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Janbllb  v.  Dbnoncoub,  jo 

A  purchaser  of  brick  who  records  his  bill  of  sale  with  the  town  clerk,  obtains 
permission  to  leave  the  property  in  situ  from  one  not  the  owner  of  the 
premises,  and  causes  the  kiln  to  be  covered,  does  not  thereby  acquire  such 
visible  and  notorious  possession  as  to  constitute  a  good  delivery  as  against, 
the  creditors  of  the  vendor. 

Troybr,  for  a  kiln  of  brick,  attached  by  the  defendant  as  dep- 
uty sheriff  upon  writs  against  one  Morrell  on  November  26, 1892, 
and  subsequently  sold  upon  executions  issued  in  the  actions/ 
Trial  by  jury.  Verdict  K)r  the  plaintiff  At  the  close  of  the 
evidence  the  defendant  moved  that  a  verdict  be  directed  for 
him.     The  motion  was  denied,  and  the  defendant  excepted. 

November  21,  1892,  the  plAintiff  purchased  of  Morrell  for 
$1,375,  "all  the  hard  brick  in  the  kiln  situate  in  the  brick-yard 
in  said  Plaistow,  known  as  the  Janelle  brick-yard,  now  occupied 
by  me,"  and  took  a  bill  of  sale  containing  the  words  quoted  and 
a  statement  that  Morrell  put  him  in  possession  of  the  property 
bv  delivering  to  him  "  this  deed  in  the  name  of  the  whole." 
The  plaintiff  caused  the  bill  of  sale  to  be  recorded  in  the  office 
of  the  town  clerk  of  Plaistow  on  the  day  of  its  date.  The  trade 
was  not  made  at  the  yard  where  the  kiln  was,  and  the  plaintiff 
did  not  go  to  the  kiln  after  his  purchase  prior  to  the  attachment ; 
but  his  servant,  by  his  direction,  put  a  covering  over  the  kiln 
daring  the  intervening  time.  At  the  time  of  the  purchase,  the 
plaintiff  obtained  permission  of  Morrell's  wife  to  have  the  kiln 
remain  in  the  yard  until  he  disposed  of  it.  The  yard  formerly 
belonged  to  Mrs.  Morrell's  father,  who  by  will  gave  to  Morrell 
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the  right  to  use  and  occupy  the  same  during  his  life,  and  to 
Morrefl's  wife  the  residue  of  his  estate. 

There  was  no  delivery  of  the  property  except  that  made  by 
the  delivery  of  the  bill  of  sale ;  and  the  only  actual  possession 
the  plaintiff  had  of  the  brick  after  his  purchase  and  before  the 
attachment  was  such  as  he  acquired  by  delivery  of  the  bill  of 
sale,  by  causing  the  kiln  to  be  covered,  and  by  getting  the  per- 
mission above  stated  from  Mrs.  Morrell.  The  sale  to  the  plain- 
tiff was  without  fraud,  in  fact,  or  any  secret  trust. 

Drury  ^  PeasUe  and  Thomas  Leavitt,  for  the  plaintiff. 

UasimaTij  Young  ^  O'Neill^  for  the  defendant. 

Smith,  J.  The  question  is  whether  there  was  such  change  of 
possession  as  is  required  to  constitute  a  good  delivery  as  against 
the  vendor's  creditors. 

The  acts  indicating  change  of  ownership  relied  on  by  the 
plaintiff  are  the  recording  of  the  bill  of  sale  in  the  office  of  the 
town  clerk  on  the  day  of  its  date,  permission  by  Mrs.  Morrell 
that  the  kiln  might  remain  in  the  yard  until  disposed  of^  and  the 
putting  of  a  covering  over  the  kiln  by  the  plaintiffs  servant,  by 
nis  direction,  prior  to  the  attachment. 

The  bill  of  sale  not  being  an  instrument  required  by  law  to  be 
recorded,  the  record  was  not  notice  to  creditors  of  the  sale. 

Mrs.  Morrell  having  no  estate  in  the  brick-yard  during  the 
life  of  her  husband,  and  no  possession  or  right  of  possession,  her 
permission  to  the  plaintiff  to  occupy  it  was  of  no  more  effect 
than  that  of  any  stranger  to  the  title.  Morrell  was  tenant  for 
Hfe  of  the  brick-yard,  remainder  in  his  wife.  The  bricks  were 
manufactured  in  the  yard,  and  were  in  the  kiln  when  sold  to  the 
plaintiff.  His  act  in  permitting  them  to  remain  on  the  land  of 
the  vendor  after  a  reasonable  time  for  removing  them,  without 
the  exercise  of  visible  acts  of  ownership,  was  a  leaving  of  them 
ill  the  vendor's  possession. 

There  remains  the  fact  that  the  plaintifl^  by  his  servant,  after 
his  purchase  and  before  the  attachment,  put  a  covering  over  the 
kiln.  This  was  the  only  act  of  open,  visible  ownership  exercised 
bv  the  plaintiff.     The  trade  was  not  made  at  the  yard,  and  the 

{daintiff  did  not  personally  go  to  the  kiln  before  the  attachment. 
t  is  manifest  there  was  no  such  visible  and  notorious  change  of 
possession  as  would  amount  to  notice  to  creditors  of  a  change 
Hx  ownership. 

Judgment  f 07'  the  defendant. 

Chase,  J.,  did  not  sit;  Carpentbr  J.,  dissented:  the  others 
concurred. 
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RizzoLi  V.  Kblley  ^  a.  g     « 


It  is  no  ground  for  setting  aside  a  verdict  that  the  jury  were  given  further 
instructions  in  the  absence  of  parties  and  counsel. 

Casb,  for  personal  injuries.  Trial  by  jury.  Verdict  for  the 
defendants.  The  plaintiff  moved  to  set  aside  the  verdict,  and 
also  that  a  new  trial  be  granted,  because,  upon  the  request  of 
the  jury  for  ftirther  instructions,  they  were  brought  into  court 
and  so  instructed  in  the  absence  of  the  plaintiff  and  his  counsel. 
The  motions  were  denied,  and  the  plaintiff  excepted. 

Thomas  LeavUt  and  Frink  ^  BatcheldeTy  for  the  plaintiff 

Calvin  Page^  for  the  defendants. 

Smith,  J.  The  jury,  by  their  own  request,  were  brought  into 
court  and  given  further  instructions,  in  tne  absence  of  the  plain- 
tiff and  his  counsel.  It  is  not  stated  what  the  instructions  were, 
and  there  was  no  request  for  such  statement.  There  is  no  com- 
plaint that  they  were  not  correct  or  applicable,  but  a  suggestion 
merely  that  they  may  not  have  been.  It  was  the  plaintiff's  right 
to  have  them  stated  if  he  wished  it ;  and  in  the  ahsence  of  such 
statement  it  must  be  presumed  they  were  correct  and  such  as  the 
flEtcts  of  the  case  called  for. 

The  additional  instructions  were  given  in  open  court.  That 
this  may  properly  be  done  is  not  an  open  question  in  this  state 
{Aheam  v.  Mann,  60  N.  H.  472,  476),  and  in  other  jurisdictions. 
KvUUberg  v.  aDonneU,  168  Mass.  405 ;  Chapman  v.  C  ^  iV.  TT. 
BaHway  Co.,,  26  Wis.  295.  It  is  also  matter  of  familiar  practice 
in  this  state  that  written  instructions  may  be  sent  to  tne  jury 
without  notice  to  counsel  when  the  court  is  not  in  session,  to  be 
returned  and  filed  with  the  verdict.  Shapley  v.  White,  6  N.  H. 
172;  School  District  v.  Bragdm,  28  N.  H.  607,  617;  Bassett  v. 
JSaUsbun/  Co.,  28  K  H.  488;  Alien  v.  Aldrichy  29  N.  H.  63;  State 
V.  Prescott,  67  K  H.  208. 

It  is  the  duty  of  parties  or  their  counsel  to  te  present  while 
the  court  is  open  until  the  trial  is  concluded.  Kultberg  v.  CDcm- 
ruUj  supra;  Uhapman  v.  C.  ^  N.  W.  Railway  Co.y  supra.  The 
&ct  that  the  plaintiff  and  his  counsel  absented  themselves  while 
the  jury  were  deliberating  upon  their  verdict,  did  not  deprive 
the  judge  of  his  right  and  duty  to  give  such  further  instructions 
as  would  aid  the  jury  in  arriving  at  a  correct  verdict  To  hold 
otherwise  would  put  it  in  the  power  of  a  party  or  his  counsel,  by 
absenting  himself,  to  obstruct  the .  business  of  the  court,  and 
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would  increase  the  risk  of  a  verdict  founded  on  an  imperfect 
understanding  of  the  principles  of  law  applicable  to  the  case. 

Exceptions  overruled. 

Blodgbtt,  J.,  did  not  sit :  the  others  concurred. 


BockiDgham, 
JuDe,  1894. 

McDonald  v.  Metropolitan  Life  Insurance  Co. 

One  who  ratifies  the  uDauthorized  act  of  an  agent  Is  chargeable  with  the  lat- 

70  5SSd[  ter^s  knowledge  of  material  facts,  and  must  repudiate  the  act  in  Mo^  if  at 

^      "^1  all 

71  _77l  *"• 

If  a  life  insurance  policy  is  void  by  reason  of  false  representations  of  ma- 
terial facts,  made  without  design  on  the  part  of  the  applicant  and  with  full 
knowledge  of  the  oompany^s  agent,  the  insured  may  recover  the  premiums 
paid,  less  the  yalue  of  insurance  enjoyed  by  him,  in  an  action  brought  in 
his  own  name  for  money  had  and  received. 

Assumpsit,  for  money  had  and  received.    Facts  agreed. 

The  defendants  insured  the  plaintiff's  life  for  the  benefit  of 
his  wife,  and  the  action  was  brought  to  recover  the  sums  paid 
as  premiums  on  the  policy.  The  plaintiff  signed  an  application 
and  a  medical  examination,  each  of  \f  hicli  stated  as  his  occupa- 
tion, "laborer,"  and  that  he  was  not  connected  in  any  way  vnth 
the  ale,  vnne,  or  liquor  business.  The  application  stated  that 
the  signer  thereby  declared  and  warranted  that  the  representa- 
tions and  answers  made  therein  and  in  the  medical  examination 
were  strictly  correct  and  wholly  true ;  that  they  should  form  the 
basis  and  become  part  of  the  contract  of  insurance;  and  that  any 
untrue  answers  would  render  the  policy  null  and  void.  The 
policy  provided  that  the  application  should  be  a  part  of  the  con- 
tract, and  was  made  subject  to  certain  conditions,  one  of  which 
was  that  the  person  insured  should  not  be  connected  in  any 
capacity  with  the  ale,  wine,  or  liouor  business,  unless  so  specified 
in  the  application,  or  unless  tne  permission  of  the  company 
should  be  indorsed  on  the  policy  ;  another,  that  agents  were  not 
authorized  to  miJse,  alter,  or  discharj^e  contracts  or  to  waive  for- 
feitures ;  and  another,  that,  if  any  of  the  warranties  referred  to 
were  not  true,  or  if  the  conditions  of  the  policy  were  not  in  all 
respects  observed,  the  policy  should  thereupon  become  void,  and 
whenever  the  policy  should  terminate  all  premiums  paid  should 
be  forfeited  to  the  company. 

The  plaintiff  was  by  trade  a  mason,  but  had  a  small  grocery 
store  in  which,  when  not  employed  at  his  trade,  he  sold  ale, 
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wine  and  liquor,  as  well  as  eroceries.  The  application  was 
taken  by  a  soliciting  agent  of  the  defendants,  who  knew  the 
plaintiff's  business,  and  the  defendants'  agents  who  collected  the 
.'premidms  on  the  policy  had  like  knowledge.  The  defendants' 
assistant  superintendent  of  agents  for  the  district  in  which  the 
plaintiff  lived,  whose  powers  were  to  act  as  soliciting  agent  and 
to  supervise  the  other  soliciting  agents  of  the  district,  was  at  the 
plaintiff's  store  at  least  twelve  times  during  the  continuance  of 
the  policy  for  the  purpose  of  inspecting  the  agent's  work,  knew 
the  business  there  carried  on,  and  made  no  objection.  The  de- 
fendants had  no  knowledge  that  the  plaintiff  was  engaged  in  the 
ale,  wine  and  liquor  busmess,  except  the  knowledge  of  their 
agents  as  above  stated,  until  the  policy  had  been  running  nearly 
three  years,  when  they  offered  to  give  him  permission  to  engage 
in  that  business  and  to  continue  the  policy,  on  condition  that  the 
amount  of  the  policy  should  be  reduced,  but  the  amount  of  the 
premiums  should  remain  as  before.  On  his  refusal  to  accept  the 
condition,  they  declared  the  policy  forfeited  and  lapsed. 

The  application  was  written  by  the  defendants'  soliciting 
agent,  and  neither  that  nor  the  policy  was  ever  read  bv  or  to  the 
plaintiff.  The  plaintiff  did  not  know  the  contents  ot  either,  or 
that  the  defenaants  objected  to  his  business,  until  their  offer 
above  mentioned.     He  made  no  attempt  to  conceal  his  business. 

Ernest  L.  Ghiptill,  for  the  plaintiff. 

Drummond  ^  Drummcmd  (of  Maine),  for  the  defendants. 

Blodgbtt,  J.  In  receiving  the  application  the  agent  clearly 
represented  the  defendants.  Eastman  v.  Association^  65  N.  H. 
176.  Whether  in  filling  it  up  he  technically  represented  them 
or  the  plaintiff  is  not  important.  In  either  case,  the-defendants 
cannot  set  up  the  false  description  of  the  risk  against  the  plain- 
tiff as  a  warranty.  And  the  reason  for  this  is,  that  it  would  be  a 
fraud  on  their  part  to  hold  him  to  the  truth  of  the  representa- 
tion which  he  did  not  in  fact  make,  and  of  whose  falsity  they 
must  be  deemed  to  have  had  notice. 

By  issuing  the  policy  the  defendants  ratified  the  agent's  action 
in  taking  the  application,  and  became  chargeable  with  his  knowl- 
edge  of  the  plaintiff's  business;  and  by  receiving  the  subsequent 
premiums,  collected  by  their  agents  with  full  knowledge  of  the 
business,  they  continued  to  be  chargeable  with  such  knowledge 
BO  long  as  they  accepted  the  premiums.  This  estops  them  from 
taking  to  themselves  the  benefit  of  the  false  representation  with- 
out responsibility  for  it.  They  cannot  adopt  that  part  of  the 
agent's  acts  beneficial  to  them,  and  reject  the  rest.  "  With  the 
benefit  they  must  accept  the  burden."  Eastrnan  v.  Association, 
supra;  Bader^s  Adm'r  v.  Maddox,  150  U.  S.   128.      They  are 
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bound  to  repudiate  the  affent^s  acts  in  iotOy  or  not  at  all.  The 
contract  must  stand  or  fall  as  an  entirety. 

As  a  corollary  from  the  preceding  propositions,  the  termina- 
tion of  the  contract  by  the  defendants  did  not  forfeit  to  them 
the  premiums  already  paid  upon  it.  But  this  is  so  for  another 
reason,  to  which  no  exception  can  with  fairness,  be  taken.  Ko 
fraud  is  imputable  to  the  plaintiff.  On  the  contrary,  the  facts 
show  that  both  parties  acted  in  ffood  faith,  and  were  alike  de- 
ceived by  the  agent.  By  his  fraudulent  conduct  the  plaintiff  was 
unwittinffly  placed  in  the  position  of  making  a  false  representa- 
tion for  me  purpose  of  securing  a  valuable  contract  which,  upon 
a  truthful  statement  of  his  occupation,  could  not  have  been 
obtained;  and  by  that  representation  the  defendants  were  in- 
duced to  consummate  the  contract,  and  subsequently  to  termi- 
nate it.  "  When  both  the  insured  and  the  insurer  are  deceived 
by  fraudulent  acts  of  an  agent  ...  if  both  parties  acted  bona 
fuky  the  policy  should  be  canceled  and  the  premiums  returned." 
N.  Y.  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519.  In  such  a  case, 
the  insurer  cannot  take  advantage  of  a  provision  of  the  j^olicy 
that  "whenever,  for  any  cause,  this  policy  shall  terminate, 
all  premiums  paid  shall  be  forfeited  to  the  company,*'  because, 
in  the  language  of  Miller,  J.,  in  Ins.  Co,  v.  Wilkinson,  18  Wall. 
222,  288,  it  "  would  be  an  act  of  bad  faith  and  of  the  grossest 
injustice  and  dishonesty.''  See,  also,  McKee  v.  Phoenix  Ins.  Co., 
28  Mo.  883,—  75  Am.  Dec.  129, 180. 

In  the  absence  of  any  forfeiture,  it  is  instinctively  manifest 
that  when  such  a  contract  is  terminated  by  the  insurer  from  a 
cause  like  the  one  disclosed  by  this  case,  the  insured  should  have 
some  compensation  or  return  for  the  money  already  paid  on  the 
contract.  He  has  an  equitable  and,  in  our  opinion,  a  legal  right 
to  have  this  amount  restored  to  him,  subject  to  a  deduction  for 
the  value  of  the  insurance  enjoyed  by  him  during  the  existence 
of  the  policy, —  in  other  words,  he  is  entitled  to  have  the  equit- 
able value  of  his  policy  {N,  Y.  Life  Ins.  Co.  v.  Siathaniy  98  U .  S. 
24,  83,  34) ;  and  tnis  he  may  recover  in  an  action  for  money  had 
and  received,  which  is  an  equitable  action  and  may,  in  general, 
be  maintained  whenever  the  defendant  has  money  belonging  to 
the  plaintiff  which  in  equity  and  good  conscience  he  ought  to 
refund  to  him. 

The  objection  that  the  action  should  have  been  brought  in  the 
wife's  name,  is  of  little  practical  consequence.  If  the  objection 
is  well  taken,  she  may  be  substituted  as  plaintiff  by  amendment. 
Boudreau  v.  Eastman^  59  X.  H.  467.  An  inspection  of  the  policy, 
however,  shows  the  plaintiff,  and  not  his  wife,  to  have  been  the 
party  to  the  contract  with  the  defendants.  It  was  made  upon  his 
application ;  it  was  issued  to  him  as  the  assured ;  the  premiums 
were  paid  by  him ;  and  it  was  his  interest  in  his  own  life  that 
supported  the  policy.    The  fact  that  the  policy  was  for  the  ben- 
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efit  of  his  wife  did  not  make  her  the  assured,  but  merely  the 
person  designated  by  agreement  of  the  parties  to  receive  thfe 
proceeds  of  the  policy  upon  the  death  of  the  assured.  As  sucK, 
she  had  the  equitable  interest  in  the  policy,  but  not  the  title  to 
support  an  action  at  law  upon  it  in  her  own  name  against  the 
defendants,  or  for  the  recovery  of  the  premiums  paid  by  h^ 
husband.  Campbell  v.  N.  E,  Mutual  Life  Ins.  Co.^  98  Mass.  881, 
389,  400,  401.  ] 

Case  discharged.  ' 

All  concurred. 

-  I 

I 

Rockingham, } 
June,  1894.  \ 

Scott,  Adm'x^  v.  Scott,  JSc'o:. 

If  the  holder  of  stock  gives  a  writing  to  an  administratrix,  declaring  that  it 
belongs  to  the  estate  of  the  deceased  and  promising  to  transfer  it  to  h^r 
on  request,  the  illegal  purpose  of  the  transfer  from  the  deceased  to  him  |s 
not  a  defence  to  a  bill  in  equity  by  her  to  enforce  his  promise. 

Bill  in  Equity,  to  compel  a  transfer  to  the  plaintift'  of  ten 
shares  of  the  capital  stock  of  the  Portsmouth  Brewing  Compatiy 
standing  in  the  name  of  Mark  A.  Scott,  and  alleged  to  have 
been  held  by  him  in  trust  for  George  Scott.  The  plaintiflf  is 
administratrix  of  the  estate  of  George  Scott,  and  the  defendant 
is  executrix  of  the  will  of  Mark  A.  Scott.  Facts  found  by  the 
court. 

The  corporation  was  organized  under  the  general  laws  for  the 
purpose,  as  stated  in  the  articles  of  association,  "of  manufactur- 
ing, brewing  and  exporting  from  the  state  of  New  Hampshire, 
for  lawful  sale  and  consumption,  beer,  ale  and  other  malt  liquors 
by  whatever  name. called,  and  for  making  malt,  casks  and  bar- 
rels, and  carrying  on  all  other  lawful  business  connected  there- 
with/* in  Portsmouth,  New  Hampshire.  Its  capital  stock  is 
divided  into  eighty  shares  of  $500  each.  The  object  of  its  incor- 
poration was,  and  its  business  has  been  and  is,  the  manufacture 
of  intoxicating  malt  liquors,  and  the  selling  of  the  same  in  ti^is 
state  and  elsewhere. 

The  stock  in  controversy  was  held  by  Mark  A.  Scott  in  trust 
for  the  benefit  and  use  of  George  Scott,  to  whom  it  belonged, 
and  to  whom  Mark  was  to  transfer  it  whenever  requested.  It 
was  originally  placed  in  Mark's  name  to  evade  the  law  (G.  L.^ 
€.  148,  s.  18)  prohibiting  stockholders  from  voting  on  more  than 
one  eighth  of  the  whole  number  of  shares  in  the  corporation 
(George  then  owning  ten  other  shares),  and  also  to  evaide  a  by^ 
law  of  the  corporation  requiring  ownership  of  stock  to  enable 
one  to  be  a  director  (George  desiring  Mark  to  be  a  director). 
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There  were  at  the  time  two  fitctions  among  the  stockholders, — 
one  led  by  Arthur  Harris,  to  which  George  belonged ;  and  the 
arrangement  of  Qeorffe's  stock,  as  above  stated,  was  one  means 
by  which  the  Harris  taction  secured  control  of  the  corporation. 
George  and  Mark  were  both  directors  for  a  number  of  years 
prior  to  their  deaths,  and  knew  what  business  the  corporation 
was  engaged  in.  Mark  was  treasurer  during  the  last  nine  years 
of  his  life,  and  as  such  was  general  manager  of  the  corporate 
business. 
After  George's  death  Mark  executed  and  delivered  to  the 

Slaintiff  a  writing  under  seal  in  which  he  acknowledged  and 
eclared  that  the  stock  standing  in  his  name  did  not  belong  to 
him,  but  was  a  part  of  George's  estate,  for  the  benefit  and  to  the 
use  of  which  he  held  it,  and  promised  and  agreed  to  transfer  the 
stock  to  the  estate,  or  to  the  plaintiff  as  administratrix,  on  re- 
Quest  Soon  afterward  the  plaintiff  requested  Mark  to  transfer 
tne  stock  to  her,  but  he  did  not  do  it.  She  has  had  no  actual 
control  of  the  stock,  and  has  taken  no  active  part  in  the  business 
of  the  corporation,  but  has  known  what  it  was,  and  has  not  ob- 
jected to  it 

The  certificates  for  the  stock  were  impounded  with  the  clerk 
of  the  court  by  an  order  made  in  an  equity  suit,  Harris  v.  Scott^ 
Adm^x.  The  defendant  refused  to  transfer  the  stock  to  the  plain- 
tiff, although  requested  so  to  do;  and  alleged  as  matter  of  defence 
to  the  present  suit,  the  nature  of  the  corporate  business,  the  way 
in  which  it  was  managed,  and  the  illegality  of  the  transfer  of 
the  stock  in  question. 

Calvin  Page  and  Frink  ^  Batchelder^  for  the  plaintiff. 

Thomas  E.  0,  Marvin  and  Samuel  W.  Emery y  for  the  defendant. 

Blodgett,  J.  Whatever  view  may  be  taken  of  the  transaction 
between  the  deceased  in  respect  of  the  stock  in  controversv,  or  of 
the  corporate  business,  the  defence  in  this  case  cannot  be  sus- 
tained. The  fact  that  the  stock  was  put  to  an  unlawful  use  did 
not  devest  it  of  its  character  as  property,  or  place  it  outside  the 
protection  of  the  law;  nor  does  the  plaintiff  require  the  aid  of 
any  illegal  transaction  to  establish  her  right  to  its  recovery. 
Her  cause  of  action  is  not  founded  upon  her  intestate's  transfer 
of  the  stock  to  the  defendant's  husband  for  an  unlawful  use, 
which  has,  however,  ceased,  but  upon  the  subsequent  acknowl- 
edgment  and  agreement  of  the  husband  to  and  with  the  plain- 
tiff" that  the  stock  belonged  to  her  intestate's  estate,  and  that  he 
would  assign  and  convey  it  to  the  estate,  or  to  herself  as  its  rep- 
resentative, upon  her  request.  Certainly  this  agreement  was  not 
illegal.  No  vice  or  taint  in  the  original  transaction  entered  into 
or  attached  to  it,  and  it  was  made  upon  sufiicient  consideration. 
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The  only  ground  upon  which  the  defendant  seeks  to  be  re- 
lieved from  it  is,  that  the  transfer  was  made  and  the  stock  used 
in  furtherance  of  an  unlawful  enterprise  in  which  the  deceased 
were  mutually  engaged.  But  she  is  not  entitled  to  relief  upon 
this  ground.  As  nie  representative  of  her  husband,  she  cannot 
set  up  his  crime  in  order  to  defeat  the  plaintiflF's  recovenr.  She 
Btanos  in  his  place  and  has  his  rights,  out  no  more.  Fletcher  v. 
GroveVy  11  N.  H.  868,  369.  His  infamy  cannot  be  her  defence. 
It  is  forbidden  by  every  consideration  of  law,  justice  and  fair- 
dealing,  and  no  less  by  a  decent  regard  for  his  reputation  and 
memory. 

But  it  is  not*  necessary  to  apply  the  principle  embodied  in  the 
maxim,  "  No  man  shall  set  up  his  infamy  as  a  defence."  The 
same  result  follows  from  the  consideration  of  the  existing  situa- 
tion. A  paper  representing  property  is  impounded  with  the 
court  A  and  B  both  claim  it.  The  paper  title  of  the  property 
is  in  A,  but  the  trial  court  has  found  upon  competent  evidence 
that  the  property  belongs  to  B.  One  or  the  other  of  them  is 
entitled  to  tne  impounded  paper.  The  sole  question  is,  which 
has  the  better  right  ?    It  can  hardly  be  necessary  to  say  that  the 

Siestion  is  not  an  open  one.  The  finding  of  the  trial  term  con- 
usively  establishes  B's  right  to  the  paper;  and  with  the  posses- 
sion goes  the  accompanying  incidental  right  to  such  an  assign- 
ment of  it  by  A  as  may  be  necessary  for  B's  beneficial  use  and 
enjoyment  of  it. 

Other  grounds  debarring  the  defendant  suggest  themselves 
{RaHroad  v.  Railroad,  66  K  H.  100, 126,  127,  131,  133"),  and  still 
others  have  been  suggested  in  argument;  but  her  claim  to  the 
property  in  controversy  is  so  vicious  in  its  character  and  ten- 
dency, and  so  repugnant  to  all  just  notions  of  right  and  equity, 
that  it  is  unnecessary  to  pursue  the  subject  farther. 

The  plaintiflT  is  entitled  to  the  possession  of  the  certificates 
now  impounded  with  the  clerk  of  the  court  and  to  an  assign- 
ment of  the  same  to  her  by  the  defendant. 

Decree  accordingly. 
Chase,  J.,  did  not  sit :  the  others  concurred. 
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June, 


Tbustbbs   op  Phillips   Exetbb  Academy  v.  New  Parish   in 

Exeter. 

Under  a  grant  by  an  academy  to  a  parish,  of  a  meeting-house,  upon  condi- 
tion that  the  grantees  permit  the  grantors  to  make  use  of  the  house  for 
*'  public  exhibitions  and  other  purposes,^^  the  grantors  are  not  entitled  ta 
its  use  for  daily  morning  prayers  or  other  ordinary  school  exercises. 

Bill  in  Equity,  to  determine  the  rights  of  the  parties  in  a 
meeting-house.  Facts  agreed.  The  plaintiffs  were  incorporated 
April  8,  1781,  for  the  purpose  of  educating  youth  and  promoting^ 
their  piety  and  virtue.  The  defendants  were  incorporated  Sep- 
tember 18,  1755,  for  "  the  maintenance  of  the  minister  of  the 
gospel  and  support  of  the  public  worship  amongst  themselves"; 
and  were  authorized  to  raise  money  by  taxation  for  the  purpose. 
The  plaintiffs,  in  consideration  of  one  dollar  and  "  other  consid- 
erations expressed  in  the  condition  "  of  the  deed,  conveyed  ta 
the  defendants,  August  20,  1823,  a  lot  of  land-  in  Exeter,  with 
the  following  condition  :  "  Provided^  always,  and  this  deed  is  on 
this  condition,  that  the  New  Parish  aforesaid  shall  completely 
finish  the  meeting-house  now  erected  on  the  premises;  that  they 
shall  improve  the  same,  and  all  other  meeting-houses  that  may 
hereafter  be  built  by  them  on  the  premises,  for  religious  wor- 
ship of  the  Congregational  order,  and  for  no  other ;  that  they 
shall  provide  for  the  students  in  the  academy  aforesaid,  and  for- 
ever retain  for  the  use  of  said  students,  as  many  seats  as  may  be 
necessary  for  their  accommodation,  free  from  all  charge  or 
expense  to  said  trustees,  or  said  students,  their  parents  or  guar- 
dians; that  they  shall  permit  said  trustees  to  use  said  house  for 
public  exhibitions  and  other  purposes  at  all  times  when  requested 
to  do  so ;  and  that  the  premises  shall  revert  to  said  trustees  on 
the  breach,  neglect,  or  non-performance  of  all  or  any  of  the  con- 
ditions aforesaid."  The  defendants  entered  under  the  deed, 
finished  the  meeting-house  mentioned  therein,  and  have  ever 
since  used  it  for  "  rehgious  worship  of  the  Congregational  order,"^ 
and  provided  therein  seats  for  the  plaintifte'  students.  Ever 
since  the  foundation  of  the  academy,  with  the  exception  of  twa 
intervals,  morning  prayers  have  been  held  daily  in  a  great  room, 
or  chapel,  in  a  building  of  the  plaintiffs  located  upon  an  adjoin- 
inff  lot,  which  the  students  were  required  to  attend. 

In  1891,  the  plaintiffs  requested  the  defendants  to  permit  them 
to  use  the  meeting-house  for  morning  prayers,  but  the  defend- 
ants declined.  The  plaintiflEs  claim  the  right  to  use  it  for  that 
purpose  and  for  other  purposes  that  are  not  mconsistent  with  the 
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sacred  character  of  the  house  or  with  the  defendants'  right  to 
use  it  for  religious  worship. 

Arthur  0.  Fuller  and  WilUam  L.  Foster,  for  the  plaintiffs. 

William  P.  Chadwick  and  Frink  ^  Batchelder,  for  the  defendants. 

Chase,  J.  The  objection  that  the  question  raised  is  not  prop- 
erly before  the  court  {Gh^eeley  v.  Nashua^  62  'N.  H.  166)  is  not 
taken.  Both  parties  desire  an  early  determination  of  the  nature 
and  extent  of  the  plaintiffs'  rights  under  the  condition  of  the 
deed.     The  question  is  upon  the  meaning  of  the  words,  "  other 

{>urpo8e8."  Although  a  question  of  law,  it  is  to  be  determined 
ike  one  of  fact,  by  the  weight  of  the  evidence.  The  terms  of 
the  deed,  the  situation  of  the  parties,  and  the  subject  matter  of 
the  contract  are  competent  evidence.  Crocker  v.  HiU^  61  K  H. 
345,  346;  Hurd  v.  Durmruyre,  63  N.  H.  171, 172. 

It  appears  from  the  defendants*  charter  that  the  object  of  their 
incorporation  was  "  the  maintenance  of  the  minister  of  the  gospel 
and  support  of  the  public  worship  amongst  themselves."  They 
were  authorized  to  raise  money  by  taxation  for  the  purpose. 
The  lot  of  land  on  which  the  meeting-house  stands  was  con- 
veyed to  them  by  the  plaintiffs  in  furtherance  of  this  oWect.  A 
part  of  the  consideration  for  the  conveyance  was  the  defendants' 
undertaking  to  finish  the  meeting-house  already  erected  upon  the 
lot,  and  to  improve  it  and  all  meeting-houses  subsequently  built 
thereon  by  them,  *'  for  religious  worship  of  the  Congregational 
order,  and  for  no  other";  to  provide  and  forever  retam  as  many 
seats  in  the  house  as  might  be  necessary  for  the  use  and  accom- 
modation of  the  students  attending  the  plaintiffs'  academy,  free 
of  expense  to  the  students  and  the  plaintiffs ;  and  to  permit  the 
plaintiffs  **  to  use  said  house  for  public  exhibitions  and  other  pur- 
poses at  all  times  when  requested  to  do  so."  This  shows  that, 
although  the  words  "  other  purposes  "  are  sufficiently  broad  to 
include  any  purpose  to  which  the  building  could  be  lawfully  put, 
the^  were  here  used  in  a  restricted  sense,  and  were  not  intended 
to  include  any  purpose  that  v?:ould  interfere  or  be  inconsistent 
with  the  use  of  the  house  by  parishioners  and  students  for  pub- 
lic religious  worship.  A  more  comprehensive  meaning  is  incon- 
sistent with  the  object  for  which  the  defendants  exist  as  a 
corporation,  and  in  fortherance  of  which  the  lot  of  land  was 
conveyed  to  them  by  the  plaintiffi. 

The  language  is,  "  public  exhibitions  and  other  purposes,"  a 
specific  designation  followed  by  a  general  one.  The  relation 
and  connection  of  the  words  naturally  raise  an  inference  that  the 
purposes  referred  to  in  general  terms  are  similar  in  character  to 
the  one  specified.     This  form  of  expression  is  common  when  the 
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unspecified  particulars  intended  are  similar  to  those  enumerated. 
Ckyrey  v.  Bath,  85  N.  R  580,  588  ;  Narram&re  v.  Clark,  68  N.  H. 
166, 167;  Benim  v.  Benton,  68  N.  H.  289,  295;  BiUs  v.  Putrum, 
64  N.  H.  554,  561,  562.  If  the  purposes  intended  were  general, 
there  was  no  occasion  for  the  specification.  Their  limitation  is 
shown  by  the  purpose  particularly  mentioned.  Public  exhibi- 
tions of  schools  consist  of  rhetorical  and  literary  exercises  by  the 
students.  Generally,  the  exercises  are  of  such  character  that 
they  may  be  ^ven  m  a  meeting-house  without  shock  to  the  reli- 
gious sensibilities  of  those  who  worship  there.  A  larger  audi- 
ence room  is  needed  for  them  than  for  the  accommodation  of 
students  in  the  ordinary  exercises  of  the  school.  They  require 
the  use  of  the  house  only  for  a  brief  time  at  long  intervals,  and 
are  unlikely  to  interfere  with  the  usual  religious  meetings.  The 
plaintiffs  are  entitled  to  have  the  use  of  the  house  for  other  sim- 
ilar purposes,  that  is,  purposes  which  require  its  use  only  occa- 
sionally and  temporarily,  and  for  which  a  larger  audience  room 
than  any  in  the  academy  buildings  is  necessary, —  purposes  that 
may  be  served  without  changing  the  building  from  its  distinctive 
character  as  a  meeting-house  to  that  of  a  school  chapel  or  recita- 
tion hall. 

Daily  morning  prayers  are  not  of  this  character.  They  are 
designed  for  the  students,  not  for  the  public.  They  are  school 
exercises.  At  the  date  of  the  deed  and  for  more  than  forty  years 
before,  they  had  been  held  in  a  great  room,  or  chapel,  in  the 
plaintifis'  buildings.  If  the  intention  was  that  the  meeting-house 
should  be  used  for  them,  it  would  have  been  natural  to  clearly 
express  the  intention  in  the  contract.  The  right  to  such  use 
would  be  of  more  importance  to  the  plaintim,  and  cause  a 

freater  incumbrance  upon  the  defendants*  title,  than  the  right  to 
old  public  exhibitions  in  the  house,  or  any  other  right  secured 
to  the  plaintiffs  by  the  deed.  Such  use  would  tend  to  disarrange 
the  furnishings  or  the  house  designed  for  use  at  religious  meet- 
ings. It  would  subject  the  house  to  divided  care  and  manage- 
ment, and  be  likely  to  cause  friction  and  controversy. 

The  plaintiffs*  students  have  the  right  to  attend  the  religious 
meetings  held  in  the  meeting-house  free  of  expense,  and  the 

Elaintitfs  have  the  right  to  use  the  house  for  public  school  exhi- 
itions  and  other  similar  purposes,  but  not  for  daily  morning 
Erayers  or  other  regular  exercises  of  the  school.  There  should 
e  a  decree  in  accordance  with  these  views. 

Case  discharged. 
All  concurred. 
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iockio 
Jane, 


Bockingham,  > 
B,  1894.    S 


Norway  Plains  Savings  Bank  v.  Young,  Assignee. 

The  question  of  the  competency  or  sufficiency  of  the  evidence  before  the 
probate  court  is  not  material  in  this  court  upon  appeal. 

Appbal,  by  attaching  creditors,  from  a  decree  of  the  judge  of 
probate  in  an  involuntary  insolvency  proceeding,  adjudging  the 
debtor  insolvent  Trial  by  the  court.  The  following,  with 
other,  reasons  of  appeal  were  assigned :  That,  at  the  time  of  the 
adjudication,  claims  amounting  to  $800  were  not  filed  or  proved 
by  the  petitioning  creditor,  and  that  the  insolvency  of  the  debtor 
was  not  proved.  The  petition  alleging  the  facts,  sworn  to  by 
the  petitioner,  and  an  aamission  by  the  plaintiffs  that  the  debtor 
was  insolvent  were  the  only  evidence  submitted  to  the  judge  of 
probate  on  these  points.  The  debtor  owed  the  petitioner  more 
than  $800,  and  was  insolvent.  The  decree  of  the  probate  court 
was  affirmed,  and  the  plaintiffs  excepted.  The  other  rulings  at 
the  trial  are  not  reported  because  they  involved  no  question  of 
law,  or  were  in  favor  of  the  plaintiflfe  and  so  become  immaterial. 

Worcester^  Gafney  ^  SnoWy  for  the  plaintiflfe.  . 

Eastman,  Young  ^  O'NeUly  Arthur  0.  Fuller ,  and  John  S.  H^ 
Frinkj  for  the  defendant 

Chasb,  J.  Questions  brought  to  this  court  by  appeal  from  a 
judge  of  probate  are  tried  anew,  as  if  they  had  not  been  tried 
before.  Wallace  v.  Brovm,  25  N.  H.  216 ;  Bixby  v.  Harris,  26  N.  K 
125,  128 ;  Cook  v.  Bennett,  51  N.  H.  85,  91 ;  Adams  v.  Adams, 
64  N.  H.  224,  227.  The  character  of  the  trial  in  the  probate 
court  is  therefore  not  material  here.  It  was  found  at  the  trial 
term,  presumably  upon  competent  and  sufficient  evidence,  as  no 
exception  on  this  ground  is  reported,  that  the  debtor  was  owing 
the  petitioning  creditor  more  than  $800,  and  was  insolvent. 
This  finding  supports  the  decree.    P.  S.,  c.  201,  s.  42. 

Exception  overruled^ 

Blodgett,  J.,  did  not  sit :  the  others  concurred. 
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WiGGIN   V.    SWAMSCOT   MACHINE   Co.  ^  a. 

A  court  of  equity  will  not  compel  members  of  a  copartnership  to  account  for 
the  profits  of  their  dealings  with  a  corporation  of  which  they  were  directors 
at  the  suit  of  a  stockholder  who  knew  of  the  transactions,  and  made  no 
objection  until  twelve  years  after  they  had  ceased. 

Bill  in  Equity,  filed  August  27,  1890,  for  discovery  and  an 
accounting.  The  plaintiflf  is  a  stockholder  in  the  Swamscot  Ma- 
chine Company,  a  corporation  created  July  9,  1846,  to  carry  on 
a  manufacturing  business  at  Newmarket  in  this  county.  At  the 
hearing  another  stockholder,  Tebbetts,  moved  for  leave  to  join 
in  the  bill  as  a  plaintiflF.  Receivers  of  the  property  of  the  cor- 
poration, appointed  September  21,  1893,  have  prosecuted  the 
suit  since  May  7,  1894,  with  the  leave  of  the  court.  Facts  found 
by  a  referee. 

From  1857  to  1878  the  defendant,  Paul,  was  a  director  and 
the  president  and  agent  of  the  corporation.  There  were  five  di- 
rectors ;  and,  during  the  same  time,  Paul,  two  of  the  other  direc- 
tors, and  two  other  persons  were  partners,  doing  business  in 
Boston,  Massachusetts,  under  the  firm  name  of  George  K.  Paul 
&  Co., — the  three  directors  owning  the  greater  part  of  the  capital 
of  the  firm.  The  corporation  consigned  some  of  its  manufactures 
to  the  firm,  who  sold  them,  and  accounted,  and  paid  for  them  at 
prices  which  the  corporation  received  for  like  goods  from  other 
customers.  The  firm  enjoyed  no  advantage  over  others  in  this 
respect.  Their  entire  sales  amounted  to  over  $8,000,000,  more 
than  half  of  which  were  of  the  corporation's  goods.  They  gen- 
erally made  a  profit  in  selling  these  goods,  but  the  amount  of 
their  net  profits  upon  them  cannot  now  be  ascertained.  They 
made  losses  otherwise,  became  insolvent  ih  1878,  and  then  sold 
their  stock  and  business  to  the  corporation  at  a  fair  valuation. 

In  1872  the  corporation  received  in  payment  of  a  debt,  an 
equity  of  redemption  of  certain  real  estate  in  Boston,  worth  $12,- 
000  and  mortgaged  for  $7,000.  The  title  was  taken  in  the  name 
of  Paul.  In  September  of  that  year,  a  minority  of  the  stock- 
holders, owning  less  than  half  of  the  capital  stock,  represented 
in  writing  to  the  directors  that,  in  their  opinion,  the  corporation 
had  not  paid  Paul  adequate  compensation  for  his  services  as 
president  and  agent,  and  "  ought  to  recognize  in  a  substantial 
way  the  fact  that  mainly  by  his  individual  talents  and  faithful- 
ness "  it  had  paid  regular  dividends  and  increased  its  property 
exceptionally ;  and  they  requested  the  directors  to  release  to  him 
the  interest  of  the  corporation  in  the  above-mentioned  equity  of 
redemption.     This  the  directors  subsequently  did,  Paul  not  act- 
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ing  with  his  associates  in  the  matter.  Paul  accepted  the  release, 
has  paid  the  mortgage  debt,  and  now  holds  the  property. 

The  stock  now  owned  by  the  plaintiff,  Wiggin,  formerly  be- 
longed to  her  fiither,  George  0.  Hilton,  who  died  in  1866."  By 
his  will,  he  bequeathed  the  stock  to  his  widow  for  life,  and  to  the 
plaintiff  after  ner  decease.  The  widow  died  in  1872.  Hilton 
and  his  widow  knew  that  Paul  was  interested  in  the  firm  of 
Georffe  K,  Paul  &  Co.,  and  as  early  as  1887  Wigrin  learned  of 
it  and  of  the  release  by  the  corporation  to  Paul  of  its  interest  in 
the  Boston  real  estate.  Tebbetts  had  no  knowledge  of  these 
facta  until  after  this  suit  was  begun ;  but  the  person  of  whom  he 
purchased  his  stock  in  1867  knew  of  Paul's  membership  in  the 
nrm. 

If,  upon  these  facts,  the  bill  cannot  be  maintained,  it  is  to  be 
dismissed. 

Sanmd  W.  Emery ^  Edwin  G.  Eastman^  and  Woodward  Emery 
{pi  Massachusetts),  for  the  plaintiff 

Prink  ^  BatchetdeTy  for  the  defendants. 

Chasb,  J.  "If  an  a^ent  to  sell  become  the  purchaser,  or  if  an 
a^nt  to  buj  be  himself  the  seller,  a  court  of  chancery,  upon  the 
timely  application  of  the  principal,  will  presume  that  the  trans- 
action was  injurious,  and  will  not  permit  the  agent  to  contradict 
this  presumption,  unless^  indeed,  he  can  show  that  the  principal, 
when  furnished  with  all  the  knowledge  he  himself  possessed, 
gave  him  previous  authority  to  be  such  buyer  or  seller,  or  after- 
wards assented  to  such  purchase  or  sale."  1  Par.  Cont.  87; 
Pearson  v.  Railroad,  62  N.  H.  587,  543 ;  Fisher  v.  JRailroad,  50 
N.  H.  200, 205.  Relying  upon  this  principle,  the  plaintiffs  claim 
that  the  net  profits  received  by  George  K.  Paul  &  Co.  from  sales 
of  the  Swamscot  Machine  Company's  goods  belonged  to  the  cor- 
poration, and  are  constructively  held  in  trust  for  it  by  the  firm ; 
and  that  Paul,  as  a  member  of  the  firm,  should  now  account  for 
them.  The  bill  was  not  filed  until  thirty-three  years  after  the 
firm  commenced,  and  twelve  years  after  it  ceased,  business.     The 

S question  is,  whether    equity  will    enforce    the   claim,  if  well 
ounded,  after  so  great  a  lapse  of  time. 

In  Beckfard  v.  Wade,  17  Ves.  87,  Grrant,  M.  R.,  said:  '^t  is 
certainly  true  that  no  time  bars  a  direct  trust,  as  between  cestui 
que  trust  and  trustee ;  but  if  it  is  meant  to  be  asserted  that  a 
court  of  equity  allows  a  man  to  make  out  a  case  of  constructive 
trust  at  any  distance  of  time  after  the  facts  and  circumstances 
happened  out  of  which  it  arises,  I  am  not  aware  that  there  is  any 
ground  for  a  doctrine  so  fatal  to  the  security  of  property  as  that 
would  be ;  so  far  from  it,  that  not  only  in  circumstances  where 
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the  length  of  time  would  render  it  extremely  difficult  to  ascer- 
tain the  true  state  of  the  fact,  but  where  the  true  state  of  the  fact 
is  easily  ascertained,  and  where  it  is  perfectly  clear  that  relief 
would  ori^nally  have  been  given  upon  the  ground  of  construc- 
tive trust,  it  is  refused  to  the  party  who,  after  long  acquiescence, 
comes  into  a  court  of  equity  to  seek  that  relief."  To  the  same 
effect  are,  Tovmshmd  v.  Townshendy  1  Bro.  Ch.  550,  554 ;  Went- 
worth  V.  Lloydf  32  Beav.  467 ;  Hovenden  v.  Annesley,  2  Sch.  &  Lef. 
607, 638 ;  Edwards  v.  University.  1  Dev.  &  Bat  Eq.  325 ;  Ashhwrsfs 
Appeal,  60  Pa.  St.  290;  1  Per.  Tr.,  s.  228 ;  2  Sto.  Eq.  Jur.,  s,  1520 
and  notes ;  Ad.  Eq.  62. 

** Nothing  can  call  forth"  a  court  of  ec^uity  "into  activity  but 
conscience,  good  faith,  and  reasonable  diligence.  "Where  these 
are  wanting,  the  court  is  passive,  and  does  nothing.  Laches  and 
neglect  are  always  discountenanced,  and,  therefore,  from  the  be- 
ginning of  this  jurisdiction  there  was  always  a  limitation  of  suits 
m  this  court.*'  Smith  v.  Clay,  Amb.  645 ;  McKnight  v.  Taylor,  1 
How.  161,  168;  SuUivan  v.  BaUroad,  94  U.  S.  806,  811,  812  r 
Broum  v.  County,  95  U.  S.  157,  160 ;  BaU  v.  Clageit,  48  Md.  223, 
243 ;  Foster's  Curator  v.  Bison,  17  Grat.  821,  847 ;  Harrison  v. 
Gibson,  23  Grat.  212 ;  Hatcher  v.  Hall,  77  Va.  573,  576 ;  Law- 
rence  v.  Bokes,  61  Me.  38,42;  Boyal  Bank  of  Liverpool  v.  Baihroad, 
125  Mass.  490,494;  Snow  v.  Company,  Ibi  Mass.  325;  Picker^ 
ing  V.  Pickering,  88  N.  H.  400,  406 ;  Hathaway  v.  Noble,  55  K  H. 
508 ;  Chamberlain  v.  Lyndeborough,  64  N,  H.  563,  564 ;  dark  v. 
Clough,  65  N.  H.  43,  79. 

Examining  the  circumstances  of  this  case  in  the  light  of  these 
principles,  nothing  is  discovered  that  calls  the  court  into  activitv. 
On  the  other  hand,  satisfactory  reasons  appear  why  it  should 
remain  inactive.  The  prior  owners  of  the  stock  now  owned  by 
Mrs.  Wiggin  knew  of  the  Boston  store  and  of  Paul's  member- 
ship in  the  firm  carrying  on  business  there ;  and  she  learned  of 
these  facts  three  years  at  least  before  she  instituted  this  suit. 
Considering  the  character  and  maenitude  of  the  business  trans- 
acted between  the  corporation  ana  the  firm,  and  the  length  of 
time  it  continued,  it  is  hardly  conceivable  that  any  stockholder 
exercising  reasonable  diligence  in  respect  to  his  corporate  inter- 
ests should  fail  to  learn  of  the  existence  of  the  firm  and  of  its 
relations  to  the  corporation  before  those  relations  ceased.  Equity 
will  not  lend  its  aid  to  enforce  a  claim  set  up  after  such  long  and 
unexplained  delay,  especially  when  it  appears  that  complete  jusn 
tice  cannot  be  done. 

No  ground  is  shown  on  which  the  claim  concerninff  the  real 
estate  transferred  to  Paul  in  1872  can  be  maintained.  The  trans- 
fer was  made  in  part  payment  for  services,  and  it  does  not  appear 
that  it  would  have  been  set  aside  in  a  suit  seasonably  brought 

Bill  dismissed. 
All  concurred. 
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Rockingham, } 
June,  1894.  \ 


Leavitt  V.  Locke  ^  a. 


It  is  error  for  a  committee  to  make  partition  without  taking  into  consideration 
the  claim  of  one  of  the  cotenants  to  certain  buildings  erected  by  him  upon 
the  common  property. 

Petition  for  partition.  Facts  found  by  the  court.  The  petition 
was  filed  at  the  October  term,  1892,  when  the  defendants  were 
defaulted  and  a  decree  for  partition  was  made,  and  a  committee 
appointed  to  make  the  division.  One  of  the  defendants,  John  W. 
Locke,  while  in  the  occupation  of  the  common  estate,  built  upon 
it  a  portion  of  the  buildings  at  his  own  expense,  by  which  the 
property  was  enhanced  in  value.  He  did  this  without  obtaining 
the  plaintiffs  consent  and  without  her  knowledge  until  after  the 
work  was  done.  At  the  hearing  the  committee  informed  him 
that  they  had  no  authority  to  consider  his  claim  for  these  build- 
ings or  their  value,  but  must  divide  the  property  as  they  found 
it,  and  a  division  was  made  upon  this  basis. 

The  report  of  the  committee  was  filed  at  the  April  term, 
1893,  when  the  defendant,  Locke,  moved  to  set  it  aside  for  the 
reason,  among  others,  that  the  committee,  by  a  mistake  of  law, 
understood  they  were  bound  to  make,  and  did  make,  partition 
of  the  land  without  regard  to  his  right  or  title  to  the  buildings 
erected  by  him.  Judgment  was  ordered  on  the  report,  to  which 
the  defendants  excepted. 

John  S.  H.  Frinky  Eastman^  Yaung  ^  O'Ndll^  and  Thomas  Leav- 
iiiy  for  the  plaintiff. 

Charles  H.  Knight^  for  the  defendants. 

"Wallace,  J.  The  committee  erred  in  ruling  that  they  had 
no  authority  to  consider  the  claim  of  the  defendant,  Locke, 
to  certain  buildings  erected  by  him  on  the  common  property, 
and  in  making  me  division  in  accordance  with  that  ruling. 
Ford  V.  Knapp,  102  K  Y.  135,  140 ;  Grafts  v.  Crafts,  13  Gray 
360;  Bolbrook  v.  Bowmav,  62  K  H.  313,  321;  Gage  v.  Gaqe,  66 
K  H.  282,  288. 

The  defendants  were  not  negligent  in  not  objecting  to  the  re- 
port of  the  committee  before  the  first  term  at  which  it  was  re- 
turned to  court.     The  report  of  the  committee  is  set  aside. 

Exceptions  sustained 

Chasb,  J.,  did  not  sit:  the  others  concurred. 
VOL.  Lxvm.    3 
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'  Curtis  ^  a.  v.  Berry  ^  a. 

The  mayor  and  aldermen  of  a  city  have  no  authority  to  call  a  meeting  of  the 
inhabitants  for  the  purpose  of  voting  upon  the  adoption  of  the  ballot  law. 

Petition  of  citizens  and  legal  voters  of  Portsmouth  against 
the  mayor  and  aldermen  for  a  mandamus  requiring  them  to  issue 
their  warrant,  under  P.  S.,  c.  48,  $,  17,  for  a  general  meeting  of 
the  inhabitants  of  the  city  for  the  purpose  of  voting  on  the 
question  of  adopting,  under  P.  8.,  c.  83,  s.  1,  the  provisions  of 
c.  83  for  city  elections.    Facts  found  by  the  court. 

March  29, 1894,  a  petition,  signed  by  one  hundred  legal  voters 
of  the  city,  praying  the  defendants  to  issue  such  warrant,  was 
presented  to  the  defendants,  who  asked  the  opinion  of  the  city 
solicitor  upon  the  legality  of  the  meeting  which  they  were  re- 
quested to  call.  His  opinion  has  not. been  given,  and  nothing 
more  has  been  done  by  the  defendants.  This  petition  was  filed 
April  19,  1894.  The  annual  city  election  occurs  on  the  first 
Tuesday  of  August.  June  28,  1892,  the  city  refused  to  adopt 
<?.  33  by  a  vote  of  yeas  529,  nays  844. 

Samuel  W.  Emery y  for  the  plaintiffs. 

Ernest  L.  Guptill  and  Calvin  Page^  for  the  defendants. 

Wallace,  J.  The  first  section  of  the  statute  (P.  S.,  c.  33,  com- 
monly called  the  ballot  law)  provides  that  "  Any  city  in  which, 
the  municipal  officers  are  elected  annually  may  adopt  the  pro- 
visions of  tnis  chapter  for  such  elections  by  a  vote  of  its  qualified 
voters  voting  in  their  respective  wards,  at  meetings  the  warrants 
of  which  contain  an  article  upon  that  subject-matter.  The 
votes  shall  be  returned  and  canvassed  in  the  same  manner  as 
votes  for  maj^or.'*  The  requirement  that  the  voters  are  to  vote 
on  the  question  "  in  their  respective  wards,"  and  the  provision 
that  the  votes  shall  be  returned  and  canvassed  in  the  same  man- 
ner as  votes  for  mayor,  make  it  certain  that  the  legislature  did 
not  intend  that  the  votes  should  be  taken  at  a  general  meeting 
of  the  inhabitants  of  the  city.  The  votes  for  mayor  must  be 
<5ast  in  ward  meetings  called  by  the  selectmen,  and  are  returned 
to  and  canvassed  by  the  city  councils.  P.  S.,  c,  46,  $s,  7-10; 
c.  47,  ss.  1,  2. 

The  mayor  and  aldermen  have  no  authority  to  call  ward  meet- 
ings. Thev  have  authority  to  "  issue  their  warrant  for  a  general 
meeting  of  the  inhabitants,  for  any  constitutional  or  legal  pur- 
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pose,  whenever  requested  to  do  so,  in  writing,  by  one  hundred 
legal  voters."  P.  S.,  c.  48,  s.  17.  But  there  is.  no  around  for 
supposing  that  the  legislature  intended  that  at  such  meetings 
action  may  be  taken  on  subjects  which  it  expressly  declares 
shall  be  acted  upon  in  ward  meetings.  Kelley  v.  Kennard,  60 
N.  H.  1.  Inasmuch  as  the  defendants  have  no  power  to  call  a 
meeting  at  which  the  ballot  law  can  be  lawfully  adopted,  the 
petition  must  be  dismissed. 

The  fact  that  the  selectmen  in  each  ward  have  all  the  powers 
and  perform  all  the  duties  of  the  selectmen  of  towns  in  calling 
ward  meetings  and  in  all  matters  relating  to  elections  (P.  S., 
€.  46,  s.  7),  and  that  selectmen  upon  written  applications  of  ten  or 
more  voters,  or  one  sixth  of  the  legal  voters,  must  warn  special 
meetings  of  the  voters,  and  must  insert  in  the  warrant  for  the 
meeting  any  subject  specified  in  the  application  (P.  8.,  c.  41, 
s.  8),  provides  a  certain  way  to  have  the  question  of  the  adoption 
of  the  ballot  law  (P.  S.,  c.  38)  submitted  to  the  decision  of  the 
voters  of  the  city  at  any  time,  in  accordance  with  the  method 
provided  by  the  legislature  in  the  law.  The  views  here  ex- 
pressed render  it  unnecessary  to  consider  any  of  the  other  ques- 
tions argued. 

Petition  dismissed. 

Dob,  C.  J.,  and  Chase,  J.,  did  not  sit :  the  others  concurred. 


Strafford,   7 
June,  1894.  j 

Ham  V,  Sanborn. 

If  upon  the  owner's  demand  for  diamonds,  false  stones  are  delivered  to 
him,  he  need  not  return  them  before  bringing  trover. 

Trover.  Facts  found  by  the  court.  The  plaintiff  gave  the 
defendant  a  set  of  diamond  ear-drops  upon  a  certain  condition 
which  the  defendant  did  not  perform.  Subsequentiy,  and  upon 
the  plaintiff's  demand,  the  defendant  returned  to  her  the  ffold 
settings  of  the  drops  with  comparatively  valueless  stones  substi- 
tuted for  the  diamonds.  These  stones  have  since  remained  in 
the  plaintiff* 's  possession  without  tender  to  the  defendant  up  to 
the  time  of  the  trial,  when  they  were  tendered  to  her  and  she 
declined  to  receive  them.  The  defendant  moved  for  a  nonsuit 
because  the  tender  was  not  made  before  the  commencement  of 
the  suit  If  the  action  can  be  maintained,  the  plaintiff  is  to 
have  judgment ;  otherwise  a  nonsuit  is  to  be  entered. 
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Arthur  G,  Whittemorey  for  the  plaintiff. 

James  A.  JEdgerly,  for  the  defendant. 

Wallace,  J.  To  enable  the  plaintiff  to  maintain  her  action, 
no  tender  of  the  spurious  stones  was  necessary.  They  came  to 
her  possession  by  the  defendant's  consent,  and  she  was  under 
no  obligation  to  return  them  until  they  were  demanded.  The 
delivery  of  the  false  stones  was,  in  substance,  a  refusal  to  de- 
liver the  genuine  ones.  But  to  avoid  further  controversy,  the 
plaintiff  may  deposit  them  with  the  clerk  for  deliverj^  to  the 
defendant  when  she  calls  for  them.  When  this  deposit  is  made, 
there  will"  be 

Judgment  for  the  plaintiff. 

Blodgett,  J.,  did  not  sit :  the  others  concurred. 


Belknap, 
June,  1894. 


^TNA  Insurance  Co.  v.  Thompson,  Assignee^  ^  a. 


|^^~  ^  If  a  mortgagor  is  bound  by  covenant  or  otherwise  to  insure  the  mortgaged 
property  for  the  security  of  the  mortgagee,  the  latter  has  an  equitable  lien 
on  the  money  due  on  a  policy  taken  out  by  and  payable  to  the  mortgagor. 

Bill  of  Interpleader.  Facts  found  by  the  court.  January 
5,  1891,  Woodbury  L.  Melcher  and  Edmund  Tetley  became 
sureties  for  John  J.  Lane  upon  his  note  to  the  Laconia  Savings 
Bank.  Lane  secured  them  by  a  mortgage  upon  personal  prop- 
erty which  he  agreed  to  have  insured,  and  the  policies  made 
payable  to  the  bank  as  security  for  the  payment  of  the  note.  On 
the  same  day  Lane  procured  policies  of  insurance  in  the  plaintiff 
company  and  others  on  the  mortgaged  property,  payable  to 
himself,  and  containing  no  mention  of  Melcher  or  Tetley,  or  of 
the  Laconia  Savings  Bank.  He  continued  these  policies  m  force 
up  to  and  including  the  time  when  the  property  was  destroyed 
by  fire,  December  25, 1893. 

Melcher  and  Tetley  relied  upon  Lane's  promise  to  have  the 
policies  made  payable  to  the  bank,  and  would  not  have  signed 
the  note  unless  he  had  so  promised.  They  supposed  the  pol- 
icies were  made  payable  to  the  bank,  and  did  not  learn  they 
were  not  until  after  the  fire.  March  22,  1894,  Melcher  and 
Tetley  paid  to  the  bank  the  amount  of  the  note  and  took  it  up. 
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Insolvency  proceedings  were  commenced  March  15, 1894,  and 
March  31,  the  defendant,  Thompson,  was  appointed  assignee  of 
Lane's  estate.  The  plaintiffi  have  adjusted  their  loss  under  their 
policy,  and  the  amount  due  from  tnem  is  claimed  by  Melcher 
and  Tetley,  and  by  the  assignee. 

Napoleon  J.  Dyer,  for  the  plaintiffs. 

E.  A.  ^  a  B.  mbbard,  for  Melcher  and  Tetley. 

Beckford  ^  Shannon^  for  Thompson,  assignee. 

Wallace,  J.  If  a  mortgagor  is  bound  by  covenant  or  other- 
wise to  insure  the  mortgaged  premises  for  the  better  security  of 
the  mortgagee,  the  latter  will  have  an  equitable  lien  upon  the 
money  due  on  a  policy  taken  out  by  the  mortgagor  and  payable 
to  himself  to  the  extent  of  the  mortgagee's  interest  in  the 
property  destroyed.  Wheeler  v.  Ins.  Co,,  101  U.  S.  439,  442; 
Jptomdence  County  Bank  v.  Benson^  24  Pick.  204 ;  Steams  v.  Ins. 
Co.  J  124  Mass.  61;  Dunlop  v.  Avery,  23  Hun  509;  Cromwell  y, 
Ins.  Co.,  44  K  Y.  42;  Nichols  v.  Baxter,  5  R.I.  491';  Millei^  v. 
Aldrkh,  31  Mich.  408. 

Lane  procured  the  insurance  on  the  mortgaged  property,  and 
afterwards  kept  it  in  force  with  intent  to  perform  his  agreement 
to  insure  for  the  benefit  of  the  mortgagees ;  and  although  he 
neglected  to  have  the  policies  made  payable  to  the  bank  accord- 
ing to  his  agreement,  yet  the  mortgagees,  Melcher  and  Tetley, 
have  an  equitable  lien  on  the  policies  to  the  extent  of  their  in- 
terest against  him. 

The  assignee  in  insolvency  stands  in  the  same  position  as  Lane, 
the  insolvent  debtor.  He  is  not  by  virtue  of  his  office  an  at- 
taching creditor,  or  subsequent  purchaser.  The  estate  of  the 
insolvent  debtor  vests  in  him,  not  by  virtue  of  an  attachment  or 
sale,  but  by  force  of  the  assignment  under  the  statute,  and  he 
can  take  no  more  than  the  debtor  had,  except  in  case  of  a  fraud- 
ulent sale.  Adams  v.  Lee,  64  K  H.  421;  Shaw  v.  Glen,  37 
N.  J.  Eq.  32;   Wibon  v.  Esten,  14  E.  L  621. 

As  the  agreement  provided  that  the  insurance  was  to  be  made 
payable  to  the  bank  for  the  benefit  of  the  mortgagees,  and  as 
they  have  paid  the  note  and  are  equitably  entitled  to  the  benefit 
of  the  insurance,  they  may  be  subrogated  to  the  rights  of  the 
bank     PhUbrick  v.  Shaw,  61  K  H.  356. 

Decree  for  the  mortgagees. 

Smith,  J.,  did  not  sit :  the  others  concurred. 
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Carroll,     ) 
June,  1894.  J 


Drew  ^  a.  v.  Cotton  ^  a. 


A  vote  of  a  town  to  discontinae  a  highway  located  within  the  town  is  valid, 
though  it  forms  part  of  a  continuous  thoroughfare  into  other  towns. 

Petition,  against  the  county  commissioners  and  the  town  of 
Eaton,  for  a  writ  of  mandamus  to  coinpel  the  commissioners  to 
order  the  town  to  repair  a  highway.  Facts  found  by  the  court. 
The  highway  was  laid  out  by  the  selectmen  in  1850,  and  forma 
a  part  of  a  highway  leading  easterly  into  the  state  of  Maine  and 
westerly  across  the  town  into  the  town  of  Madison.  In  March, 
1891,  tne  defendant  town  voted  to  discontinue  the  highway  in 
question.  In  August,  1893,  the  plaintifis,  who  are  citizens  of 
Eaton,  in  compliance  with  the  provisions  of  Laws  of  1893,  c.  59, 
filed  a  complaint  with  the  commissioners  alleging  that  the  high- 
way was  out  of  repair  and  that  the  town  refused  to  repair  it. 
These  allegations  were  found  to  be  true,  and  the  commissioners 
ordered  the  town  to  make  the  necessary  repairs,  unless  it  should 
be  held  that  the  highway  was  discontinued. 

Josiah  H.  Hobbs,  for  the  plaintifis. 

John  B.  Nashy  for  the  defendants. 

Per  Curiam.*  "Highways  in  a  town  may  be  discontinued 
by  vote  of  the  town ;  if  they  extend  beyond  the  limits  of  the 
town,  they  may  be  discontinued  upon  petition* to  the  supreme 
court,  and  like  proceedings  thereon  as  in  laying  out  highways.'* 
G.  L.,  c.  71,  5.  1.  It  is  claimed  that  the  town  had  no  power  to 
discontinue  the  highway,  because  it  extends  beyond  its  limits,  or 
is  a  part  of  a  continuous  thoroughfare  extending  into  other 
towns.  For  more  than  one  hundred  years,  towns  have  exercised 
the  power  to  discontinue  highways  laid  out  by  the  selectmen, 
subject  to  some  qualifications  {s.  2)  not  so  ancient,  but  not  mate- 

*  Chief  Justice  Doe  died  March  9, 1896.  In  this  and  all  the  following  cases  where  the 
opinion  is  Fer  Curiam,  with  the  exception  of  those  of  December  term,  1895,  the  judg- 
ment was  announced  by  him.  In  all  of  them  he  stated  orally,  or  read  from  brief  and 
informal  notes,  the  reasons  of  the  Judgment.  He  wrote  no  opinion  in  any  of  them.  In 
some  cases  he  left  nothing  in  writing  except  a  memorandum  of  the  order  for  judgment, 
or  of  the  conclusions  of  the  court  upon  the  questions  submitted.  The  opinions  are  pre- 
pared by  B.  £.  Walker,  Esquire,  whose  purpose  is  to  preserve  as  nearly  as  may  be  the 
language  of  such  of  Judge  Doe's  notes  as  may  be  found,  and  in  their  absence  to  state  as 
briefly  as  possible  in  his  own  language  the  grounds  of  the  decision.  The  opinions  thus 
prepared  are  in  every  instance  examined  and  approved  by  one  or  more  of  the  surviving 
justices. 
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rial  in  this  case.  It  has  not  been  understood  that  this  power 
applied  only  to  highways  not  connected  with  others  in  other 
towns.  If  there  are  highways  so  disconnected,  their  great  infre- 
quency  is  strong  evidence  that  the  legislature  did  not  intend  to 
limit  the  discontinuing  jurisdiction  of  towns  to  highways  of  that 
character.     Such  a  construction  would  deprive  the  statute  of  all 

{practical  eflfect  and  make  it  difficult  to  sustain  the  legality  of  a 
arge  number  of  discontinuances  of  highways  that  have  been 
ordered  by  towns  in  reliance  upon  the  statute.  Unless  the  lan- 
guage of  the  statute  requires  such  a  construction,  it  will  not  be 
adopted.  Bailey  v.  Rolfe^  16  N.  H.  247,  252 ;  Concord  Railroad 
V.  Greely,  17  N.  H.  47,  62;  Brown  v.  United  States,  113  U.  S. 
568;  Packard  v.  Richardson,  17  Mass.  122,  144, 

The  statute  does  not  expressly  declare  that  a  town  cannot  dis- 
continue a  highway  extending  beyond  its  limits.  It  was  not 
necessary  to  enact  that  it  cannot  discontinue  a  highway  in  an- 
other town.  The  provision  relating  to  highways  m  more  than 
one  town  is  affirmative.  "  If  they  extend  beyond  the  limits  of 
the  town  they  may  be  discontinued  upon  petition  to  the  supreme 
court."  The  power  of  selectmen  to  lay  out  a  highway  is  confined 
to  their  town.  G.  L.,  c.  67,  5..1.  Highways  thus  laid  out  are 
**  highways  in  a  town,'*  within  the  meaning  of  the  statute,  which 
does  not  expressly  or  inferentially  declare  them  to  be  parts  of 
highways  in  more  than  one  town,  because  they  connect  with 
roads  leading  into  other  towns  and  states.  The  highway  in 
question,  having  been  laid  out  by  the  selectmen,  and  being 
wholly  within  the  town,  was  legally  discontinued  by  the  vote  oi 
the  town. 

Petition  dismissed, 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Carroll,     } 
June,  1894. S 

Drown  v.  Hamilton  ^  a. 

A  party  will  not  be  beard  to  complain  of  an  erroneous  ruling  in  accordance 

with  bis  request. 
The  filing  of  a  report  in  the  office  of  the  clerk  is  making  a  report  to  the 

court. 
A  referee  appointed  under  P.  S.,  c.  227,  a.  9,  sustains  toward  the  cause,  the 

parties  and  the  court  the  position  of  an  arbitrator  at  common  law,  with 

such  restriction  of  his  powers  and  duties  as  the  statute  provides. 
The  rendition  of  judgment  upon  the  report  of  a  referee  establishing  a  boun* 

dary  line  is  binding  upon  the  parties  and  all  who  may  claim  under  them. 


70     84| 


Digitized  by  VjOOQIC 


24  DROWN  v.  HAMILTON.  [68 

A  motion  to  set  aside  the  report  of  a  referee,  on  the  ground  that  it  is  against 
the  evidence,  presents  the  question  of  fact,  whether  the  conflict  between 
the  report  and  the  evidence  is  so  strong  that  the  court  can  see  that  the  ref- 
eree was  influenced  by  passion,  prejudice,  partiality,  or  corruption,  or 
unwittingly  fell  into  a  plain  mistake. 

Upon  this  question  the  party  making  the  motion  has  the  burden  of  proof, 
which  be  cannot  sustain  without  reproducing  in  some  satisfactory  form  all 
the  evidence  introduced  by  both  parties  at  the  trial ;  while  the  opposite 
party  will  be  entitled  to  seasonable  notice  of  hearing,  but  will  not  be 
required  to  produce  any  evidence. 

Trespass,  qiiare  clausfum.  Trial  before  a  referee,  who  assessed 
the  plaintiflC's  damages  at  $289.60,  and  established  the  boundary 
line  between  the  parties.  The  defendants  moved  to  set  aside 
the  report.  The  court  ordered  judgment  on  the  report,  and  the 
defendants  excepted.     Facts  found  by  the  court. 

Worcester,  Gafney  ^  Snow,  for  the  plaintiff. 

Josiah  H.  HobbSj  Fred  B.  Osgood^  and  George  W.  M.  Piimxin^ 
for  the  defendants. 

Smith,  J.  The  questions  in  this  case  arise  on  the  defendants' 
motion  to  set  aside  the  report  of  the  referee.     The  action  is  tres- 

!)ass  qiL  cLy  and  the  controversy  is  over  the  location  of  the  north 
ine  of  the  plaintiffs  close.  The  cause  was  referred,  and  the 
referee,  by  agreement  of  parties,  was  directed  to  establish  the 
line  and  make  report  of  his  doings  within  thirty  days  from  No- 
vember 11, 1893.  The  trial  was  closed  December  8.  The  report 
was  sent  to  the  clerk  of  the  court  on  the  following  day,  received 
by  him  on  December  11,  and  by  the  presiding  judge  some  days 
later. 

The  plaintiffs  damages  were  assessed  at  $289.50,  and  the  line 
established  as  follows :  Beginning  at  the  stump  of  an  old  spruce 
tree  cut  during  the  trial  on  the  town  line  between  Eaton  and 
Conway,  at  a  point  179  rods  northerly  of  the  southeasterly  cor- 
ner of  the  plaintiff's  lot,  or  lot  127  in  the  east  division  of  lots  in 
Eaton,  thence  north  77J  degrees  west,  at  a  right  angle  with  the 
division  line  between  Eaton  and  Conway,  to  the  pond.  The 
line  thus  described  the  referee  finds  to  be  the  true  division  line 
between  lot  127,  owned  by  the  plaintiff,  and  lot  128,  or  the  Cool- 
edge  lot,  occupied  by  the  defendant,  Stephen  P.  Hamilton,  as 
early  laid  out  by  the  original  proprietors  of  Eaton. 

December  15,  the  defendants  filed  with  the  clerk  a  motion  for 
the  rejection  of  the  report,  assigning  as  reasons  that  it  was  against 
law  and  evidence;  that  improper  statements  of  material  facts 
not  in  evidence  were  made  to  the  referee  during  the  trial,  and 
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repeated  in  final  argument  by  counsel  for  the  plaintiff,  under 
objection  and  exception  which  were  omitted  from  the  report  of 
the  referee ;  and  because  of  the  omission  to  make  and  report 
certain  special  findings  of  fact. 

The  motion  was  sent  to  the  referee  for  a  report  of  the  facts  in 
regard  to  the  misconduct  charged.  The  referee  made  a  supple- 
mental report,  in  substance  as  follows:  No  exceptions  were 
taken  during  the  trial  by  the  defendants ;  no  request  was  made 
for  a  special  finding  of  facts;  no  statement  of  material  facts  not 
in  evidence  was  made  during  the  trial,  or  at  any  time ;  the  plain- 
tiff's counsel  in  final  argument  did  not  repeat  any  material  fact 
not  in  evidence,  but  during  the  argument  stated  that  he  desired 
to  call  attention  to  the  copy  of  a  plan  introduced  by  the  defend- 
ants; the  defendants  objected  that  the  plan  was  put  in  as  a  chalk 
only ;  the  objection  was  sustained,  and  the  referee  never  knew 
what  the  plaintiff*  proposed  to  argue  from  the  copy ;  two  days 
after  the  referee  sent  his  original  report  to  the  clerk,  he  received 
the  defendants'  written  request  for  special  findings,  and  at  once 
notified  counsel  that  the  report  had  been  filed. 

The  statements  in  the  supplemental  report  have  been  found 
to  be  true  by  the  judge  presiding  at  the  trial  term. 

January  16,  the  defendants  again  moved  to  set  aside  the  report, 
assigning  a  large  number  of  reasons,  many  of  which  are  ex- 
tremely technical,  others  inapplicable  to  the  facts,  others  unsup- 
ported by  facts,  all  of  which  may  be  summarized  as  follows :  That 
the  parties  were  not  adjoining  owners ;  that  the  defendants  never 
consented  to  the  establishment  of  the  line  by  the  referee,  or  to 
the  assessment  of  damages ;  that  the  Cooledge  lot  and  lot  128 
are  not  identical ;  that  the  performance  of  the  award  is  impossi- 
ble ;  that  the  line  established  by  the  referee  is  not  sufficiently 
certain ;  that  the  line  claimed  by  the  defendants  is  the  older 
line ;  that  there  was  no  evidence  of  any  acts  of  trespass  by  the 
defendant,  Moses  Hamilton  ;  that  the  report  is  against  law  and 
evidence,  and  the  damages  excessive ;  that  the  report  was  not 
made  to  the  presiding  judge  within  thirty  days;  that  misleading 
statements  of  material  matters  not  in  evidence  were  made  during 
the  trial,  and  repeated  during  final  argument;  that  the  line 
claimed  by  the  plaintiff  does  not  conform  to  the  line  shown  by 
theHersey  plan  and  ancient  monuments ;  that  a  copy  of  the  Her- 
sey  plan  was  excluded ;  that  the  referee  made  no  special  finding 
of  facts. 

A  hearing  was  had  on  this  motion,  and  the  court  has  found 
that  there  was  no  mistake  as  to  the  submission ;  that  the  referee 
was  mutually  selected  by  the  parties,  and  both  agreed  he  should 
establish  the  line  and  assess  damages,  the  hearing  to  be  had  and 
report  made  within  thirty  days ;  that  the  referee  was  not  wrong- 
ftilly  influenced,  and  did  not  reach  an  erroneous  result  as  to  the 
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boundary  line  and  assessment  of  damages  by  reason  of  any  error 
or  mistake  as  to  the  Cooledge  lot  and  lot  128  beine  identical. 

So  far  as  the  objections  involve  questions  of  met,  and  have 
been  disposed  of  at  the  trial  term,  the  findings  are  conclusive 
and  cannot  be  reviewed  here. 

The  submission  is  binding  on  the  defendants,  whether  lot  128 
was  owned  by  both,  or  one,  or  neither  of  them,  and  whether  the 
interest  of  either  was  that  of  sole  or  part  owner.  That  the  loca- 
tion cannot  be  enforced  against  third  persons,  is  a  matter  in 
which  the  defendants  are  not  interested. 

The  charffe  of  misconduct  of  counsel  at  the  hearing  has  been 
found  utterly  without  foundation,  both  by  the  referee  and  the 
trial  judge.  By  the  ruling  the  plaintiflC  was  prevented  from  com- 
menting upon  the  copy  of  the  plan  introduced  as  a  chalk  by  the 
defendants.  Whether  the  referee  might  not  have  ruled  differ- 
ently, we  need  not  inquire.  The  defendants  cannot  complain  of 
the  ruling. 

The  line  established  by  the  report  commences  at  the  stump  of 
a  spruce  tree  cut  during  the  trial  in  the  line  between  Eaton  and 
Conway,  and  runs  north,  77i  degrees  west,  at  a  right  angle  with 
the  town  line,  to  the  pond.  That  this  is  *'  not  sufficiently  cer- 
tain, distinct  and  complete,"  cannot  be  seriously  contended. 

If  the  direction  to  the  referee  to  make  report  of  his  doings  to 
the  court  within  thirtv  days  was  mandatory  and  a  condition  of 
the  submission,  it  was  literally  complied  with.  The  filing  of  the 
report  with  the  clerk  was  making  report  to  the  court.  The 
clerk  bein^  the  depositary  of  the  records,  every  one  would  un- 
derstand his  office  was  the  place  intended,  and  not  the  home  of 
the  judge  in  another  county.  The  objection  that  the  supple- 
mental report  could  not  be  considered  because  not  made  witnin 
thirty  days  from  the  date  of  the  rule,  if  it  be  an  objection,  disap- 
pears when  it  is  considered  that  it  deals  exclusively  with  the 
misconduct  which  the  defendants,  after  the  main  report  waa 
filed,  charged  had  occurred  during  the  course  of  the  trial,  and 
that  the  merits  of  the  case  were  not  otherwise  included  in  it. 
But  if  the  report  be  laid  out  of  the  case,  there  remains  the  fact 
found  at  the  trial  terra  that  the  misconduct  did  not  occur. 

The  request  for  the  special  finding  of  certain  facts  was  not 
seasonably  made.  But  if  it  had  been,  unless  those  facts  were  all 
the  facts  relating  to  the  disputed  line,  it  cannot  be  said  as  matter 
of  law  that  they  would  show  that  the  line  established  by  the  ref- 
eree was  not  the  correct  line. 

The  defendants  by  their  omission  to  except  to  the  exclusion  of 
the  copy  of  the  Hersey  plan,  waived  their  right  to  object  on  that 
account.  If  the  report  showed  that  an  alleged  copy  qf  a  supposed 
plan  was  excluded  by  the  referee,  and  exception  taken  by  the  de- 
fendants, the  exception  could  not  be  sustained.     The  competency 
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of  such  a  paper  would  depend  upon  various  matters  of  fact,  in  the 
determination  of  which  no  error  of  law  or  fact  appears. 

The  objection  that  performance  of  the  award  establishing  the 
boundary  line  is  not  possible,  is  based  on  a  mistaken  understand- 
ing of  tne  authority  of  the  referee.  He  sustained  toward  the 
cause,  the  parties  and  the  court,  the  position  of  an  arbitrator  at 
common  law,  with  no  other  restriction  of  his  powers  or  duties 
than  the  requirement  that  he  proceed  according  to  the  rules  of 
law  and  the  practice  of  the  court,  and  report  his  decision,  stating 
specifically  his  rulings  upon  all  questions  of  law,  and  all  matters 
of  fact  found  proved,'  if  so  requested  by  either  party.  Free  v. 
Buckingham,  59  K  H.  219,  223;  P.  S.,  c.  227,  s.  10.  Judgment 
being  rendered  upon  his  report  as  upon  the  award  of  an  arbitra- 
tor at  common  law,  the  location  of  the  line  established  by  him 
becomes  binding  upon  the  parties  and  all  who  may  claim  under 
them. 

The  defendants  claim  that  the  damages  are  excessive,  and 
offered  to  show  that  there  was  no  evidence  before  the  referee  of 
any  trespass  committed  by  the  defendant,  Moses  Hamilton ;  also 
that  the  report  is  generally  against  the  law  and  the  evidence. 
This  exception  raises  questions  of  fact  to  be  determined  at  the 
trial  term.  Upon  questions  of  fact  the  referee's  report  is  conclu- 
sive, like  the  verdict  of  a  jury ;  and  like  a  verdict,  it  may  be  set 
aside  on  the  eround  of  excessive  damages,  or  because  against  the 
evidence  on  tne  question  of  liability.  The  case  is  not  retried  by 
the  court  as  a  case  is  tried  on  appeal ;  but  the  question  is,  whether 
the  conflict  between  the  verdict  or  report  and  the  evidence  is  so 
strong  that  the  court  can  see  that  the  jury  or  the  referee  was 
influenced  by  passion,  prejudice,  partiality,  or  corruption,  or  un- 
wittingly fell  into  a  plain  mistake.  Falter  v.  Bailey,  58  N.  H. 
71 ;  Free  v.  Buckingham^  59  N.  H.  219 ;  Merrill  v.  Perkins,  61 
N.  H.  262;  Little  v.  Vpham,  64  K  H.  279. 

The  party  making  the  motion  has  the  affirmative  and  the 
burden  of  proof  on  the  issue  of  passion,  prejudice,  partialitjr, 
corruption,  or  plain  mistake.  This  burden  he  cannot  sustam 
without  reproducing,  in  some  satisfactory  form,  all  the  evidence 
introduced  by  both  parties  at  the  trial,  and  showing  that  there 
was  such  a  preponderance  in  his  favor  as  to  justify  a  finding  of 
passion,  prejudice,  partiality,  corruption,  or  plain  mistake.  The 
other  party  need  produce  no  evidence.  The  burden  of  proof  on 
the  issue  raised  by  such  a  motion  includes  the  expense  of  pro- 
ducing satisfactory  evidence  of  all  the  proof  received  at  the  trial. 

The  plaintiff,  to  guard  against  surprise,  should  have  seasona- 
ble notice  before  the  trial  term,  if  the  defendants  intend  to  go  to 
a  hearing.  Such  notice  will  not  require  him  to  produce  any  evi- 
dence. He  can  safely  depend  upon  the  defendants  being  re- 
quired to  reproduce  all  the  evidence  given  at  the  trial  before  the 
referee,  or  such  a  report  of  it  as  the  court  considers  sufficient. 
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Some  other  objections  have  been  considered,  but  their  discus- 
sion does  not  seem  necessary. 

Case  discharged. 

Blodgett,  J.,  did  not  sit:  the  others  concurred. 


Carroll, 
June,  1894. 


Harmon,  AdraW^  v,  Haines  ^  a.,  Afts. 


68, 

71  5§?l  Ad  appeal  lies  from  the  decree  of  a  judge  of  probate  accepting  or  rejecting 
the  report  of  a  referee  upon  the  claim  of  an  administrator  against  the 
estate. 

Probate  Appeal.  The  plaintiflf,  administrator  of  his  deceased 
wife's  estate,  settled  as  insolvent,  had  a  claim  against  the  estate 
which  was  contested  by  the  defendants,  her  heirs  at  law.  The 
parties  not  agreeing  that  the  judge  of  probate  should  decide  the 
question,  he  referred  it  to  a  referee,  who  reported  in  favor  of 
the  plaintiff.  The  judge  denied  'the  defendants'  motion  to  re- 
commit, and  accepted  the  report.  The  defendants  appealed. 
The  plaintiff's  motion  to  dismiss  the  appeal  was  granted  'pro 
forma^  subject  to  the  defendants'  exception. 

Josiah  H.  Hobbs^  for  the  plaintiff. 

Arthur  L.  Foote  and  Frank  WeekSy  for  the  defendants. 

Chase,  J.  Prior  to  the  revision  of  the  probate  laws  in  1822 
(Laws  1822,  cc,  27-34;  Laws,  ed.  1830,  pp.  331-375),  there  was  no 
statute  of  general  application  authorizing  appeals  from  a  judge 
of  probate,  but  appeals  were  allowed  in  certam  cases  by  statutes 
particularly  referring  to  them.  Laws,  ed.  1815,  p.  202,  s.  15 ; 
p.  206,  s.  S;  p.  213,  s.  20;  p.  217,  s.  2;  p.  223,  s.  ^;  p.  228,  s.  4; 
Laws  1820,  c.  21,  s.  9.  The  act  relating  to  the  settlement  of 
insolvent  estates  provided,  among  other  things,  for  the  appoint- 
ment of  commissioners  to  allow  the  claims  of  creditors  and  for 
an  appeal  from  their  decision.  Laws,  ed.  1815,  p.  218.  After 
setting  forth  the  method  of  claiming  and  prosecuting  an  appeal, 
it  provided  that  **  the  creditor  and  executor,  or  administrator 
may  agree  before  the  judge  of  probate  to  submit  any  dispute 
between  them  to  referees,  in  which  case  their  report  being  re- 
turned to  the  said  judge,  and  accepted  by  him,  shall  be  final 


i6.. 


between  the  parties."    i6.,  s.  3.     It  contained  no  provision  for 
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an  appeal  from  such  acceptance.  Accordingly,  it  was  held  in 
Bond  V.  Dunbar  J  2  N.  H.  216,  that  no  right  to  an  appeal  existed. 

In  the  revision,  the  provisions  for  appeals  in  particular  cases 
were  omitted  and  the  following  general  provision  was  intro- 
duced :  "  Any  person  or  party  aggrieved  by  any  decree,  sen- 
tence, appointment,  order,  grant,  or  denial  of  any  judge  of 
probate,  which,  if  not  appealed  from,  might  conclude  the  interest 
of  such  person  or  party,  or  which  is  not  strictly  interlocutory, 
may  appeal  therefrom,'*  etc.  Laws  1822,  c,  38,  s.  1 ;  Laws,  ed.  1830, 
p.  373,  5.  1.  The  provision  for  the  allowance  of  the  claims  of 
administrators  agamst  the  estates  settled  by  them  as  insolvent, 
was  as  follows :  "  The  commissioners  on  such  estate  shall  take 
no  cognizance  of  any  claim  or  demand  in  favor  of  the  executor 
or  administrator  thereof  against  the  deceased ;  but  in  all  such 
cases,  in  the  citation  to  the  heirs  and  creditors  to  hear  the  ac- 
count of  such  executor  or  administrator,  notice  shall  be  par- 
ticularly given  of  the  claim  or  demand  against  the  estate,  which 
the  executor  or  administrator  wishes  to  have  allowed  to  him, 
and  if  at  the  time  of  rendering  the  account  no  heir  or  creditor 
appear  to  contest  the  said  claim,  the  judge  of  probate  may  ex- 
amine the  same  and  allow  such  sum  as  to  him  appears  legal,  and 
the  same  shall  be  placed  by  him  on  the  list  of  claims ;  or  the 
judge  may,  and  if  any  heir  or  creditor  appear  to  contest  the 
claim,  he  shall,  unless  the  parties  agree  in  writing  to  have  him 
decide  upon  it,  refer  the  same  to  one  or  more  referees,  whose 
report,  when  accepted  by  the  judge,  shall  be  final  in  the  case." 
Laws  1822,  c.  29,  s.  4;  Laws,  ed,  1830,  p.  362,  s,  4.  No  change 
in  the  substance  of  these  statutes  has  been  made  since  that  time. 
P.  a,  c.  200,  s.l;  c,  192,  ss.  17,  18. 

Sawyer  v.  Cbpp,  6  K  H.  42,  decided  in  1832,  was  an  appeal  by 
heirs  or  creditors  from  the  decree  of  a  judge  of  probate,  allow- 
ing a  private  claim  of  the  executor  against  the  deceased,  no 
person  appearing  before  the  judge  to  contest  the  claim.  The 
executor  moved  to  dismiss  the  appeal,  on  the  ground  that  no 
appeal  was  given  by  law,  and  that  the  statute  made  the  decision 
of  the  judge  final.  In  denying  the  motion  the  court  say  that, 
upon  adverting  to  the  statute  authorizing  appeals,  "  we  find  it 
enacted,  in  the  broadest  terms,  that  *  any  person  or  party  ag- 
grieved by  any  decree  .  .  .  may  appeal  therefrom.'  The  de- 
cree firom  which  this  appeal  has  been  taken,  is  within  the  words, 
and  we  see  nothing  that  leads  us  to  doubt  that  it  is  within  the 
true  intent  and  meaning  of  this  provision  in  the  statute.'' 

Abbe  V.  Norcoti,  8  N.  H.  51,  was  an  appeal  by  an  heir  or  cred- 
itor from  the  decree  of  a  judge  of  probate  accepting  the  report 
of  a  referee  allowing  the  private  claim  of  the  administrator 
against  the  deceased.  It  was  held  that  the  notice  of  the  claim 
in  the  citation  for  the  settlement  of  the  administrator's  account 
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was  not  sufficiently  full  and  explicit,  and  that  the  award  was 
defective  because  the  referee  had  given  no  notice  of  the  hearing 
before  him.  In  the  course  of  the  opinion,  Parker^  C.  J.,  says : 
"  Had  the  judge  examined  and  decided  himself,  an  appeal  might 
have  been  taken  from  his  decision  at  any  time  within  sixty  days. 
.  .  .  And  upon  such  appeal  a  hearing  might  be  had  upon  the 
merits.  But  upon  an  appeal  from  a  decree  accepting  the  re- 
port of  a  referee,  we  can  only  enquire  into  the  regularity  of 
the  proceedings,  for  if  regular  the  statute  makes  the  report 
final."    The  decree  of  the  judge  of  probate  was  reversed. 

Piper  V.  Clark^  18  N.  H.  415,  was  an  appeal  by  the  adminis- 
tratrix from  a  decree  of  the  judge  of  probate  disallowing  her 
Erivate  claim  against  the  deceased.  The  administratrix  and 
eirs  agreed  in  writing  to  submit  the  claim,  together  with  an 
offset,  to  the  determination  of  the  judge  of  probate.  The  award 
was  in  favor  of  the  estate.  The  reason  alleged  for  the  appeal 
was  that  the  debt  was  due  the  administratrix  as  claimed  by  her. 
The  heirs  moved  to  dismiss,  because  the  law  gave  no  appeal  for 
such  reason.  In  the  course  of  the  opinion  sustaining  the  mo- 
tion it  is  said :  "  When  the  claim  is  committed  to  the  determina- 
tion of  referees,  their  report  is  made  final,  in  express  terms,  and 
it  could  not  have  been  intended  that  the  decision  should  be  less 
80,  when  theparties  agree  that  the  judge  shall  decide  the  con- 
troversy. He  acts  as  a  referee  in  such  'case  by  agreement 
The  case  is  not,  therefore,  within  the  general  provision  for  ap- 
peals from  all  the  decrees,  etc.,  of  the  judge  of  probate.''  Bear- 
ing in  mind  that  this  language  relates  to  an  appeal  grounded 
upon  alleged  error  in  the  decree  arising  from  a  consideration  of 
the  merits  of  the  claim,  and  not  from  an  irregularity  in  the 
procedure,  the  language  is  not  inconsistent  with  that  of  the 
same  judge  in  Abbe  v.  AbrcoW,  just  quoted.  McLaughlm  v.  I^ew- 
Um^  53  N.  H.  531,  is  to  the  same  effect. 

In  the  statute  relating  to  the  assignment  of  the  widow's  dower 
in.  her  deceased  husband's  real  estate  and  the  division  of  the 
real  estate  among  the  heirs,  it  is  provided  that  "  the  written 
report  of  the  committee  [to  assign  dower,  etc.]  being  accepted 
by  the  judge,  upon  due  notice,  shall  be  final  and  conclusive 
upon  all  parties."  P.  S.,  c.  197,  s.  3.  A  party  aggrieved  by  a 
decree  accepting  a  committee's  report  is  not  deprived  by  this 
statute  of  the  right  of  appeal  granted  by  the  general  statute  of 
appeals.  But  such  appeal  does  not  necessarily  open  the  contro- 
versy for  a  new  trial  upon  its  merits.  The  findings  of  the  com- 
mittee upon  questions  of  fact  "  cannot  be  set  aside  or  rejected 
merely  because  the  revisory  tribunal  might  or  would  have  come 
to  a  different  conclusion."  In  accordance  with  the  general  rule, 
applicable  alike  to  the  findings  of  juries,  referees,  committees, 
and  other  tribunals  created  by  law  to  determine  questions  of 
fact,  the  findings  will  not  be  set  aside  if  the  proceedings  were 
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regular  and  without  error  in  law,  unless  "  the  court  can  see  that 
the  triers,  whether  a  jury  or  other  tribunal,  in  coming  to  their 
result,  '  were  influenced  by  passion,  prejudice,  partiality  or  cor- 
ruption, or  unwittingly  fell  into  a  plain  mistake/  "  Dovghty  v. 
LUUe,  61  N.  H.  366 ;  Eastman  v.  Barnes^  62  K  H.  630.  In  Gaae 
V.  Gage^  64  N.  H.  543,  the  report  of  a  committee  was  set  aside 
upon  appeal  because  they  received  evidence  in  the  absence  of 
the  parties  and  at  a  hearing  of  which  the  parties  had  no  notice. 

Tne  language  of  the  statute  under  consideration  is  so  plain 
that  it  seems  impossible  to  mistake  the  legislative  intent.  Be- 
fore the  report  of  referees  becomes  final  it  must  be  "  accepted 
by  the  judge."  P.  S.,  c.  192,  s.  18.  Authority  to  accept  nec- 
essarily implies  authority  to  reject.  This  does  not  include  au- 
thority to  review  questions  of  fact  tried  before  the  referees,  for 
the  statute  makes  their  decision  of  such  questions  final,  if  they 
conduct  themselves  fairly  and  according  to  law.  The  judge  of 
probate,  and  this  court  upon  appeal,  have  authority  to  try  ques- 
tions relating  to  the  regularity  and  good  faith  of  the  trial  before 
the  referees,  and  to  accept  or  reject  their  report  according  to 
their  finding  on  those  questions.  In  the  present  instance  the 
case  does  not  disclose  the  reasons  of  appeal,  and  the  question 
whether  they  are  sufficient,  if  established,  to  sustain  the  appeal 
is  not  raised. 

Exception  sustained. 

Blodgstt,  J.,  did  not  sit :  the  others  concurred. 


Carroll,     ) 
June,  1894.  ( 


Provbnchee  v.  Piper. 


A  promise  by  the  porchaser  of  mortgaged  personal  property  to  pay  the 
mortgagee  the  amount  due,  if  the  latter  will  surrender  the  note  and  mort- 
gage to  the  mortgagor,  is  not  within  the  statute  of  frauds. 

It  is  no  defence  to  a  suit  on  such  promise  that  the  purchase  from  the  mort- 
gagor was  made  on  Sunday,  nor  that  there  was  a  breach  of  the  mort- 
gagor's warranty. 

Assumpsit.  Trial  by  the  court.  On  a  Sunday  in  July,  1893, 
one  Forest  sold  and  delivered  a  horse  to  the  defendant  for  $116, 
of  which  $15  was  paid,  and  the  balance  was  to  be  paid  to  the 
plaintiff,  who  had  a  mortgage  on  the  horse  for  $100.  Forest 
warranted  the  horse  sound.  It  was  unsound.  On  the  same 
day,  before  making  the  trade,  the  defendant  told  the  plaintiff  he 
was  about  to  make  it,  and  was  going  after  the  horse,  to  which 
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the  plaintiflf  replied  that  he  had  no  oWection.  In  answer  to  a 
question  by  the  defendant,  the  plaintiff  said  the  horse  was  not 
lame  while  owned  by  him.  The  defendant  was  informed  of  the 
amount  due  upon  the  mortgage,  and  asked  the  plaintiff  if  he 
would  wait  for  it,  to  which  the  plaintiff  replied  that  he  would 
rather  not  do  business  on  Sunday,  but  would  see  the  defendant 
the  next  day.  On  the  next  day  the  defendant  orally  agreed  with 
the  plaintiff  to  pay  him  the  amount  due  on  his  mortgage,  in  con- 
sideration of  his  promise  to  surrender  the  note  and  mortgage  to 
Forest.  The  plaintiff,  relying  on  the  defendant's  promise,  made 
the  surrender.  The  action  was  brought  upon  the  defendant's 
promise.  The  defendant  moved  for  a  nonsuit,  and  at  the  close 
of  the  trial  for  judgment,  which  motions  were  denied,  and  he 
excepted. 

Fred  B.  Osgood,  George  W,  M.  Pitman^  and  John  B.  Nash,  for 
the  plaintiff. 

Josiah  H.  HobbSy  for  the  defendant. 

Chase,  J.  At  the  beginning  of  the  negotiations  on  Sunday^ 
the  plaintiff,  by  virtue  of  his  mortgage,  had  the  legal  title  to  the 
horse,  and  Forest  had  the  right  to  redeem  it  from  the  mortgage. 
P.  8.,  c.  140,  s.  19;  Leach  v.  Kimball,  34  N.  H.  568;  Sargent  v. 
Usher,  55  N.  H.  287,  289.  The  Sunday  contract  between  Forest 
and  the  defendant  was  designed  by  them  to  transfer  to  the  de- 
fendant Forest's  right  only.  Neither  party  understood  that  the 
title  of  the  horse  passed,  or  that  the  plaintiffs  right  as  mortgagee 
was  affected.  The  plaintiff  declined  to  negotiate  on  that  day^ 
and  did  nothing  that  can  be  regarded  as  a  waiver  of  the  mort- 
gage. He  had  the  same  title  to  the  horse  Monday  morning  that 
he  had  the  previous  day.  White  v.  Phelps^  12  2S.  H.  382.  The 
defendant  purchased  this  title.  In  consideration  of  the  defend- 
ant's promise  to  pay  the  amount  due  upon  the  mortgage  note,, 
the  plaintiff  promised  to  release  his  interest  in  the  horse,  and 
fulfilled  the  promise.  The  plaintiffs  promise  was  a  sufficient 
consideration  for  the  defendant's  promise.  Chit.  Con.  46. 
Although  the  contract  grew  out  of  a  transaction  that  took  place 
on  Sunday,  it  was  wholly  made  on  Monday,  and  is  not  affected 
by  the  statute  (P.  S.,  c.  271,  s.  3)  prohibiting  the  doing  of  busi- 
ness on  the  first  day  of  the  week.  Stackpole  v.  SymondSj  23  N.  H. 
229. 

The  contract  was  not  within  the  statute  of  frauds  (P.  S.,  c.  215,. 
s.  2).  It  was  not  a  contract  for  the  payment  of  Forest's  debt,, 
but  for  the  purchase  of  the  plaintiffs  interest  in  the  horse.  The 
fact  that  Forest's  debt  would  incidentally  be  discharged  by  the 
performance  of  the  contract  did  not  bring  it  within  the  opera-^ 


Digitized  by  VjOOQ IC 


N.  H.]  BURNS  V.  BURNS.  33 

tion  of  the  statute.  Allen  v.  Thompson^  10  N.  H.  32  ;  Bobinson 
V.  Gilman,  43  K  H.  485 ;  Britton  v.  Angler,  48  N.  H.  420,  425  ; 
Lana  v.  fibiry,  54  K  H.  57,  61. 

Tne  plaintiffs  and  Forest's  contracts  with  the  defendant  being 
independent  of  each  other,  the  former  is  not  affected  by  a  breach 
of  the  latter.  So  far  as  appears,  the  plaintiffs  representation 
concerning  the  horse  was  true. 

Exceptions  overruled. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  > 
June,  1894.  > 

Burns  v.  Burks.  |^  en] 

Admissible  evidence,  which  was  found  insufficient  to  prove  the  commission 
of  adultery  on  a  certain  day,  is  not  thereby  rendered  incompetent  in  the 
trial  of  a  subsequent  libel  for  divorce  to  prove  the  offence  on  another  day. 

A  decree  in  a  divorce  proceeding,  adverse  to  an  allegation  of  adultery  com- 
mute i  on  a  certain  day  and  on  divers  other  days,  is  not  necessarily  an 
adjudication  covering  the  whole  time  alleged.  On,  the  trial  of  a  like  alle- 
gation in  a  subsequent  libel,  evidence  of  the  issue  actually  tried  ip  the 
former  case  may  be  admissible. 

Libel  for  Divorce.  The  cause  alleged  is  the  wife's  adultery 
with  one  S.,  on  or  about  April  1, 1890.  The  defendant  filed  an 
answer  denying  the  charge  and  averring  that  the  Question  of  her 
adultery  before  October  28, 1891,  had  been  adjuaicated  in  her 
favor.  On  that  date  she  filed  a  petition  against  her  husband  for 
separate  maintenance,  alleging  non-support.  At  the  April  term, 
1892,  the  cause  was  tried.  The  husband  admitted  that  he  had 
refused  to  support  his  wife,  but  alleged  in  justification  that  she 
had  committed  adultery  with  S.,  "on  or  about  February  1, 1891, 
and  on  divers  days  and  times  between  that  date  and  the  date  of 
the  filing  of  the  petition,  to  wit,  October  28,  1891.**  A  decree 
was  entered  in  favor  of  the  wife.  In  the  present  suit  the  defend- 
ant excepted  to  the  ruling  allowing  the  introduction  of  evidence 
tending  to  prove  adultery  before  October  28,  1891.  The  plain- 
tiff excepted  to  the  ruling  that  he  should  be  confined  to  evidence 
as  to  acts  of  adultery  committed  since  that  date,  and  to  acts  of 
adultery,  if  any,  committed  before  that  date,  as  to  which  no  evi- 
dence was  offered  on  the  former  trial.  The  defendant  also 
excepted  to  the  last  part  of  this  ruling.  The  trial  was  suspended 
pending  a  decision  on  the  exceptions. 
VOL.  Lxvin,    4 
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Albin  ^  Martin,  for  the  plaintiff. 
Sargent  ^  HolliSy  for  the  defendant. 

Per  Curiam*  Though  it  may  be  an  adjudicated  fact  that  the 
defendant  did  not  commit  adultery  with  S.  on  the  first  day  of 
February,  1891,  and  on  divers  subsequent  days  before  October 
28,  1891,  it  does  not  follow  that  the  evidence,  which  was  found 
to  be  insufficient  to  prove  the  allegation,  cannot  be  received 
upon  the  question  whether  adultery  was  afterwards  committed 
by  the  same  parties.  The  issue  presented  is  not  the  same  in 
both  cases ;  and  while  all  the  competent  evidence  offered  in  the 
former  case  did  not  prove  the  affirmative  of  the  issue  then  tried, 
it  cannot  be  said  that  no  part  of  it  is  admissible  upon  the  issue 
raised  in  this  case.  Acts  of  familiarity,  the  inclinations  and  pur- 
poses of  the  parties,  and  a  great  variety  of  facts  competent  to  be 
considered  as  tending  to  prove  adultery  on  a  particular  day,  are 
not  rendered  incompetent  upon  the  issue  of  adultery  on  a  subse- 
quent day,  by  the  circumstance  that  the  first  allegation  was  not 
proved.  The  competency  of  the  evidence  may  be  the  same  in 
both  cases,  though  its  probative  force  may  differ. 

It  is  not  deemed  expedient  to  consider  the  exceptions  taken  to 
the  last  ruling  of  the  court.  They  suggest  questions  which  may 
not  arise  on  a  trial  of  the  case,  or  which  may  be  presented  in  forms 
materially  modified  by  circumstances  not  now  apparent.  The 
exact  form  of  the  question  of  adultery  tried  in  the  former  case, 
and  the  precise  terms  of  the  record  relating  to  the  times  of  the 
alleged  adulterous  intercourse,  if  they  are  matters  of  record,  may 
be  material.  The  actual  issue  tried  in  that  case  does  not  appear. 
The  wife  was  charged  with  the  commission  of  the  crime  "  on  or 
about  February  1,  1891,  and  on  divers  days  and  times  between 
that  date  and  the  date  of  the  filing  of  the  petition,  to  wit,  Octo- 
ber 28,  1891."  The  husband  may  have  introduced  evidence 
bearing  upon  the  question  of  her  chastity  during  the  whole  of 
this  period,  or  he  may  have  confined  his  testimony  relating  to 
that  subject  to  a  particular  day  or  other  portion  of  the  time 
alleged.  In  the  absence  of  more  definite  evidence  of  what  was 
in  fact  tried,  it  cannot  be  held  that  the  issue  determined  was  as 
broad  as  the  allegation.  Morgan  v.  Burr,  58  N.  H.  470.  A  fur- 
ther finding  of  facts  is  essential  to  a  satisfactory  consideration  of 
the  question  presented. 

Qjse  discharged. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


*  See  foot-note  on  page  22. 
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Ela's  Appeal. 

35 


The  appointment  of  an  administrator  on  a  petition  setting  up  facts  sufficient 

to  give  jurisdiction  cannot  be  collaterally  avoided. 
On  the  settlement  of  an  administrator's  account,  he  can  take  no  advantage  of 

the  invalidity  of  his  appointment. 

Appeal,  by  George  W.  Ela,  administrator  of  the  estate  of 
Joseph  Ela,  from  the  decree  of  the  probate  court  upon  settle- 
ment of  his  second  account.  The  reasons  assigned  are  errors 
in  charging  him  with  certain  specified  sums  and  disallowing 
certain  specified  credits.  George  W.  Ela  died  after  the  entry  of 
his  appeal,  and  his  administrator,  Richard  L.  Ela,  appeared  and 
filed  motions,  (1)  that  the  appeal  be  dismissed,  and  the  probate 
court  be  ordered  to  reverse  its  decrees  and  dismiss  the  proceed- 
ings relating  to  the  estate  of  Joseph  Ela ;  and  (2)  that  the  pro- 
bate court  be  ordered  to  revoke  the  grant  of  administration  and 
all  orders  and  decrees  of  said  court,  on  the  ground  that  Joseph 
Ela  was  not  at  the  time  of  his  decease  last  an  inhabitant  of 
.  Merrimack  county,  but  was  an  inhabitant  of  Mobile,  Alabama, 
having  no  estate  in  Merrimack  county,  and  that  the  proceedings 
in  the  probate  court  were  therefore  void. 

At  a  court  of  probate  for  Merrimack  county,  held  April  28, 
1863,  George  W.  Ela,  then  living  in  Concord,  filed  his  petition 
representing  that  Joseph  Ela,  Tate  of  Mobile,  in  the  state  of 
Alabama,  had  lately  deceased,  having  at  the  time  of  his  death 
estate  in  said  county;  that  the  petitioner  was  a  brother  and 
next  of  kin  to  Joseph,  and  praying  that  administration  thereof 
be  granted  to  him.  On  the  same  day  the  petitioner  was  ap- 
pointed administrator,  and  in  May  he  returned  an  inventory 
vrhich  was  accepted.  The  property  inventoried  consisted  of 
promissory  notes  made  in  Mobile,  Alabama,  and  payable  in  the 
city  of  New  York,  and  stock  of  steamship  and  railroad  corpo-: 
rations,  amounting  in  all  to  $63,240.  He  settled  his  first  ac- 
count in  November,  1873,  and  presented  his  second  account  in 
July,  1892. 

In  support  of  his  motions  the  appellant  oflfered  to  prove, 
among  other  things,  that  theproperty  inventoried  was  at  the 
time  of  his  appointment  in  Washington,  D.  C,  and  had  then 
never  been  in  Merrimack  county  or  elsewhere  in  the  state  of 
New  Hampshire,  and  that  there  was  then  no  property  of  the 
estate  in  said  county  or  state. 
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Sylvester  Dana  and  John  M.  Mitchell^  for  the  appellant's  admin- 
istrator. 

Samuel  CI  Eastman^  for  certain  heirs  of  Joseph  Ela. 

Blodgett,  J.  Extended  consideration  of  this  case  is  unneces- 
sary. Few  words  need  be  expended  to  show  that  there  is  no 
legal  or  equitable  ground  for  the  plaintiff's  motions. 

1.  G.  w.  Ela's  appointment  as  administrator  of  his  deceased 
brother's  estate  havmg  been  made  by  a  court  possessing  general 
jurisdiction  to  grant  administration  of  the  estates  of  deceased 
persons,  and  upon  a  petition  asserting  the  essential  jurisdictional 
facts,  it  was  a  judicial  determination  that  the  facts  necessary  to 
give  the  court  jurisdiction  existed,  and  cannot  be  collaterally 
avoided.  Spaidding  v.  Groton,  post,  decided  at  this  term ;  Van- 
fleet  Coll.  Attack,  ss.  637-647 ;  33  Am.  Dec.  note,  241-243. 

2.  If  the  petition  was  false,  then  the  appointment  was  pro- 
cured hj  a  n-aud  upon  the  court,  which  the  plaintiff,  as  the  rep- 
resentative of  and  a  privy  to  the  petitioner,  cannot  now  set  up 
to  defeat  the  ends  of  justice.  Tebbeits  v.  Tiltm^  31  K  H.  273, 
287;  Adams  v.  Adams,  51  N.  H.  388,  397. 

3.  Assume  that  the  probate  court  had  no  power  to  make  the 
appointment  for  the  reason  that  the  deceased  left  no  estate  in  this 
county,  the  subsequent  bringing  of  the  property  here  by  the 
administrator  would  confer  jurisdiction  of  the  subject-matter 
upon  that  court,  and  authorize  it  to  charge  him  witid  the  prop- 
erty, in  the  exercise  of  its  common-law  jurisdiction  over  the 
estates  of  deceased  persons.  Steams  v.  Wright,  51  N.  H.  600, 
605,  611. 

4.  Another  consideration  fatally  adverse  to  the  plaintiff  is 
that  a  party  cannot  set  up  the  invalidity  of  a  decree  under  which 
he  has  obtained  and  holds  property  as  a  defence  to  an  account- 
ing for  that  property.  It  is  useless  to  argue  such  a  self-evident 
proposition.     What  is  clearly  apparent  need  not  be  proved, 

5.  Finally,  it  cannot  be  successfully  controverted  that  there 
is  jurisdiction  of  the  property  and  Ela's  administration  of  it 
somewhere,  and  if  this  be  so,  it  is  clear  there  can  be  jurisdiction 
nowhere  if  not  in  the  probate  court  for  this  county. 

Motions  denied. 
All  concurred. 


Digitized  by  VjOOQIC 


N.  H.]  DOHERTY  v.  COTTER.  37 

Merrimack,  > 
June,  1894. $ 


DoHBRTY  ^  a.  V.  Cotter. 


The  sale  of  spiritnous  liquors  .in  this  state  in  the  original  packages  in  which 
they  were  brought  from  another  state  is  valid,  in  the  absence  of  any  act  of 
ocmgress  relating  thereto,  notwithstanding  the  statute  of  this  state  pro- 
hibiting the  sales. 

A  payment  made  on  a  general  aocount  and  not  applied  to  particular  items  is 
presumed  to  apply  to  the  oldest  items  due,  unless  there  is  reason  to  infer 
a  different  intention. 

Assumpsit,  for  spirituous  liquors  sold  and  delivered.  Facts 
found  by  the  court.  The  specification  contained  charges 
amounting  to  $577,  and  credits  of  $434.  The  action  was 
brought  to  recover  the  balance  of  $143.  The  plaintiffi  intro- 
duced evidence  as  to  sales  on  August  21,  September  8,  and  Sep- 
tember 20, 1888,  the  charges  aggregating  $221.  They  offered 
no  evidence  as  to  the  other  items,  except  the  fact  that  they  had 
sold  the  defendant  liquors  prior  to  August  21,  1888.  The  de- 
fendant introduced  no  evidence. 

The  plaintiffs  resided  in  Massachusetts,  and  the  defendant  at 
Concord,  in  this  county.  The  liquors  included  in  the  charges  of 
Auffust  21  and  September  20  were  sold  and  delivered  at  Con- 
cord. The  other  package,  was  sold  and  delivered  at  Boston, 
Massachusetts.  All  the  liquors  were  delivered  to  the  defendant 
in  the  same  unbroken  packages  in  which  they  left  Boston. 

The  defendant  moved  for  a  nonsuit,  also  for  a  verdict,  on  the 
ground  that,  the  sale  and  delivery  having  been  made  at  Concord, 
the  plaintiffs  were  guilty  of  a  violation  of  the  statute,  and  were 
denied  a  remedy  by  our  court ;  also,  upon  the  ground  that  the 
credits  were  larger  than  the  price  of  the  goods  sold  on  the  fore- 
going dates.  The  defendant  excepted  to  a  denial  of  the  motion, 
and  to  a  verdict  for  the  plaintiffs  of  $143,  with  interest  from  the 
date  of  the  writ. 

Joseph  S,  Matthews,  for  the  plaintiffs. 

Albin  ^  Martin,  for  the  defendant. 

Blodgbtt,  J.  The  questions  arising  upon  the  sale  and  delivery 
of  the  liquors  were  decided  adversely  to  the  defendant  in  Dur- 
kee  V.  Moses,  67  N.  H.  115 ;  and  the  remaining  question,  as  to 
the  application  of  the  credits  on  the  plaintiffi'  specification,  was 
likewise  so  decided  in  Bancroft  v.  Holton,  59  N".  H.  141. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  7 
June,  1894.  ; 

White  ^  a.  v.  Eagle  ajjd  Phenix  Hotel  Co. 

If  from  the  language  used  and  other  competent  evidence,  it  is  the  fair  con- 
struction of  a  deed  conveying  land  and  the  right  to  use  adjacent  passways 
that  a  continuous  way  was  intended,  the  grantee  may,  by  filling  the  lower 
parts  of  the  way.  make  continuous  passage  possible,  although  adjacent  land 
of  the  grantor  is  damaged  thereby. 

Bill  in  Equity,  praying  for  the  removal  of  an  obstruction 
from  a  passway.    Facts  agreed. 

November  1, 1889,  Mrs.  White,  one  of  the  plaintiffs,  conveyed 
to  the  defendants  the  Eagle  Hotel,  bounded  as  follows :  "  Begin- 
ning at  a  point  in  the  easterly  line  of  North  Main  street  .  .  . 
from  which  starts  the  northerly  line  of  the  passway  .  .  .  between 
the  premises  hereby  conveyed  and  Exchange  block  .  .  .  thence 
running  easterly  on  the  northern*  line  of  said  passway  79.98  feet 
.  .  .  thence  in  a  straight  line  101.3  feet  to  the  southeasterly  cor- 
ner of  the  large  chimnejr  on  said  granted  premises;  thence 
northerly  in  a  line  that  with  the  last  described  line  forms  an 
angle  of  one  hundred  and  twenty  degrees,  50.82  feet  by  a  pass- 
way  twelve  feet  in  width ;  thence  westerly  in  a  line  that  with 
the  last  described  line  forms  an  angle  of  ninety  decrees  and 
twelve  minutes,  159.97  feet  by  a  passway  varying  in  width  from 
12.3  feet  at  its  easterly  end,  to  10.7  feet  at  its  westerly  end,  to 
said  easterly  line  of  North  Main  street;  thence  southerly  on  said 
easterly  line  of  North  Main  street  113.15  feet  to  the  point  of  be- 
ginning,—  together  with  the  right  to  use  in  common  with  the 
grantor,  her  heirs  and  assigns  and  the  other  owners  therein,  the 
passway  between  said  granted  premises  and  Exchange  block,  and 
a  passway  twelve  feet  in  width  extending  therefrom  and  bound- 
ing said  granted  premises  upon  the  second  and  third  lines  thereof 
as  above  described,  and  a  passway  bounding  said  premises  on 
the  north  and  extending  from  the  easterlv  line  of  the  last  men- 
tioned passway  (extended  in  a  northerly  direction)  to  Noith 
Main  street,  and  being  12.3  feet  wide  at  the  easterly  end,  and 
10.7  feet  wide  at  the  westerly  end, — said  passways  to  be  used  on 
foot  and  with  all  kinds  of  teams  and  vehicles." 

At  the  time  of  the  conveyance,  Mrs.  White  owned  in  fee  the 
land  conveyed,  the  land  over  which  the  passways  were  granted, 
adjoining  land  on  the  southeast  and  east,  and  also  on  the  north 
to  a  point  about  eighty-five  feet  from  the  street,  all  of  which  she 
occupied  by  herself  or  tenants,  the  part  conveyed  as  a  hotel,  and 
the  rest  as  a  stable  called  the  Eagle  stable.  Access  to  the  stable 
was  had  for  the  most  part  by  the  passway  between  the  hotel  and 
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Exchange  block.  A  stable  door  and  several  windows  opened 
into  the  north  passway.  It  extended  beyond  the  granted  prem- 
ises some  fifty  leet,  and  into  this  extension  opened  other  stable 
doors  and  windows.  The  north  passway  was  used  by  Mrs. 
White  and  her  tenants.  It  afforded  the  only  access  to  two  doors 
in  the  rear  part  of  the  hotel  occasionally  used  as  a  means  of 
access  to  the  stable.  It  descended  from  the  street  until,  at  a 
point  twelve  feet  west  from  the  easterly  line  of  the  hotel  as  con- 
veyed, it  reached  a  level  twelve  feet  below  the  level  of  the  pass- 
way  on  the  east.  From  this  point  easterly  it^as  covered  with 
plank  and  concrete  on  a  level  with  the  east  passway.  In  other 
words,  the  north  passway  for  the  distance  of  twenty-four  feet 
from  its  easterly  end  (being  the  covered  part)  was  on  a  level 
twelve  feet  below  the  east  passway,  and  there  was  no  connection 
between  them  or  means  of  passage  from  one  to  the  other. 

In  1890,  the  defendants  built  a  stone  wall  eight  feet  high  across 
the  north  passway  at  a  point  twenty  feet  west  of  their  easterly 
line  (thirty-two  feet  west  of  th<  easterly  line  of  the  east  passway), 
extended  the  planking  and  /ftrocrete  to  the  top  of  the  wall,  and 
built  up  the  part  of  the  passway  immediately  west  of  the  wall 
with  earth,  thereby  making  the  passway  contmuous  around  the 
hotel,  and  also  making  that  part  of  the  stable  east  of  the  wall 
and  one  of  the  doors  in  the  rear  part  of  the  hotel  inaccessible 
from  the  north  passway.  The  wall  and  filling  in  of  earth  cov- 
ered three  windows  looking  into  the  passway,  and  constitute  the 
obstruction  complained  of.  In  May,  1891,  Mrs.  White  conveyed 
the  stable  to  the  other  plaintiffs. 

Leach  ^  Stevens^  for  the  plaintiffs.  The  question  involved  is 
the  construction  of  that  clause  in  the  deed  .conveying  a  passway 
on  the  north  of  the  premises  conveyed.  The  solution  is  to  be 
reached  by  ascertaining  the  intention  of  the  parties  and  espe- 
cially the  grantors.  Swain  v.  Saltmarsh,  54  N".  II.  9.  The  benefit 
to  one  party  or  injury  to  the  other  of  a  particular  construction 
may  be  of  decisive  weight  in  determining  whether  it  was  in- 
tended.    Gardner  v.  Webstei^  64  N.  H.  520. 

The  passway  for  which  the  plaintiffs  contend  had  been  in  actual 
use  for  that  purpose  for  years  unless  partially  and  temporarily 
obstructed,  as  the  defendants  claim,  by  ashes.  It  follows  the 
natural  surface  of  the  ground,  and  so  far  as  appears,  has  accom- 
modated the  occupants  of  the  property  conveyed,  as  well  as  the 
occupants  of  the  grantor's  other  property,  since  the  erection  of 
the  buildings.  To  make  it  accessible  requires  only  the  removal 
of  an  accumulation  of  ashes;  while  to  make  the  passway  the 
defendants  contend  for,  it  is  necessary  to  construct  the  easterly 
half  of  it  new,  where  never  used  before,  twelve  feet  in  the  air, 
with  a  plank  foundation  sure  to  result  in  speedy  decay  and  to  be 
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maintained  with  great  expense,  and  the  removal  of  the  carriage 
shed. 

The  passway  claimed  by  the  plaintifts  is  the  one  presumably 
always  used  in  connection  with  the  hotel,  and  in  use  so  far  as 
any  could  be  used  at  the  time  of  the  conveyance.  The  presump- 
tion is  strong  that  the  parties  intended  and  had  in  mind  a  pass- 
way  that  had  been  in  use,  rather  than  one  that  so  far  as  is  shown 
had  never  been  thought  of.  Deeds  are  to  be  construed  with 
reference  to  the  actual  rightful  state  of  the  property  at  the  time 
of  execution.  Bell  v.  Woodtoardj  46  K  H.  315 :  Mkhardson  v. 
Palmer,  38  N.  H.  212;  Dunklee  v.  Railroad,  24  N.H.  489. 

The  passway  claimed  by  the  plaintiffs  follows  the  natural  sur- 
face of  the  ground  and  is  a  natural  one,  while  that  for  which  the 
defendants  contend  is  in  the  air  and  artificial.  *  The  natural  lan- 
guage used  where  the  parties  intend  an  artificial  passway,  not 
then  in  existence,  would  give  the  idea  that  it  was  something  to 
be  made  or  built,  or  the  right  to  construct  such  a  passway,  rather 
than  the  grant  of  something  already  in  existence  or  that  had 
been  already  used  fof  that  purpose.  Passways  granted  may  well 
be  presumed  to  be  on  the  earth  rather  than  in  the  air,  and  of 
natural  rather  than  artificial  construction.  The  absence  of  any 
provision  in  the  deed  for  the  cost  of  construction  or  maintaining 
the  passway  is  an  argument  against  the  passway  the  defendants 
contend-  for.  Its  foundation  is  of  plank  which  must  speedily 
decay  and  be  attended  with  danger  of  breaking  through  unless 
carefully  looked  after. 

The  plaintiffs'  passway  accommodates  the  granted  premises  as 
then  constructed  for  all  purposes  required  so  far  as  appears  by 
the  case,  while  the  defendants*  passway  would  not  It  accom- 
modates the  easternmost  door  in  the  property  conveyed,  and  is 
on  the  same  level  with  it,  while  the  defendants'  obstructs  and 
makes  it  useless,  and,  if  the  filling  were  continued,  would  also 

Sartially  obstruct  the  other  door.  These  doors  were  outside 
oors,  and  were  taken  out  after  the  conveyance  when  the  hotel 
was  remodeled.  They  were  used  in  connection  with  the  pass- 
way  on  the  north  before  the  conveyance.  The  grantor  cannot 
be  presumed  to  have  intended  that  the  grantee  desired  a  passway 
that  would  partially,  if  not  wholly,  interfere  with  their  use.  No 
other  occasion  is  shown  for  a  passway  on  the  north  for  the  de- 
fendants' accommodation,  for  the  property  as  it  then  existed. 
The  plaintiffs  cannot  be  presumed  to  have  foreseen  what  changes 
the  defendants  would  desire  to  make,  and  there  is  no  evidence 
that  the  defendants  had  decided  on  any  changes  at  the  time  of 
the  conveyance. 

The  injury  to  the  plaintiffs'  remaining  property  and  inconven- 
ience to  tenants  make  it  improbable  that  they  intended  the  pass- 
way  contended  for  by  the  defendants.     It  would  make  the  large 
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stable  doors  east  of  the  wall  substantially  useless ;  it  covers  three 
windows  with  earth ;  it  shuts  out  all  air  and  light  from  the  small 
windows  in  the  stable  opening  on  this  passway  ;  it  renders  use- 
less the  remainder  of  the  passway,  or  substantially  so ;  it  closes 
this  avenue  for  escape  of  horses  in  case  of  fire ;  and,  in  fact,  ren- 
ders the  passway  of  no  use  to  the  grantor  except  to  drive  from 
Main  street  to  her  stable  on  the  same  level  with  the  other  pass- 
way,  which  affords  all  the  access  to  it  that  is  required.  The 
grant  of  these  passways  was  of  a  right  to  use  them  in  common 
with  the  grantor,  her  heirs  and  assigns.  The  passway  claimed 
by  the  defendants  deprives  the  plaintiffs  of  any  beneficial  use  of 
the  passway  to  reach  the  floor  of  the  stable  where  a  large  num- 
ber of  horses  are  kept,  and  of  all  use  except  what  is  amply  pro- 
vided for  by  the  passway  on  the  east  and  south  of  the  granted 
premises. 

The  fact  that  the  deed  conveys  the  passway  on  the  north  as  a 
separate  passway  from  the  one  on  the  south  and  east,  instead  of 
conveying  it  as  a  single  passway  around  the  premises,  favors  the 
plaintifls*  construction.  As  construed  by  the  defendants,  it 
makes  one  continuous  passway  around  the  premises.  As  de- 
scribed in  the  deed,  two  separate  passways  are  conveyed. 

The  omission  in  the  deed  of  any  phrase  or  expression  showing 
these  two  passways  were  to  connect,  favors  our  construction. 
Instead  of  such  an  expression,  the  passway  on  the  north  is 
extended  from  the  easterly  line  of  the  passway  bounding  the 
premises  on  the.  easterly  side  to  the  street  The  word  hue  as 
used  in  a  boundarv  of  land  must  be  construed  to  extend  above 
and  below  the  surface  of  the  earth.  It  is  the  place  where  adja- 
cent lands  belonging  to  different  owners  unite,  whether  above 
or  below  or  on  the  surface.  If  the  intention  had  been  to  have 
these  passways  connect,  the  parties  would  have  naturally  so 
stated,  instead  of  leaving  the  description  to  imply  separate  pass- 
ways. 

The  provision  that  the  passways  are  to  be  used  with  all  kinds 
of  teams  and  vehicles  and  on  foot,  applies  equally  to  either  con- 
struction. The  use  of  the  plural,  passways,  shows  they  were  in 
mind  as  separate  rather  than  continuous.  This  clause  is  to  be 
construed  in  connection  with  the  use  heretofore  made  of  them, 
and  for  the  grantor's  convenience  as  well  as  the  grantee's.  The 
passway  as  then  existing  on  the  north,  had  a  use  for  the  grantee 
and  grantor,  and  as  now  constructed  it  has  none  for  the  grantor, 
but  is  a  substantial  injury. 

Samuel  C.  Eastman^  for  the  defendants. 

Carpenter,  J.  If  the  plaintiffs  have  an  adequate  remedy  at 
law,  the  objection  is  not  taken  and  is  not  considered.     The  ques- 
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tion  whether  under  the  grant  the  defendants  have  a  right  to  a 
continuous  way  around  the  hotel,  is  a  question  depending  upon 
the  intention  of  the  parties,  to  be  found  upon  a  consideration  of 
the  language  of  the  deed  and  other  competent  evidence.  As 
tending  to  show  what  the  parties  meant  by  the  words  they  used, 
the  relative  situation  of  the  hotel  and  stable,  the  use  made  of 
them,  the  benefit  of  a  continuous  passway  to  the  defendants  and 
the  injury  caused  by  it  to  the  plaintiffs,  the  ease  or  difficulty  of 
making  the  connection  and  the  ability  or  inability  of  the  defen- 
dants to  make  a  beneficial  use  of  the  entire  property  granted 
without  the  connection,  may,  among  other  things,  be  considered. 
Gardner  v.  Webster,  64  N.  H.  520. 

The  grantee  of  a  defined  way  has  the  right  to  do  whatever  is 
necessary  to  make  it  passable  or  usable  for  the  purposes  named 
in  the  grant.  Senhouse  v.  Christian,  1  T.  R.  560,  570.  He  may 
bridge  or  fill  an  impassable  ditch  across  which  it  extends. 
Whether  the  ditch  must  be  bridged  or  filled  may  depend  upon 
the  relative  convenience  or  inconvenience  to  the  parties  of  one 
or  the  other  method.  Bean  v.  Coleman,  44  N.  H.  539;  Garland 
V.  Furber,  47  N.  H.  301.  If  at  the  date  of  the  deed  Mrs.  White's 
stable  or  other  building  had  extended  over  the  passway,  the  de- 
fendants would  have  had  the  right  to  remove  so  much  of  it  as 
was  necessary  to  make  the  way  passable  "  on  foot  and  with  all 
kinds  of  teams  and  vehicles."  In  this  respect  there  is  no  dis- 
tinction between  an  obstruction  caused  by  a  building  and  one 
caused  by  a  difference  of  level  or  other  obstacle. 

A  stranger  reading  the  deed  would  never  suspect  that  the 
ways  described  would  not  permit  a  continuous  and  uninterrupted 
passage  around  the  hotel.  He  could  learn  only  by  inspection  or 
other  extrinsic  information  that  the  level  of  the  east  way  was 
twelve  feet  above  that  of  the  north  way  at  the  point  of  their 
junction.  The  natural  meaning  of  the  language  of  the  deed  is 
inconsistent  with  the  existence  of  an  impassable  gulf  across  the 
way.  It  would  deceive  a  grantee  ignorant  of  the  lay  of  the  land, 
and  defraud  him  if  the  gulf  coula  not  be  bridged  or  otherwise 
made  passable.  The  parties  knew  the  situation.  If  their  inten- 
tion was  that  the  obstruction  should  be  permanent  and  irremov- 
able, they  naturally  would,  as  they  easily  might,  have  expressed 
such  intention.  It  cannot  reasonably  be  supposed  that  they 
would  select  words  apt  to  describe  a  continuous  and  uninter- 
rupted way  of  passage  around  the  hotel,  without  mention  of  or 
allusion  to  the  then  existing  impassable  barrier,  if  they  under- 
stood such  passage  was  to  be  forever  impossible. 

The  parties  might  have  limited  the  grant  of  the  north  passway 
by  the  easterly  line  of  the  premises  conveyed.  Had  they  done 
so,  the  present  question  would  not  arise.  It  would  be  certain 
that  they  did  not  intend  a  continuous  passway.     But  by  the  ex- 
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f)re88  terms  of  the  grant,  the  north  way  extends  to  the  easterly 
ine  (protracted  northerly)  of  the  east  way.  The  only  apparent 
purpose  of  this  extension  beyond  the  hotel  was  to  make  the  two 
passways  coterminous  and  continuous.  So  far  as  appears,  the 
defendants  can  make  no  beneficial  use  of  the  part  oi  the  north 
passway  about  twelve  feet  square,  expressly  granted  and  situated 
east  of  the  east  line  of  the  premises  conveyed,  unless  it  is  in  some 
manner  connected  with  and  made  passable  to  and  from  the  east 
passway.  Under  the  express  grant  of  this  part  of  the  way  the 
defendants  took  by  implication  whatever  rights  were  reasonably 
necessary  to  enable  them  to  enjoy  it  beneficially.  Leonard  v. 
Leonard^  7  Allen  277,  288.  The  law  conclusively  presumes  it  to 
be  the  intention  of  the  parties  that  the  grantee  shall  enjoy  bene- 
ficially the  subject  of  the  ffrant.  Upon  this  presumption  is 
founded  the  doctrine  that  "  the  grant  of  a  principal  thing  carries 
all  things  necessary  to  the   use   and   enjoyment  of  the  thing 

f ranted  which  the  grantor  had  power  to  convey.'*     Tourtellot  v. 
^helps,  4  Gray  370,  378. 

The  defendants  are  entitled  to  a  reasonably  convenient  con- 
nection of  the  passways,  to  be  made  in  such  a  manner  as  to  sub- 
ject the  plaintiffs  to  no  unnecessary  inconvenience.  In  respect 
to  the  method  of  making  the  connection,  the  question  is  similar 
to  that  which  arises  in  the  case  of  a  grant  of  an  undefined  way, 
as,  for  example,  the  right  to  pass  and  repass  across  the  grantor's 
&rm.  If  the  parties  cannot  agree,  equity  determines  the  location 
of  the  way.  Gardner  v.  Webster,  64  N.  H.  520,  522,  523.  In  the 
present  case  the  plaintiffs  do  not  claim  that  the  ways  can  be 
made  continuous  in  a  manner  less  injurious  or  more  satisfactory 
to  them  than  that  adopted  by  the  defendants. 

Bill  dismissed. 

All  concurred. 


Merrimack, } 
June.  1894.  S 

Richardson  v.  Baker. 

If  an  equity  of  redemption  be  sold  by  an  assignee  in  insolvency,  subject  to 
the  debtor's  homestead  right,  and  the  purchaser  pays  a  mortgage  in  which 
the  homestead  right  was  released,  the  insolvent  is  not  entitled  to  a  home- 
stead without  redeeming  from  the  mortgage,  although  the  purchaser's 
deed  from  the  mortgagee  stated  that  its  intention  was  to  discharge  the 
mortgage. 

Bill  in  Equity,  praying  for  the  set-off  of  a  homestead.    Facts 
agreed.    January  26,  1892,  the  plaintiff  owned  the  premises  in 
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which  he  claims  a  homestead,  subject  to  two  mortgages  to 
Hazelton,  in  which  he  released  his  homestead  right.  On  that 
day  he  made  an  assignment  in  insolvency.  June  15, 1893,  his 
assignee  sold  and  subsequently  conveyed  the  plaintiff's  equity 
of  redemption,  subject  to  his  hom'estead  right,  if  any,  to  the 
defendant,  who  on  the  same  day  took  and  nas  ever  since  held 
possession.  July  8,  1892,  Hazelton  took  possession  of  the  prem- 
ises under  a  writ  issued  in  foreclosure  proceedings,  and  retained 
the  exclusive  possession  until  June  15, 1893.  After  June  15 
and  before  July  8, 1893,  the  defendant  paid  the  amount  due  on 
the  mortgages  to  Hazelton,  who  thereupon  conveyed  his  inter- 
est in  the  premises  to  the  defendant  by  a  deed  containing  a 
clause  as  follows :  "  Said  land  is  the  same  previously  owned  and 
occupied  by  James  M.  Richardson  for  a  homestead,  and  the 
intention  of  this  conveyance  is  to  discharge  two  certain  mort- 
gages made  by  said  James  M.  Richardson  to  me,  the  said  Eleazor 
Baker  having  bought  the  equity  of  redemption  in  said  land 
at  a  sale  by  the  assignee  of  said  Richardson,  who  is  now  an 
insolvent  debtor.''  The  plaintiff  makes  no  offer  to  redeem.  The 
court  ruled  that  he  is  not  entitled  to  a  homestead  without  re- 
deeming from  the  mortgages,  and  the  plaintiff  excepted. 

Leach  ^  Stevens^  for  the  plaintiff.  The  plaintiff  should  pay 
no  portion  of  the  mortgages  to  acquire  his  homestead  because 
they  have  been  discharged.  The  deed  from  the  mortgagee  to 
the  defendant,  made  after  the  latter's  purchase  of  the  equity, 
distinctly  declares  that  "  the  intention  of  this  conveyance  is  to 
discharge  two  certain  mortgages,"  being  the  ones  in  question. 
The  language  is  clear  and  unambiguous.  The  defendant  ac- 
cepted the  deed  and  recorded  it,  and  makes  no  pretence  he  did 
not  understand  its  meaning.  Unless  the  court  shall  construe 
tlie  intention  of  the  parties  to  have  been  directly  opposite  from 
what  they  said  it  was  in  the  deed,  there  are  no  mortgages  in 
force  to  redeem. 

Equity  requires  that  the  mortgages  should  be  treated  as 
merged  in  the  equity  of  redemption,  if  not  discharged.  The 
defendant  knew  before  he  bid,  the  amount  of  the  mortgage  debt 
and  the  claim  for  homestead,  and  he  agreed  to  pay,  over  and 
above  these  claims,  the  substantial  sum  of  $275.  There  can  be 
no  reasonable  doubt  but  that  he  would  have  paid  at  least  $500 
if  the  sale  had  been  for  the  entire  interest  above  the  mortgages 
without  any  claim  for  homestead.  This  purchase  should  be 
construed  as  an  agreement  or  acknowledgment  on  his  part  that 
the  property  was  worth  a  substantial  sum  above  the  mortgages 
and  homestead,  l^either  can  there  be  doubt  that,  if  the  plain- 
tiff should  pay  the  mortgages,  the  defendant  would  at  sometime 
redeem  them,  and  hold  them  on  the  balance  of  the  premises 
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after  the  homestead  is  assigned,  as  suggested  in  Fellows  v.  DoWy 
58  N.  H.  21.  The  plaintiff  may  be  unable  to  raise  the  money 
to  redeem  them,  and  it  would  be  inequitable  to  require  him  to 
do  so  when  the  purpose  of  the  defendant  to  annoy  and  delay  is 
60  apparent  In  Fellows  v.  Dow  it  does  not  appear  whether  the 
equity  sold  for  a  substantial  sum  above  the  mortgage  or  not, 
and  it  does  appear  the  plaintiff  had  the  means  at  hand  to  secure 
his  homestead  without  inconvenience. 

K  equity  requires  the  plaintiff  to  pay  anything  on  the  mort- 
gages to  secure  his  homestead,  it  should  only  be  in  case  the  ap- 
praisers appointed  to  make  the  set-off  find  the  value  of  the 
equity  above  the  mortgage  to  be  less  than  $500 ;  and  then  only 
for  his  proportion  of  the  deficiency,  if  he  was  unwilling  to  accept 
a  homestead  of  a  value  equal  to  the  equity.  Norris  v.  Morrison, 
45  K  H.  490,  501.  If  the  appraisers  should  find  the  value  of 
the  equity  to  be  $400,  and  the  plaintiff  preferred  to  accept  a 
homestead  of  that  value  instead  of  contributing  to  the  mortgage, 
he  should  have  that  privilege. 

The  sale  by  the  assignee  should  be  construed  as  under  P.  S., 
e.  138,  ss.  9,  10,  as  if  made  by  a  sheriff,  and  the  defendant's  bid 
as  an  offer  to  pay  $275  and  the  mortgages,  and  allow  the  plain- 
tiff his  homestead,  or  pay  him  $500  with  which  to  secure  another. 
Hall  V.  Johnscm,  64  N.  fl.  481. 

The  plaintiff  ought  not  to  be  considered  in  fault  for  not  offer- 
ing to  redeem  mortgages,  when  the  defendant  had  given  him 
notice  by  the  record  of  said  deed  that  they  were  discharged,  and 
had  never  suggested  any  contrary  claim.  K  any  such  offer 
becomes  necessary,  the  plaintiff  will  ask  consent  to  amend  his 
petition.  / 

Almon  F.  Burbank  and  Harry  G.  Sargent^  for  the  defendant 

Carpenter,  J.  As  against  Hazelton  or  one  claiming  under 
him,  a  homestead  cannot  be  assigned  to  the  plaintiff  until  he  or 
some  one  in  his  behalf  has  satisfied  the  mortgage  debts.  Fellows 
V.  Dow,  58  N.  H.  21 ;  Pollard  v.  A'oyes,  60  N.  H.  184.  There  is 
no  evidence  tending  to  show  that  the  defendant  intended  his 
payment  of  the  mortgage  debts  should  enure  to  the  plaintiff's 
benefit  The  plaintiff  is  not  a  party  to  the  deed  or  to  the  trans- 
action which  it  completed.  The  language  of  the  deed  has  no 
relation  to  him  or  to  his  rights.  jOonstrued,  as  it  must  be,  in 
view  of  the  situation  of  the  parties  and  the  nature  of  the  trans- 
action, it  shows  a  purpose  to  discharge  the  mortgages  so  far,  and 
only  80  far,  as  they  were  an  incumbrance  on  the  defendant's 
title  to  the  land.  The  plaintiff  stands  in  no  better  position  than 
he  would  if  Hazelton  had  executed,  and  the  defendant  had  ac- 
cepted and  put  on  record,  a  formal  discharge  of  the  mortgages. 
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Heath  v.  V/est,  26  N.  H.  191 ;  Wilson  v.  KimbaU,  27  N.  H.  300; 
Siantons  v.  Thompson,  49  N.  H.  272;  Bell  v.  Woodward,  34  N.  H. 
90 ;  Hammond  v.  Barker,  61  N.  H.  63. 

Exception  overruled. 
Smith,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, 
June,  1894. 

State  (ex  rel.  Thomdike  ^  a.)  v.  Collins  ^  a. 

""68     46l 

71  5761        ^  petition  under  P.  S.,  c.  205,  8.  6,  may  be  amended  by  substituting  a  legal 
M^    46  voter  for  a  petitioner  who  is  not  a  legal  voter. 

Petition,  by  twenty-one  persons  alleged  to  be  legal  voters 
in  Concord,  for  the  abatement  of  a  liquor  nuisance  in  that  city. 
Two  of  the  petitioners  were  not  such  voters.  The  petition  was 
amended  by  substituting  two  voters  for  them,  subject  to  the  de- 
fendants' exception. 

William  H.  Sawyer  and  Burleigh  ^  Adams,  for  the  state. 

Albin  ^  Martin  and  Bingham  ^  Mitchell,  for  the  defendants. 

Chase,  J.  The  statute  required  the  petition  to  be  signed  by 
not  less  than  twenty  legal  voters  of  Concord.  P.  S.,  c.  205,  s.  5. 
It  purported  to  be  so  signed,  and  was  therefore  sufficient  upon 
its  face;  but  it  turned  out  that  only  nineteen  of  the  signers 
possessed  the  requisite  qualification.  Was  the  defect  amend- 
able ?  There  is  nothing  in  the  nature  of  this  action  {State  v. 
Saunders,  66  K  H.  39 ;  Rancour's  Petition,  66  N.  H.  172)  that  ex- 
cludes it  from  the  operation  of  the  general  rule,  authorizing  the 
court  to  allow  amendments  to  be  made  in  civil  actions  by  adding 
new  parties  or  substituting  new  ones  for  original  parties,  if  jus- 
tice requires  the  change  to  be  made.  P.  S.,  c.  222,  ss.  7,  8,  11 ; 
State  V.  Batcheller,  66  iN.  H.  145 ;  Annis  v.  Gleason,  56  N.  H.  16 ; 
Judge  of  Probate  v.  Jackson,  58  N.  H.  458 ;  Boudreau  v.  Eastman, 
59  K  H.  467;  Buckminster  v.  Wright,  59  N.  H.  153;  Hazen  v. 
Quimby,  61  N.  H.  76;  Willoughby  v.  Holdemess,  62  N.  H.  661; 
Fitch  V.  Nute,  62  N.  H.  700 ;  Owen  v.  Weston,  63  N.  H.  599,  603, 
604;  Smith  v.  Hadley,  Si  N.  H.  97.  The  requirement  that  there 
shall  be  twenty  petitioners  who  are  legal  voters  in  the  town 
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where  the  alleged  nuisance  exists  was  designed  to  prevent  frivo- 
lous and  vexatious  suits.  So  many  persons  of  mature  age,  hav- 
ing an  opportunity  to  learn  whether  a  nuisance  exists,  by  a 
residence  in  the  vicinity  for  six  months  at  least  (P.  8.,  c,  81, 
ss.  1,  8),  are  not  likely  to  join  in  a  petition  unless  there  is  reason- 
able cause  for  instituting  the  proceeding.  As  a  guaranty  of  the 
necessity  and  good  faith  of  the  suit,  the  petition  of  such  persons 
may  well  be  regarded  as  equivalent  to  an  information  filed  by 
the  solicitor  of  the  county.  P.  S.,  c.  205,  s.  5.  The  object  of 
the  requirement  is  not  defeated  by  substituting  a  qualified  per- 
son for  one  not  qualified.  The  substitute  will  not  become  a 
party  unless  he  approves  of  the  proceeding.  Moreover,  in  legal 
effect,  he  becomes  a  petitioner  from  the  beginning  of  the  action. 
Whitiier  v.  Vamej/,  10  K  H.  291,  302,  303. 

Whether  justice  required  that  the  amendment  should  be  made 
is  a  question  of  fact  that  is  not  reviewable  here.  Broadkurst  v. 
Morgan,  66  N.  H.  480. 

Exception  overruled. 
Wallace,  J.,  did  not  sit:  the  others  concurred. 


Merrimack,} 
June,  1894. ) 


State  v.   Spirituous  Liquors. 


A  warrant  to  search  for  and  seize  spirituous  liquors  for  the  purpose  of  for- 
feiting them  must  be  supported  by  a  complaint  charging  that  the  liquors 
were  kept  for  sale  in  violation  of  law. 

An  officer  who  makes  a  search  under  an  invalid  warrant  cannot  justify  under 
P.  S.,  c.  251,  8.  6,  or  c.  258,  ss.  1,2. 

Libel,  filed  March  18,  1894,  for  the  forfeiture  of  spirituous 
liquors.  Facts  agreed.  The  liquors  were  on  March  2,  1894, 
owned  and  unlawfully  kept  for  sale  in  the  building  and  place 
named  in  the  libel,  by  one  James  M.  Collins,  who  appears  as 
claimant.  On  that  day  a  deputy  sheriff  entered  and  searched 
the  premises,  and  seized  the  liquor  under  and  by  virtue  of  a 
complaint  and  search  warrant  which  charged  that  Collins  was  a 
common  seller  of  spirituous  liquor,  but  contained  no  allegation 
that  the  liquor  was  kept  for  sale  in  violation  of  law. 

WUUam  H.  Sawyer  and  Burleigh  ^  Adams,  for  the  state. 

Bingham  ^  Mitchell,  for  the  claimant. 
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Wallace,  J.  "Every  subject  hath  a  riffht  to  be  secure  from 
all  unreasonable  searches  and  seizures  of  his  person,  his  houses, 
his  papers,  and  all  his  possessions.  Therefore,  all  warrants  to 
search  suspected  places  or  arrest  a  person  for  examination  or 
trial,  in  prosecutions  for  criminal  matters,  are  contrary'  to  this 
right,  if  the  cause  or  foundation  of  them  be  not  previously  sup- 
ported by  oath  or  affirmation,  and  if  the  order,  in  a  warrant  to  a 
civil  officer,  to  make  search  in  suspected  places  or  to  arrest  one 
or  more  suspected  persons  or  to  seize  their  property,  be  not 
accompanied  with  a  special  designation  of  the  persons  or  object 
of  search,  arrest,  or  seizure ;  and  no  warrant  ought  to  be  issued 
but  in  cases  and  with  the  formalities  prescribed  by  law."  Bill 
of  Rights,  art  19.  This  is  a  simple  affirmation  of  the  common 
law.  It  requires  that  the  warrant  which  authorizes  a  search  for 
and  seizure  of  liquor,  for  the  purpose  of  forfeiting  it,  must  be 
founded  on  a  complaint  which  charges  that  the  liquor  is  kept  for 
sale  in  violation  of  law.  That  the  liquor  is  kept  for  sale  in  vio- 
lation of  law  is  the  only  ground  upon  which  it  can  be  forfeited. 
The  complaint  upon  which  the  search  warrant  was  founded  con- 
tained no  allegation  that  the  liquor  was  kept  for  sale  in  violation 
of  law.  The  omission  is  fatal  to  the  plaintiff's  case.  The  pro- 
cess of  search,  seizure,  and  forfeiture  is  subject  to  strict  constru> 
tion.  Any  one  seeking  to  enforce  a  forfeiture  must  show  a  rigid 
compliance  with  the  formalities  prescribed  by  law.  In  Hussey  v. 
Davis^  58  N.  H.  817,  the  court  say :  "  No  search  warrant  can  be 
lawfully  issued  but  in  cases  and  with  the  formalities  prescribed 
by  law.  .  .  .  The  common  law  of  search  warrants,  affirmed  in 
the  Bill  of  Rights,  is  of  extraordinary  strictness."  The  principle 
that  the  forfeiture  of  property  can  only  be  authorized  when  all 
the  formalities  of  the  law  are  complied  with  in  the  search,  seiz- 
ure, and  forfeiture  proceedings  is  generally  recognized  and  ad- 
hered to  in  the  other  states.  Com.  v.  Lottery  Tickets^  5  Cush. 
369 ;  Fisher  v.  McGirr,  1  Gray  1 ;  Guenther  v.  Day,  6  Grav  490 ; 
Com.  v.  Liquors,  97  Mass.  334 ;  McGlinchy  v.  Barrows,  41  Me.  74 ; 
State  V.  Roach,  74  Me.  562;  State  v.  Whalen,  85  Me.  469;  State  v. 
Therrien,  86  Me.  425.  These  views  render  it  unnecessary  to  con- 
sider other  objections  urged  against  the  validity  of  tne  com- 
plaints upon  which  the  search  warrant  was  founded. 

The  plaintiff's  counsel  claimed  that  even  if  the  search  and 
seizure  could  not  be  justified  under  the  search  warrant,  yet  the 
seizure  might  be  justified  by  the  officer  under  the  section  of  the 
statute  which  provides  that  "  An  officer  who  shall  find  any  im- 
plement, article,  or  thing,  made,  kept,  used,  or  designed  to  be 
used,  in  violation  of  law,  or  in  the  commission  of  an  offense,  in 
the  possession  of  or  belonging  to  a  person  arrested  or  liable  to  be 
arrested  for  such  offense  or  violation  of  law,  shall  bring  such  im- 
plement, article,  or  thing  before  the  justice  or  court  having  juris- 
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diction  of  the  offense,  who  shall  make  such  order  respecting  its 
custody  or  destruction  as  justice  may  require  "  (P.  S.,  c.  251,  s.  6); 
and  that  the  officer  being  empowered  to  take  the  property  in  this 
way,  the  plaintiff  might  proceed  to  have  it  forfeited  under  P.  S., 
c.  258,  ss.  1,  2.  These  sections  authorize  the  seizure  of  property 
kept  in  violation  of  law,  but  do  not  authorize  a  search.  The 
officer  made  the  search  and  seizure  under  and  by  virtue  of  a 
warrant,  was  not  proceeding  under  these  sections,  and  cannot 
justify  under  them.     Beed  v.  Adams^  2  Allen  413. 

Judgment  for  tht  claimant. 
All  concurred. 


Hillsborough,  > 
June,  1894.   > 

Heald  V,  Concord  &  Montreal  Railroad.  ^"aij 

70    H 

The  statement  by  counsel  in  his  argument  to  the  jury  of  a  material  fact  not  jo__m\ 
based  on  any  evidence  in  the  case  is  error.  "68    49 

A  reasonable  construction  is  given  to  the  language  of  counsel  used  in  argu-  ,  71  Giej 
ment  to  ascertain  its  eifect  upon  the  jury. 

Case,  for  personal  injuries.  Verdict  for  the  plaintiff'.  While 
the  plaintift  was  attempting  to  pass  over  a  railroad  crossing  in 
Manchester,  with  his  horse  and  wagon,  his  horse  became  fright- 
ened bv  the  lowering  of  the  bars  or  gates  which  were  used  by 
the  defendants  to  prevent  teams  from  crossing  the  tracks,  when 
locomotives  were  passing  over  them.  Being  unable  to  manage 
his  horse,  he  was  thrown  upon  the  ground  and  injured.  The 
tracks  at  this  point  were  used  to  a  large  extent  for  the  purpose 
of  shifting  cars.  In  his  closing  argument  to  the  jury  plaintiff's 
counsel  said  :  "  You  have  some  idea  of  the  regular  trains  that 
are  passing  through  the  day ;  you  must  have  in  mind  that  there 
is  business  carried  on  there  that,  I  submit,  never  ought  to  be 
carried  on  or  endured  in  any  community,  and  it  is  that  use  of 
that  crossing  as  a  public  highway  for  shifting  purposes.  ...  I 
say  to  you  that  the  man  who  would  start  one  of  those  bars  when 
a  team  was  on  the  track  as  Roby  did,  bv  his  own  admission,  — 
the  corporation  that  would  tolerate  for  all  this  time  such  practice 
as  that,  deserves  your  admonition  in  some  form  or  other.  I  say 
it  is  one  of  those  palpable,  manifest,  wicked  performances  that  I 
should  not  suppose  intelligent  men  would  tolerate  at  all."  To 
these  remarks  the  defendants  excepted. 

VOL.  Lxvin.    6 
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Bumham,  Broion  ^  Warren^  for  the  plaintift! 

Franks.  Slreeter  and  Joseph  W.  Fellows,  for  the  defendants.- 

Per  Curiam*  The  plaintiff's  counsel  stated  in  effect  that  the 
defendants  had  tolerated  a  dangerous  practice  of  lowering  the 
gates  at  the  crossing  "  for  all  this  time,"  meaning  apparently  for 
a  long  time.  The  jury  were  told,  not  merely  that  this  dangerous 
act  occurred  at  the  time  of  the  accident,  of  which  there  was  com- 
petent evidence,  but  that  such  acts  were  of  frequent  occurrence 
when  teams  were  upon  the  crossing,  of  which  there  was  no 
competent  evidence.  The  statement  was  testimony  given  by 
counsel, —  an  unsworn  witness,  not  subject  to  the  test  of  cross- 
examination.  It  was  testimony  upon  a  material  point,  the  nat- 
ural effect  of  which  "was  prejudicial  to  the  defendants.  In  the 
absence  of  a  finding  that  it  did  not  have  that  effect,  the  necessary 
conclusion  is  that  the  trial  was  not  a  fair  one,  and  that  the  error 
can  only  be  corrected  by  a  new  trial.  Bullard  v.  Railroad,  64 
K  H.  27 ;  Jordan  v.  Wallace,  67  K  H.  175 ;  Noble  v.  Portsmouth, 
67  N.  H.  183. 

The  claim  of  the  plaintiff  that  in  the  statement  objected  to, 
counsel  referred  to  the  shifting  of  cars  over  the  crossing  and  not 
to  the  lowering  of  the  gates,  is  not  sustained  by  a  reasonable 
construction  of  the  language  used.  It  occurs  in  the  part  of  the 
argument  relating  to  the  method  of  operating  the  gates  at  the 
time  of  the  accident,  and  no  reason  is  suggested  why  the  jury 
should  have  understood  that  it  referred  to  another  subject  previ- 
ously discussed.  If  such  was  the  intention  of  counsel,  he  failed 
to  convey  the  idea  to  the  jury. 

Verdict  set  aside. 

Smith,  Chase,  and  Wallace,  JJ.,  did  not  sit:  the  others  con- 
curred. 


*  See  foot-note  on  paj?e  22. 
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Hillsborough,  ) 
June,  1894.    I 

Insurance  Commissioner  i\  People's  Fire  Insurance  Co. 

Under  a  prevision  in  a  policy  of  insurance  that  it  may  be  terminated  at  the 
request  of  the  insured,  previous  notice  of  his  intention  to  surrender  it  to 
the  company  for  cancellation  is  unnecessary. 

The  amount  of  a  policy-holder's  claim  under  a  policy  providing  that,  if  it  is 
cancelled  by  the  company,  he  shall  be  entitled  to  a  pro  rata  part  of  the 
premium,  and,  if  cancelled  by  him,  to  the  customary  short  rates,  is  not 
affected  by  the  fact  that  a  receiver  of  the  company  was  appointed  before 
the  cancellation. 

The  appointment  of  a  receiver  of  an  insurance  company  does  not  terminate 
outstanding  policies,  which  provide  that  they  may  be  terminated  by  the 
company  on  notice  and  repayment  of  a  portion  of  the  premium;  and 
losses  occurring  after  his  appointment  are  provable  claims. 

The  amount  of  the  claim  of  an  insurance  agent  against  a  company  in  the 
hands  of  a  receiver,  on  account  of  policies  surrendered  and  held  by  him, 
is  not  affected  by  the  appointment  of  the  receiver. 

The  insolvency  of  an  insurance  company  and  the  appointment  of  a  receiver, 
with  knowledge  thereof  on  the  part  of  the  insured,  do  not  amount  to  the 
exercise  of  the  company's  right,  under  the  contract,  to  terminate  the  policy 
upon  giving  reasonable  notice. 

Petition,  for  winding  up  the  defendants'  affairs.  There  was 
a  decree  appointing  a  receiver  and  authorizing  him  to  settle  up 
the  business  of  the  company.  A  commissioner  was  also  ap- 
pointed to  pass  upon  the  claims  presented.  Various  questions 
of  law  having  arisen  upon  the  hearings  before  the  commissioner, 
he  asks  the  advice  of  the  court. 

There  were  outstanding  at  the  time  the  receiver  was  ap- 
pointed, a  large  number  of  policies  which  covered  the  liability 
of  loss  by  fire  for -various  lengths  of  time.  By  the  terms  of  the 
insurance  contract,  a  policy  might  be  terminated  by  the  insured 
at  his  request,  in  which  ease  the  company  agreed  to  refund  to 
him  the  unearned  premium  computed  at  the  customary  short 
rates;  or  the  company  might  terminate  the  policy  on  giving 
reasonable  notice,  and  paying  to  the  holder  a  pro  rata  amount  of 
the  premium  for  the  unexpired  term  of  the  policy.  The  com- 
pany was  financially  embarrassed  for  two  or  three  months  before 
the  appointment  of  the  receiver,  and  during  this  time  many 
policies  were  written.  After  the  appointment  of  the  receiver, 
agents  of  the  company  caused  many  policies  to  be  collected  from 
the  insured  and  the  risks  to  be  covered  in  other  companies ;  but 
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they  did  not  at  once  return  the  cancelled  policies  to  the  receiver^ 
but  sent  them  in  together  at  a  later  date.  In  some  cases  the 
agents  paid  to  the  insured  the  return  premium  pro  rata,  and  took 
an  assignment  to  themselves  of  the  claim.  It  was  a  custom  of 
the  company  in  its  settlements  with  agents  to  allow  them  the 
full  premium  on  policies  returned,  if  the  insured  refused  to  pay 
for  them,  and  if  they  had  been  in  force  for  three  or  four  months 
and  had  been  paid  for  in  previous  accounts.  This  was  done  as 
a  matter  of  expediency,  and  not  as  a  matter  of  right.  The  fol- 
lowing questions  were  submitted : 

1.  bhall  policies  be  treated  as  cancelled  when  received  for 
that  purpose  by  the  agent,  or  when  received  by  the  company  or 
the  receiver  ? 

2.  Shall  policies  cancelled  after  the  appointment  of  the  re- 
ceiver be  cancelled  pro  rata  or  at  short  rates  ? 

3.  Shall  policies  be  treated  as  cancelled  at  the  date  of  the 
appointment  of  the  receiver,  so  that  claims  for  return  pre- 
miums only  can  be  presented  thereafter  and  from  that  date  ? 

4.  Shall  losses  since  the  appointment  of  the  receiver  be 
allowed  as  claims  ? 

5.  Shall  full  premium  less  commission  be  allowed  on  policies 
in  the  hands  of  agents  written  before  the  appointment  of  the 
receiver,  but  not  paid  for,  or  shall  a  deduction  be  made  for  the 
time  the  policies  were  in  force ;  and  if  the  latter,  shall  the  de- 
duction be  computed  ])ro  rata  or  at  short  rates  ? 

6.  Shall  policies  surrendered  by  the  insured  before  the  ap- 
pointment of  the  receiver  in  consequence  of  reports  of  the  prob- 
able insolvency  of  the  company,  be  cancelled  pro  rata  or  at  short 
rates  ? 

JEdivin  G.  Eastman,  attorney-general,  for  the  plaintiff. 

Nathan  P.  Hunt,  receiver,  pro  se. 

David  Cross,  Elijah  M.  Topliff^  and  Thomas  0.  Knowlton,  for  the 
defendants. 

Oliver  E.  Branch,  James  F.  Briggs^  and  Drury  ^  PeasUey  for  cer- 
tain policy-holders. 

P^-  Curiam*  1.  The  insurance  contract  entered  into  by  the 
company  and  each  of  its  policy-holders  provides  that  it  may  be 
terminated  at  the  request  of  the  insured.  It  does  not  require 
the  insured  to  give  tne  company  a  previous  notice  of  his  elec- 
tion to  have  the  policy  terminated.     The  right  to  a  cancellatioa 


*  See  fool-note  on  page  22. 
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opoD  request,  and  without  limitation,  is  a  material  part  of  the 
contract  The  insured  might  desire  to  obtain  other  insurance 
at  once  and  miffht  be  prevented  ifrom  protecting  himself  in  this 
way,  if  he  could  not  terminate  his  contract  with  this  company 
without  giving  a  previous  notice  of  his  intention  to  do  so.  In 
the  absence  of  any  stipulation  in  the  contract  requiring  such 
notice  to  be  given,  the  reasonable  construction  of  the  insured's 
contractual  ri^ht  to  terminate  the  policy  ts,  that  he  may  do  so 
by  delivering  it  to  an  agent  of  the  company  with  a  request  that 
it  be  cancelled,  or  with  notice  that  he  surrenders  it  for  cancella- 
tion, or  with  any  direct  manifestation  of  his  purpose  to  termi- 
nate it  at  that  time.  By  such  action  the  policy  is  terminated. 
drawn  Point  Iron  Co.  v.  ^tna  Ins.  Co.,  127  N.  Y.  608,  614-616. 
The  appointment  of  the  receiver  did  not  change  the  right  of 
policy-holders  to  terminate  their  contracts  or  make  the  manner 
of  its  exercise  more  difficult.  Having  the  right  under  their 
policies  to  surrender  them  for  cancellation  before  the  decree 
appointing  the  receiver,  they  retained  it  afterward.  The  de- 
cree did  not  amount  to  a  repudiation  of  the  legal  contracts  made 
by  the  corporation.  Hyde  v.  Lynde^  4  N.  Y.  387,  392;  High 
Rec,  8.  204. 

2.  The  question  whether  the  amount  to  be  repaid  by  the 
company  on  the  cancellation  of  a  policy  is  to  be  pro  rata  or 
"  short  rates ''  is  determined  by  the  contract,  as  it  would  have 
been  if  receivership  proceedings  had  not  been  begun.  Those 
proceedings  introduced  no  new  element  into  the  contract,  and 
did  not  deprive  a  policy-holder  of  his  right  to  be  repaid  a  pro 
rata  part  oi  the  premium  when  his  policy  was  cancelled  by  the 
company,  or  to  an  amount  determined  on  the  basis  of  "  short 
rates  "  when  he  surrendered  his  policy  for  cancellation. 

3.  As  the  insurance  contracts  were  not  terminated  by  the  ap- 
pointment of  the  receiver,  losses  happening  after  his  appoint- 
ment are  provable  claims  against  the  estate.  Whatever  may  be 
the  relation  of  policy-holders  to  one  another  in  a  mutual  insur- 
ance company  {Commonwealth  v.  Mass.  Ins.  Co.^  119  Mass.  45, 
51),  in  a  stock  company  they  are  not  partners.  With  reference 
to  the  company,  they  are  its  creditors  for  the  amount  of  the 
return  premiums  that  may  be  due  or  for  the  losses  that  may 
have  accrued  under  their  policies.  People  v.  Security  Life  Ins. 
Co.,  78  K  Y.  114,  122,  129.  The  objection  that  in  this  view  of 
the  rights  of  the  policy-holders  no  distribution  of  the  assets  can 
be  made  until  all  existing  policies  have  expired,  does  not  seem 
to  be  important,  since  the  receiver,  representing  the  company, 
may  terminate  all  policies  upon  notice,  as  provided  in  the 
contract. 

4.  The  rights  of  agents  of  the  company  to  compensation  are 
to  be  determined  according  to  the  contracts,  express  or  implied, 
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under  which  they  were  employed.  The  course  of  business 
adopted  by  the  company  in  its  dealings  with  the  agents  may  be 
competent  evidence  upon  that  question.  The  mere  fact  that  the 
company,  as  a  matter  of  expediency,  has  been  accustomed  under 
some  circumstances  to  allow  them  the  full  premiums  on  policies 
returned,  which  had  been  paid  for  in  previous  accounts,  does 
not  enable  the  court  to  find  as  a  matter  of  law  that  all  the 
agents  were,  or  were"  not,  to  be  credited  with  the  premiums  they 
voluntarily  advanced.  The  question  presented  is  one  of  fact^ 
which  evidently  may  be  determined  differently  in  different  cases 
according  to  their  varying  circumstances. 

5.  The  motive  that  has  induced  policy-holders  to  terminate 
their  contracts  is  immaterial.  The  substance  of  the  policies  on 
this  point,  as  stated  in  the  case,  is  that  the  company  could  ter^ 
minate  the  contracts  "  on  giving  reasonable  notice  and  paying 
a  pro  rata  amount,"  and  that  the  insured  could  terminate  them 
by  request  The  insolvency  of  the  company,  or  a  fear  of  its 
insolvency,  or  the  appointment  of  a  receiver,  might  be  a  reason 
which  the  insured  would  consider  sufficient  to  act  upon  in  ex- 
ercising their  right  of  terminating  the  contracts.  But  they 
could  terminate  them  without  any  reason.  The  insolvency  or 
financial  embarrassment  of  the  company,  operating  as  a  moral 
compulsion  upon  the  insured  and  forcing  them  to  surrender 
their  policies  for  the  protection  of  their  interests,  would  not 
alter  the  fact  that  the  contracts  were  terminated  by  them  and 
not  by  the  company. 

Case  discharged^ 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


HUlsborough, 
Jane,  1894. 

fy   ^  Attorney-General  {ex  rel,  Gregg)  v.  Sands. 

eo    618 

^  2^1         The  finding  of  facts  by  the  city  councils  in  convention  upon  a  contest  relat- 
ing to  the  election  of  mayor  is  final,  and  the  question  cannot  be  retried  oi> 
7i   158|  an  information  in  the  nature  of  a  quo  warranto, 

64 


Information,  in  the  nature  of  a  quo  warranto^  filed  by  the 
attorney-general,  alleging  the  relator's  election  to  the  office  of 
mayor  of  Nashua  and  the  defendant's  usurpation  of  the  office. 
The  question,  which  of  the  candidates  received  a  plurality  of 
votes,  was  contested,  and  the  city  councils  in  convention  heard 
the  parties  and  determined  it  in  favor  of  the  defendant.     The 
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relator  claimed  that  certain  ballots  counted  by  the  convention 
for  the  defendant  were  not  properly  marked  as  votes  for  him, 
and  that,  if  they  were  rejected,  the  relator  was  elected. 

John  M.  Mitchelly  for  the  relator. 

Drank  N,  Parsons^  Edward  H,  Wason^  and  Charles  J.  Hambktt, 
for  the  defendant. 

• 

Per  Curiam*  It  is  provided  in  P.  8.,  c.  47,  s.  2,  that,  "The 
city  councils  shall  meet  in  convention  on  the  day  appointed  by 
law  or  ordinance  for  that  purpose,  and  the  city  clerk,  having 
entered  upon  the  record  the  number  of  votes  given  in  each  ward 
for  every  person  voted  for  as  mayor,  shall  lay  before  the  conven- 
tion the  returns  of  such  votes,  and  the  convention  shall  examine 
the  same  and  declare  the  person  who  has  the  largest  number  of 
votes  to  be  elected  mayor  and  cause  him  to  be  notified  of  his 
election."  Section  3  provides  that,  "In  case  the  election  ot* 
mayor  is  contested,  the  city  councils  in  convention  shall  have 
power  to  send  for  persons  and  papers,  may  inquire  into  the  cor- 
rectness of  the  returns,  and  shall  hear  and  receive  evidence  as  to 
any  fraud  or  misconduct  in  relation  to  the  election  ;  and  for  that 
purpose  may  adiourn  from  time  to  time,  not  later  than  the  time 
appointed  for  tne  convention  of  the  new  city  councils."  The 
question  presented  is  whether  the  decision  of  the  city  councils 
of  Nashua  that  the  defendant  was  elected  mayor  is  conclusive,  or 
whether  it  may  be  again  litigated  in  this  proceeding. 

"As  the  election  officers  perform  for  the  most  part  ministerial 
functions  only,  their  returns  .  .  .  are  not  conclusive,  .  .  .  but 
the  final  decision  must  rest  with  the  courts.  This  is  the  general 
rule,  and  the  exceptions  are  of  those  cases  .  .  .  where  a  special 
statutory  board  is  established  with  powers  of  final  decision." 
Cool.  Con.  Lim.  735.  "When  the  statute  creates  a  special  tri- 
bunal and  prescribes  special  proceedings  for  the  trial  of  contested 
election  cases,  and  the  tribunal  to  which  the  jurisdiction  is  given 
is  vested  with  full  powers  to  adjudicate  all  questions  involved  in 
such  cases,  the  courts  will  not  take  jurisdiction  by  quo  v)arranio 
at  common  law."     Paine  Elections,  s.  860.     This  is  a  mere  ap- 

f plication  to  election  cases  of  the  general  rule  that  "when  the 
egialature  intend  a  court's  decision  of  questions  of  fact  shall  be 
revisable  by  another  tribunal  on  a  new  trial  of  the  whole  case, 
whether  there  is  error  of  law  or  not,  an  appeal  is  ordinarily  pro- 
vided." Boody  V.  Watson,  64  N.  H.  162,  186.  When  no  appeal 
is  provided  from  the  decision  of  the  constituted  tribunal  on  ques- 
tions of  fact  properly  before  it,  the  inference  is  that  the  legisla- 
ture intended  that  the  decision   should  be  final.     In  Gregg  v. 

*  See  foot-note  on  page  22. 
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Goodrich^  67  N.  H.  543,  it  was  settled  that  the  city  councils  in 
convention  are  not  only  a  board  of  canvassers  of  the  election 
returns  for  mayor,  but  also  a  tribunal  empowered  to  try  and 
decide  all  questions  of  law  and  fact  involved  in  his  election. 
Being  judges  of  the  election,  with  all  the  power  that  this  court 
has  in  a  quo  loarranto  proceeding  to  hear  and  weigh  evidence  and 
decide  questions  of  fact,  they  come  within  the  general  rule  above 
mentioned.  Doughty  v.  Little^  61  N.  H.  365.  If  there  are  excep- 
tions to  this  general  rule,  the  present  case  is  not  one.  On  the 
subject  of  an  exception  the  statute  is  silent,  and  there  is  no  evi- 
dence from  which  it  could  be  inferred  that  an  exception  was 
intended  by  the  legislature  in  cases  of  this  character.  There  is 
no  more  evidence  of  a  legislative  purpose  that  the  convention's 
findings  of  fact  may  be  retried  in  this  court,  than  that  the  find- 
ings of  fact  by  fence-viewers  may  be  reviewed  in  the  same  way. 
P.  S.,  c.  143,  s.  19. 

The  fact,  that  the  statute  giving  the  convention  power  to  adju- 
dicate upon  the  subject  of  the  election  of  a  mayor  contains  no 
express  language  making  their  decision  final  and  exclusive,  does 
not  amount  to  a  demonstration  that  the  legislature  intended  that 
the  case  might  be  retried  in  this  court  on  a  proceeding  like  the 
present  one.  It  is  evidence  having  some  bearing  upon  the  ques- 
tion of  legislative  intent,  and  in  the  absence  of  other  evidence  it 
might  be  conclusive.  But  it  does  not  exclude  all  other  evidence 
of  the  force  and  effect  of  statutory  language. 

Article  21,  Part  2,  of  the  constitution  provides  that  **  the  house 
of  representatives  shall  be  judge  of  the  returns,  elections,  and 
qualitications  of  its  members."  Article  34  provides  that  "the 
senate  shall  be  final  judges  of  the  elections,  returns,  and  qualifi- 
cations of  their  own  members."  No  one  would  claim  that  the 
use  of  the  word  "  final "  in  the  last  article  renders  the  determin- 
ation of  the  title  of  one  of  its  members  by  the  senate  more  bind- 
ing than  a  similar  finding  by  the  house  in  regard  to  the  title  of 
one  of  its  members.  The  result  in  either  case  is  a  final  adjudi- 
cation of  the  facts; 

"Each  branch  [of  the  city  councils]  shall  be  the  final  judge  of 
the  election  and  qualification  of  its  members,  and  if  any  election 
is  contested  shall  have  the  same  powers  to  ascertain  the  facts  as 
the  city  convention  have  in  regard  to  the  election  of  mayor." 
P.  S.,  c.  48,  s,  11.  If  the  word  final  had  been  omitted,  it  would 
have  been  difficult  to  distinguish  between  the  power  of  each 
branch  of  a  city  government  under  this  section  and  the  power  of 
the  house  under  Art.  21.  There  are  authorities  that  maintain 
such  a  distinction  (People  v.  Hall,  80  K  Y.  117, 120-123;  Com- 
monivealih  v.  Allen,  70  Pa.  St.  465),  but  they  are  based  on  a  rule 
of  construction,  and  not  on  the  intention  of  the  legislature  found 
as  a  fact  from  competent  evidence.     The  rule  they  are  based 
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upon  is,  that  unless  the  law  conferring  power  to  try  election 
cases  on  a  special  tribunal  provides  expressly  or  by  necessary 
implication  that  its  action  shall  be  final,  the  jurisdiction  of  the 
higher  courts  remains,  and  that  of  the  special  tribunal  is  concur- 
rent, temporary,  and  subordinate.  1  Dill.  Mun.  Cor.,  s,  202,  By 
applying  this  rule  to  statutes  with  much  strictness,  and  applying 
it  to  the  constitution  with  much  liberality,  the  phrase,  "shall  be 
judge  of  elections,"  is  made  to  have  a  meaning  in  the  constitu- 
tion it  does  not  have  in  the  statutes.  This  method  of  construc- 
tion cannot  be  followed  where  the  intent  of  the  law-maker  is 
found  by  the  just  weight  of  competent  evidence,  and  not  by  arbi- 
trary rules  of  judicial  origin.  When  the  legislature  enacts  that 
«ach  branch  of  a  city  government  shall  be  the  judge  of  the  elec- 
tions of  its  members,  the  inference  is  that  they  copied  the  lan- 
guage from  the  constitution,  understanding  that  it  would  mean 
m  the  statute  what  it  means- in  the  constitution,  and  intending 
that  municipal  legislative  bodies,  created,  organized,  and  work- 
ing on  the  model  of  the  state  legislature,  shall  have  the  same 
powers  as  judges  of  the  elections  of  their  members.  It  is  also 
probable  that,  for  reasons  of  public  convenience  in  the  transac- 
tion of  the  afiairs  of  cities,  the  legislative  intention  was  to  estab- 
lish a  special  tribunal  for  the  determination  of  such  cases,  which 
would  act  expeditiously,  and  without  the  delays  ordinarily  inci- 
dent to  judicial  procedure.  Peabody  v.  School  Committee,  115 
Mass.  383,  386.  If  its  decisions  were  open  to  review  in  the 
supreme  court,  the  inconvenience  sought  to  be  avoided  would  be 
increased,  and  the  legislative  purpose  would  be  defeated  by  a 
rule  of  construction.  Perhaps  the  strongest  argument  against 
this  view  is  found  in  the  opinion  of  the  court  in  People  v.  MaU^ 
mpra.  Doubtless  the  reasoning  of  that  opinion  is  competent 
evidence  on  the  question  of  construction;  but  it  does  not  coun- 
terbalance the  reasons  suggested  for  an  opposite  result. 

The  statute  making  each  branch  of  the  city  councils  the  final 
judge  of  the  election  of  its  members  proceeds  in  the  same  sen- 
tence to  confer  and  describe  the  powers  to  be  employed  in  the 
exercise  of  the  general  power  of  trying  election  contests.  "If 
any  election  is  contested "  each  branch  "  shall  have  the  same 
powers  to  ascertain  the  facts  as  the  city  conve::tion  have  in 
regard  to  the  election  of  mayor."  The  convention  finds  and 
acts  upon  the  facts,  not  merely  as  a  returning  board  or  board  of 
canvassers,  but  also  in  a  judicial  capacity.  Gregg  v.  Goodrich^ 
mpra.  By  a  rigorous  application  of  the  rule  of  construction 
applied  in  some  jurisdictions,  it  could  be  held  that  the  jurisdic- 
tion of  the  court  on  quo  warranto  is  not  excluded  in  express  terms 
or  by  necessary  implication.  But  what  is  necessary  implication  ? 
It  seems  to  have  l3een  understood  to  be  an  implication  that  is 
absolutely  necessary  and  unavoidable.     But  we  are  aware  of  no 
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ground  by  which  a  stringent  rule  of  that  kind  can  override  the 
fact  of  legislative  intent  proved  by  competent  evidence.  The 
reference  made  by  the  legislature  to  the  power  of  ascertaining 
the  facts,  vested  in  the  convention  in  regard  to  the  election  of 
mayor,  is  evidence  tending  to  show  that  the  legislature  under- 
stood the  convention  was  judge  of  the  election  of  mayor,  to  the 
same  intents  and  purposes  as  each  branch  of  the  councils  is  judge 
of  the  elections  of  its  members. 

The  conflicting  authorities  upon  this  subject  in  other  jurisdic- 
tions (People  V.  Hall,  80  K  Y.  117;  Stale  v.  Kempf,  69  Wis.  470, 
475 ;  State  v.  Turner,  44  Mo.  425 ;  Commomoealth  v.  Allen^  70  Pa. 
St.  465 ;  Echols  v.  State,  56  Ala.  131 ;  Carran  v.  Clayton^  86  Me. 
42 ;  Commonwealth  v.  Leech,  44  Pa.  St.  332 ;  Lamb  v.  Lynd^  44 
Pa.  St.  336 ;  State  v.  Marlow,  15  Ohio  St.  114 ;  State  v.  Common 
Council,  33  N.  J.  Law  111,  114;  Kendell  v.  Camden,  47  N.  J.  Law 
64 ;  Peabody  v.  School  Committee,  115  Mass.  383 ;  People  v.  Meiz- 
ker,  ^7  Cal.  524)  do  not  furnish  sufficient  reasons  to  justify  the 
introduction  into  the  settled  doctrine  of  this  state  relating  to 
statutory  construction  of  an  exception  in  election  cases.  There 
is  no  reason  why  a  contested  election  should  not  be  governed  by 
the  rule  applicable  to  a  contested  fence,  so  far  as  it  relates  to  the 
conclusiveness  of  the  facts  found  by  the  special  tribunal  author- 
ized to  try  and  decide  the  case. 

This  proceeding  is  an  information  in  the  nature  of  a  quo  war- 
raniOy  which  is  the  form  of  action  appropriate  for  the  trial  of  a 
disputed  title  to  office.  It  is  not  the  proper  form  of  action  for 
the  exercise  of  the  superintending  jurisdiction  for  the  correction 
of  errors  of  law.  Whether  other  persons  should  be  made  parties 
in  an  action  for  the  correction  of  such  errors,  it  is  not  necessary 
to  inquire.  As  this  proceeding  cannot  be  maintained  for  that 
purpose,  the  question  is  whether  the  defect  in  the  form'  of  action 
can  be  cured  by  an  amendment,  and  whether  such  an  amend- 
ment should  be  allowed.  Amendments  in  the  form  of  actions 
are  ordinarily  allowed  only  when  justice  requires  such  pro- 
cedure. Redding  v.  Dodye,  59  N.  H.  98  ;  Edes  v.  Herrick,  61 N.  H. 
60,  61 ;  Hardy  v.  Nye,  63  N.  H.  612.  The  facts  in  this  case  show 
that  the  equitable  merits  are  with  the  defendant.  The  number 
of  votes  intended  for  him  is  greater  than  the  number  intended 
for  the  relator.  The  ground  upon  which  the  latter  seeks  to  oust 
the  former  is,  that  the  construction  of  the  Australian  ballot  law 
for  which  he  contends  would  result  in  his  election,  by  the  rejec- 
tion of  more  of  the  votes  intended  for  the  defendant  than  of 
those  intended  for  him.  However  this  may  be,  justice  does  not 
require  the  allowance  of  an  amendment  for  the  purpose  of  rais- 
ing the  question  whether  the  will  of  the  people  can  be  defeated* 

Information  dismissed. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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A  repeal  of  the  statute  providing'  for  the  addition  of  fifty  per  cent  to  the 
actual  damages  caused  by  the  erection  and  maintenance  of  dams  would 
not  affect  pending  suits. 

One  who  erects  and  maintains  a  dam  pursuant  to  a  iegislative  grant  of  au- 
thority cannot  question  the  constitutionality  of  a  statutory  provision  for  the 
assessment  of  damages  caused  thereby. 

A  landowner  injured  by  the  maintenance  of  a  dam  is  not  entitled  to  a  new 
trial  of  a  suit  for  determining  his  damages,  because  defendants^  counsel 
stated  to  the  jury  that  *'the  law  gives  full  damages,  full  and  iiinning 
over,  adequate  and  more  than  adequate,  for  the  injuries  inflicted. ^^ 

Petitions,  by  both  parties,  filed  in  1891  and  1892,  for  the 
assessment  of  damages  under  the  flowaffe  act  (P.  S.,  c,  142^ 
ss.  12-19).     Trial  by  jury  and  verdict  for  the  plaintiif. 

The  plaintiif  moved  that  fifty  per  cent  be  added  to  the  amount 
of  the  verdict.  The  defendants  objected  on  the  ground  that  the 
provision  of  the  statute  requiring  the  addition  is  (1)  unconstitu- 
tional, and  (2)  has  been  repealed. 

In  his  opening  statement  counsel  for  the  defendants  said: 
''  The  law  not  only  gives  compensation, —  it  gives  more.''  Ta 
this  the  plaintiff  objected.  The  court  ruled  that  the  statement 
was  improper,  and  told  the  jury  they  could  give  only  fair  com- 
pensation. Thereupon  the  defendants'  counsel  proceeded  aa 
follows :  "  I  am  sorry  that  I  cannot  state  the  whole  law  under 
the  objection  of  my  brother  and  the  ruling  of  the  court.  I 
don't  Know  how  you  can  be  made  familiar  with  it  unless  yon 
are  familiar  with  the  statute  law  of  the  state.  The  law  gives 
ftill  damages,  full  and  running  over,  adequate  and  more  than 
adequate,  for  the  injuries  inflicted."     The  plaintiff  excepted. 

Bnmhaniy  Brown  ^  Warren  and  Drury  ^  Peaslee^  for  the 
plaintiff 

David  Cross  and  Svlloway  ^  TopUff^  for  the  defendants. 

Carpenter,  J.  The  question  whether  the  statute  requiring^ 
fifty  per  cent  to  be  added  to  the  damages  estimated  by  the  com- 
mittee or  assessed  by  the  jury  (P.  S.,  c.  142,  ss.  16,  17)  is  re- 
pealed by  the  act  of  March  30,  1893  (Laws  1893,  c.  50),  need 
not  be  determined.     The  plaintiff's  petition  for  the  assessment 
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of  the  damages  was  filed  August  31, 1891,  and  the  defendants' 
like  petition  in  March,  1892.  A  subsequent  repeal  of  the  stat- 
ute could  not  affect  the  decision  of  the  cause  in  this  particular. 
Bill  of  Rights,  art  23;  Woart  v.  Winniek,  3  N.  H.  473;  Dow  v. 
Iforris,  4  N.  H.  16 ;  WUla/  v.  ^Jppina,  16  N.  H.  58 ;  Towk  v. 
RaUroad,  18  K  H.  547;  Smart  y.  IiaUroad/20  N.  H.  233;  Bich 
V.  Flanders,  39  N.  H.  304;  Kent  v.  Gray,  53  N.  H.  576. 

When  a  legislative  grant  of  authority  to  exercise  the  power 
of  eminent  domain  contains  a  condition  that  the  grantee  shall 
pay  more  than  the  value  of  the  property  taken  under  the  power, 
the  grantee  accepting  the  grant  and  exercising  the  power  can- 
not question  the  constitutionality  of  the  condition.  The  defend- 
ants were  authorized  to  flow  the  plaintiff's  land  upon  the  condi- 
tion, among  others,  that  they  pay  the  damages  thereby  done 
to  him  and  fifty  per  cent  in  addition.  P.  S.,  c.  142,  ss.  12-18. 
The  statute  is  permissive.  It  confers  a  privilege  which  the  de- 
fendants were  at  liberty  to  exercise  or  not  as  they  saw  fit.  But 
they  cannot  take  and  enjoy  the  benefit  without  performing  the 
condition  on  which  it  is  ^ven.  By  their  exercise  of  the  power 
conferred,  flowing  the  plamtiff 's  land  and  applying  for  an  assess- 
ment of  the  damages,  they  are  precluded  from  denying  the 
validity  of  the  condition.  The  question  of  its  constitutionality 
under  either  the  federal  or  state  constitution  is  not  open  to 
them.  Pitkin  v.  Springfield,  112  Mass.  509;  Deverson  v.  JRaUroad, 
68  N.  H.  129,  131,  and  cases  cited ;  Dodge  v.  SUckney,  61  N.  H. 
607,  610,  611 ;  People  v.  Murray,  5  Hill  468,  472.  The  defend- 
ants' objection  that  the  statute  is  in  conflict  with  both  constitu- 
tions or  either  of  them  is  overruled. 

The  remarks  of  the  defendants'  counsel  related  not  to  the 
facts  of  the  case,  but  to  the  law.  They  could  not  have  injured 
the  plaintiff  if  the  jurors  knew  that  fifty  per  cent  was  to  be 
added  to  their  verdict.  If  the  jurors  did  not  know  that  their 
verdict  was  to  be  so  increased,  the  counsel  did  not  inform  them, 
and  his  statements,  if  they  had  any  effect,  would  seem  quite  as 
likely  to  operate  in  favor  of  the  plaintiff  as  against  him. 

Exceptions  overruled. 

Blodgett,  J.,  did  not  sit :  the  others  concurred. 


Digitized  by  VjOOQIC 


N.  H.]  KENNARD  v.  MANCHESTER.  6:1 

Hillsborongh,  > 
June,  1894.    S 


61 


Kennard  ^  a.  V,  Manchester.  Ill ?? 

Taxation  of  the  owner  of  real  estate  because  of  his  net  income  from  it,  for  \ 
a  sum  which,  if  placed  at  interest,  would  produce  a  sum  equal  to  such  ; 
income,  is,  in  effect,  taxation  of  the  real  estate,  and  is  not  authorized  f 
by  law.  ' 

Appeal,  from  the  refusal  of  the  assessors  of  Manchester  to 
abate  a  tax.  Facts  found  by  the  court.  February  1,  1892,  the 
plaintiffs  leased  to  the  New  Hampshire  Trust  Company  the 
"  Stark  Block"  and  the  land  on  which  it  stood,  in  Manchester, 
for  a  term  of  fifty  years,  reserving  an  annual  rental  of  ?8,000. 
The  lessees  covenanted  to  pay  all  taxes  and  other  assessments 
upon  the  premises  and  all  expenses  incurred  in  the  maintenance 
and  occupancy  of  the  same,  so  that  the  rent  should  not  be  sub- 
ject to  any  deduction  whatsoever.  Under  authority  contained 
in  the  lease,  they  took  down  the  "  Stark  Block  '*  and  built  "  The 
Kennard  "  in  its  place.  This  block  and  the  lot  of  land  were 
taxed  to  the  Trust  Company  in  1893,  and  they  paid  the  taxes. 
The  plaintiffs  were  taxed  at  the  same  time  on  the  sum  of  $100,- 
000,  nominally  for  "money  on  hand,  at  interest,  or  on  deposit,'* 
but  really  for  a  supposed  interest  under  the  lease  distinct  from 
the  land.  This  is  the  tax  which  the  plaintiffs  ask  to  have 
abated. 

Jam^  F.  Briggs  and  Edioin  F,  Jones^  for  the  plaintiffs. 

Oliver  E.  Branchy  for  the  defendants. 

Chase,  J.  The  division  of  the  title  of  the  property  into  two 
parts, — a  term  for  years  and  the  reversion  in  fee, — did  not  affect 
the  extent  or  manner  of  its  taxation.  After  the  division,  as 
before,  the  property  was  taxable  as  real  estate,  "  at  its  full  and 
true  value  in  money,"  to  the  persons  claiming  it  or  to  the  per- 
sons in  possession,  if  they  would  consent.  P.  8.,  e,  55,  s,  2 ; 
c.  56,  s.  14 ;  c.  58,  ss.  1,  7 ;  Atlantic  ^  St.  Lawrence  Railroad  Co,  v. 
State,  60  KH.  133,139,143. 

The  source  of  the  plaintiffs'  income  from  the  property  would 
be  the  same  whether  it  was  derived  from  a  use  by  themselves  in 
raercantile  or  other  business,  or  from  a  consideration  paid  for 
its  use  by  others.  In  either  case,  the  use  of  the  property  would 
yield  the  income.  The  $8,000  which  the  plaintiffs  receive  an- 
nually is  their  income  from  the  use  of  the  Kennard  block  and 
lot,—  not  from  money  at  interest  or  on  deposit. 
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One  will  not  hold  real  estate  "  for  the  purpose  of  making  a 
profit  by  letting  it  to  tenants  for  rent  unless  he  expects  the  rent 
will  be  more  than  enough  to  pay  the  annual  tax  and  other  ex- 
penses of  the  property.  .  .  .  His  tenants  are  the  payers  of  the 
tax,  although  it  is  assessed  to  him  and  collected  of  him  by  stat- 
ute. He  collects  it  of  them  by  authority  of  the  higher  law, 
which  .  .  .  causes  the  land  tax,  assessed  upon  the  landlord,  to 
enter  into  the  market  rate  of  rent.  As  a  tax  on  production  and 
importation  is  a  part  of  the  cost  paid  by  the  consumer,  so  the 
annual  tax  of  land  is  a  part  of  its  annual  cost  paid  by  the  oc- 
cupant and  user."  Morrison  v.  Manchester,  58  N.  H.  538,  555. 
The  Trust  Company  covenanted  with  the  plaintiffs  to  pay  di- 
rectly to  the  parties  entitled  to  the  same  the  taxes  and  other 
annual  charges  upon  the  real  estate,  and  to  pay  the  plaintiffs, 
for  their  net  income  from  the  property,  the  sum  of  $8,000  an- 
nually. A  tax  assessed  to  the  plaintiffs  upon  a  sum  which, 
placed  at  interest,  would  produce  that  income,  is  really  a  tax 
upon  the  Kennard  block  and  lot,  and  a  duplicate  of  the  tax 
lawfully  assessed  against,  and  paid  by,  the  Trust  Company.  It 
the  plaintiffs  occupied  the  property  and  received  a  net  annual 
income  of  $8,000  from  its  use,  no  one  would  contend  that  they 
could  be  taxed  on  account  of  such  income  upon  the  sum  of 
$100,000,  or  any  other  sum,  in  addition  to  the  tax  assessed  upon 
the  real  estate.  Adjoining  property  of  equal  value  might  be 
occupied  by  other  owners  with  the  same  result  in  net  income- 
The  inequality  that  would  result  from  sustaining  the  defendants' 
claim  would  be  forcibly  illustrated  by  such  a  state  of  facts. 
The  constitution  forbids  such  inequality  of  taxation.  State  v. 
Express  Co.  y  60  N.  H.  219;  Cheshire  Uounty  Telephone  Co.  v. 
State,  63  N.  H.  167 ;  Boston  ^  Maine  Railroad  v.  State,  63  K  H. 
671;  State  v.  Pennoyer,  65  N.  H.  113,  114,  and  authorities  cited. 

Tax  abated. 
Smith,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  \ 
June,  1894.    \ 

Jameson  r.  Carpenter. 

A  payment  on  Sunday  discharges  the  debt. 

Assumpsit,  for  labor.  Facts  found  by  the  court.  The  plain- 
tiff  labored  for  the  defendant  two  months  and  one  day,  ending 
October  31,  1892.     On  Sunday,  October  6,  when  only  §7.25  was 
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due,  the  defendant  paid  the  plaintiff  $20.50  on  account  of  his 
labor.  If  this  payment  stands,  there  is  nothing  due  the  plaintiff; 
but  if  it  does  not,  there  is  $19.92  due  him. 

Isaac  L,  Heathy  for  the  plaintiff. 

Bumkam,  Brown  ^  Warren,  for  the  defendant. 

Chase,  J.  To  have  the  delivery  of  money  by  a  debtor  to  a 
creditor  operate  as  a  payment  of  indebtedness  there  must  be  an 
acceptance  of  the  money  by  the  creditor.  When  the  debtor 
delivers  the  money  as  payment  and  the  creditor  accepts  it  as 
such,  the  minds  of  the  parties  meet  and  a  payment  is  effected. 
If  the  payment  is  made  on  Sunday,  each  party  violates  the  stat- 
ute (P.  S.,  c.  271,  s.  8)  which  prohibits  the  doing  of  acts  of  one's 
"  secular  calling,  to  the  disturbance  of  others,  on  the  first  day  of 
the  week,  commonly  called  the  Lord's  day,"  with  certain  excep- 
tions not  material  to  the  present  inquiry.  Vamey  v.  French^  19 
N.  H.  233 ;  Smith  v.  Foster,  41  N.  H.  215 ;  Thompson  v.  Williams, 
68  N.  H.  248.  Because  of  such  prohibition,  a  Sunday  payment 
is  illegal,  and  the  law  will  not  aid  the  parties  in  either  enforcing 
or  undoing  it,  but  will  leave  them  where  it  finds  them.  Thomp- 
son V.  Williams,  supra ;  Johnson  v.  Willis,  7  Gray  164 ;  Cranson  v. 
Goss,  107  Mass.  439,  441 ;  Clapp  v.  Hale,  112  Mass.  368,  370. 
•  The  contract  of  payment  was  fully  executed  before  the  parties 
appealed  to  the  law  by  this  action ;  and  the  law  will  leave  them 
in  this  situation.  It  will  no  more  aid  the  plaintiff  in  recovering 
the  debt  by  setting  aside  his  discharge,  than  it  will  aid  the  de- 
fendant in  recovering  back  his  money  by  setting  aside  his  act  in 
transferring  it  to  the  plaintiff'  as  a  payment.  Aiding  either  party 
to  undo  the  consequences  of  his  illegal  act  would  enable  him  to 
take  advantage  of  his  own  wrong,  and  at  the  same  time  to  do  a 
wrong  to  the  other  party.  If  the  payment  had  been  in  satisfac- 
tion of  a  promissory  note  then  cancelled  and  surrendered,  the 
application  of  the  principle  would  be  apparent.  But  such  a  case 
would  differ  from  the  present  one  only  in  the  natune  of  the  evi- 
dence of  the  discharge. . 

The  fact  that  the  payment  was  in  part  a  prepayment  for  labor 
to  be  performed  in  tne  future  does  not  aftect  the  application  of 
the  principle.  It  was  no  less  an  executed  contract,  which  the 
plaintiff  must  avoid  before  he  can  recover  for  his  subsequent 
labor. 

Judgment  f(yr  the  defendant 
Smith,  J.,  did  not  sit:  the  others  concurred. 
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Attorney-General  {ex  rel.  Hief  ^  a.)  v.  Varney. 

When  a  vacancy  occurs  in  the  office  of  mayor,  the  aldermen  of  cities  are  em- 
powered to  elect  one  of  their  number  chairman,  who  thereupon  has  the 
powers  and  may  perform  the  duties  of  mayor,  until  one  is  elected  and 
qualified. 

Information,  in  the  nature  of  a  quo  warranto^  tiled  by  the  attor- 
ney-general at  the  relation  of  George  W.  Rief  and  six  other  citi- 
zens of  Manchester,  to  determine  the  right  of  the  defendant  to 
the  office  of  mayor  of  that  city.     Facts  found  by  the  court. 

May  10,  1894,  Edgar  J.  Knowlton,  then  being  mayor,  resigned 
the  office  and  his  resignation  was  accepted.  On  the  same  day 
the  board  of  aldermen  elected  Byron  Worthen,  one  of  their 
number,  chairman  of  the  board,  and  immediately  thereafter 
(Worthen  presiding)  elected  the  defendant  (who  is  a  citizen  and 
voter,  and  was  in  1889  and  1890  mayor  of  the  city)  mayor  to  till 
the  vacancy  caused  by  Knowlton's  resignation. 

John  G.  Craicford,  for  the  relators. 

Edwin  F.  Jones^  for  the  defendant. 

Wallace,  J.  There  is  no  provision  of  the  statute  which 
authorizes  the  filling  of  a  vacancy'  in  the  office  of  mayor  of  Man- 
chester by  an  election  by  the  people.  Section  17,  chapter  48  of 
the  Public  Statutes  provides  that  at  the  request  of  one  hundred 
legal  voters  the  mayor  and  aldermen  shall  call  a  general  meeting 
of  the  inhabitants  for  any  constitutional  and  legal  purpose.  This 
statute  does  not  authorize  the  calling  of  meetings  of  the  qualified 
voters  in  each  of  the  several  wards,  where  only  an  election  by 
the  people  for  mayor  can  be  held.  P.  S.,  c,  47,  s,  1.  It  does  not 
authorize  the  calling  of  a  meeting  for  an  election  to  fill  a  vacancy 
in  the  office  of  mayor.  Kelley  v.  Kennard,  60  N.  H.  1 ;  Curtis  v. 
Berry,  ante,  p.  18. 

The  charter  of  the  city  of  Manchester  provided  that  a  vacancy 
in  the  office  of  mayor  should  be  filled  by  an  election  by  the  joint 
convention  of  the  city  councils.  Laws  1846,  c.  384,  s,  7.  In  ■ 
1867,  this  provision  was  made  a  general  law  applicable  to  all 
cities.  G.  S.,  c.  41,  s.  5.  By  this  enactment  the  special  provi- 
sion of  the  charter  of  Manchester  was  repealed  by  implication. 
State  V.  Otis,  42  N.  H.  71,  73 ;  State  v.  Wilson,  43  N.  H.  415,  419 ; 
Hillsborough  County  v.  Manchester^  49  N.  H.  57 ;   Opinion  of  the 
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Justices,  66  N.  H.  629,  668,  674.  The  section  of  the  statute  pro- 
viding that  "  all  statutes  heretofore  passed  applying  to  particular 
cities,  not  embraced  in  this  revision,  nor  superseded  thereby, 
may  remain  in  force"  (G.  S.,  c.  40,  s,  13),  makes  it  certain  that 
it  was  the  intention  of  the  legislature  to  repeal  those  statutes 
applying  to  particular  cities  which  were  embraced  in  that  revi- 
sion and  superseded  by  it. 

In  1871,  the  legislature  passed  a  law  empowering  the  board  of 
aldermen,  in  case  of  a  vacancy  in  the  office  of  mayor,  to  choose 
one  of  their  own  members  chairman,  who  "shall  have  all  the 
powers  and  perform  all  the  duties  of  the  mayor,  until  a  mayor 
shall  be  elected  and  qualified  to  fill  the  vacancy."    Laws  1871, 
c,  23,  s.  2.     The  provision  of  the  General  Statutes  which  author- 
ized the  joint  convention  of  the  city  councils  to  fill  a  vacancy  in 
the  office  of  mayor  was  repealed  in  1878  by  being  omitted  from 
the  General  Laws  in  the  revision  of  the  statutes  at  that  time, 
and  at  the  same  time  the  provision  authorizing  the  aldermen  to 
choose  one  of  their  members  chairman,  with  powers  to  act  as 
mayor,  was  substituted.     G.  L.,  c.  45,  s.  12.     This  last  provision 
was  re-enacted  without  any  change  in  the  Public  Statutes,  and  is 
now  the  only  provision  of  the  statutes  prescribing  any  method 
for  the  filling  of  a  vacancy  in  the  office  of  mayor.     P.  S.,  c.  47, 
s,  12.    It  follows  that  the  board  of  aldermen  had  no  power  to 
elect  any  ptjrson  outside  of  one  of  their  members  mayor  of  the 
city  of  Manchester,  but  only  power  to  elect  one  of  their  members 
chairman,  who  should  have  tne  powers  and  perform  the  duties 
of  mayor  until  a  mayor  should  be  elected  and  qualified  to  fill  the 
vacancy.     By  the  resignation  of  Mayor  Knowlton,  the  office  be- 
came vacant.     The  aldermen  chose  Worthen,  one  of  their  mem- 
bers, chairman,  and  he  became  the  acting  mayor,  charged  with 
the  performance  of  all  the  duties  of  the  mayor's  office. 

There  may  be  cases  in  which  the  law  does  not  require  an  in- 
formation to  be  issued  or  the  writ  to  be  granted,  although  it 
appears  that  the  defendant  is  not  entitled  to  the  office,  as  when 
the  term  of  office  would  expire  before  the  case  could  be  heard  or 
determined,  or  where  the  matter  is  of  no  practical  importance, 
or  where  greater  public  mischief  would  result  from  granting 
than  refusing  the  writ.  Attorney' General  v.  MegiVy  63  N.  H.  378. 
By  virtue  of  his  declared  election  and  induction  into  office, 
the  defendant  became,  and  until  judgment  rendered  will  remain, 
dt  facto  mayor  of  Manchester.  Jewell  v.  Gilbert,  64  N.  H.  13. 
His  official  acts  are  valid.  But  no  sufficient  reason  appears  for 
refusing  to  render  the  judgment  which  the  plaintift  asks.  It 
does  not  appear  that  such  a  judgment  will  cause  any  public  mis- 
chief, or  any  more  inconvenience  than  results  in  an  ordinary 
case  where  a  vacancy  occurs  in  the  office  of  mayor. 
VOL.  Lxvra.    6 
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As  Worthen  has  not  resigned,  he  is  now  the  acting  mayor  by 
virtue  of  his  office  as  chairman  of  the  board  of  aldermen.  In 
case  he  should  die  or  resign,  it  would  be  the  duty  of  the  alder- 
men to  elect  another  of  their  members  chairman,  and  he  as 
chairman  would  be  the  acting  mayor  during  the  vacancy  in  the 
office  of  mayor.  Until  January,  1895,  that  is,  during  the  re- 
mainder of  the  present  official  term,  the  duties  of  mayor  will  be 
performed  by  an  alderman  chosen  chairman  by  the  board  of 
aldermen. 

Ivformaiion  granted. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Cheshire, 
June,  1894. 


S  IS?!  Davis  v,  Whitney  ^  a. 

U     307        The  reasonable  use  of  one^s  property  is  not  an  actionable  nuisance,  although 
injurious  to  another. 

Case,  for  maintaining  a  private  nuisance.  Facts  found  by  a 
referee.  The  defendants  owned  and  operated  a  shoddy  mill, 
situated  eighty-six  feet  from  the  plaintiff's  dwelling-house,  and 
equipped  with  machinery  indispensable  to  the  business  and  similar 
to  that  used  in  other  shoddy  mills.  When  the  wind  was  in  the 
right  direction,  lint,  dust,  and  smoke,  the  latter  of  a  sickening 
odor,  were  driven  toward  the  plaintiff's  house,  obliging  her  to 
close  the  doors  and  windows  on  that  side.  On  two  or  three  occa- 
sions she  had  to  absent  herself  from  the  house  for  several  weeks, 
because  chronic  diseases  from  which  she  suffered  were  made  worse 
by  the  objectionable  materials  and  odors.  The  defendants  have 
not  intended  to  injure  her,  and  have  tried  to  construct  their 
plant  so  that  she  would  not  be  annoyed.  The  use  they  made 
of  their  premises  was  found  to  be  reasonable.  The  plaintiff's 
damages  were  assessed  at  $300.  Both  parties  moved  for  judg- 
ment on  the  report. 

Don  H.  Woodward  and  Charles  H.  Hersey,  for  the  plaintiff. 

Batchelder  ^  Faulkner^  for  the  defendants. 

Smith,  J.  The  referee  has  found  that  the  use  made  by  the 
defendants  of  their  premises  was  reasonable.  According  to  the 
decisions  in  this  state,  the  defendants  are  entitled  to  judgment. 
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Basseii  v.  Salisbury  Co.,  43  N.  H.  569 ;  Hayes  v.  Waldron,  44  K  H. 
580 ;  Swett  v.  Cults,  50  N.  H.  439 ;  Eaton  v.  Railroad,  51  N.  H. 
504,  533 ;  Brown  v.  Collins,  53  N.  H.  442 ;  Haley  v.  Cokord,  59 
K  H.  7;  6rreen  v.  Gilbert,  60  K  H.  144;  Rindge  v.  Sargent,  64 
K  H.  294. 

Jvdgmentfor  the  defendants. 
All  concurred. 


Cheshire,    ? 
June,  1894.  \ 


WhITCOMB   V.  CUMMINGS. 


An  action  of  covenant  by  a  lessor  against  an  assignee  of  the  term  will  not 
operate  to  release  a  lessee  who  promised  to  stand  behind  the  lessor  in  such 
suit,  and  at  whose  request  it  was  brought,  nor  does  it  limit  the  lessor  to  an 
action  on  the  collateral  promise. 

Debt  and  Covenant,  by  lessor  against  lessee,  for  rent  reserved 
in  a  lease  under  seal.  Facts  found  by  a  referee.  The  lease  was 
for  a  term  of  five  years  from  April  1,  1873,  and  contained  no 
stipulation  against  an  assignment  or  under-letting.  The  defend- 
ant assigned  the  lease  to  John  W.  Starkey,  August  8,  1874,  by 
a  writing  under  seal,  signed  by  both  him  and  Starkey,  in  whicn 
the  latter  agreed  to  pay  the  rent,  perform  the  defendant's  cove- 
nants, and  indemnify  the  defendant  against  them.  Starkey's 
agent  subsequently  offered  to  pay  the  rent  to  the  plaintiff,  who 
declined  to  receive  it,  stating  that  he  recognized  no  one  but  the 
defendant  as  party  to  the  lease.  The  defendant  then  requested 
the  plaintiff  to  receive  rent  from  Starkey's  agent,  8a3ang  that 
he  would  continue  liable  on  the  lease.  The  plaintiff  thereupon 
received  rents  from  the  agent,  and  gave  receipts  therefor  in 
which  he  acknowledged  receipt  of  the  money  for  the  defendant. 
All  subsequent  payments  of  rent  were  maae  by  the  agent,  ex- 
cept a  payment  of  $101  made  by  the  defendant  April  17,  1877. 
After  the  expiration  of  the  term,  the  plaintiff  frequently  re- 
quested the  defendant  to  pay  the  balance  due.  The  defendant 
did  not  deny  his  liability,  but  urged  the  plaintiff  to  collect  it 
of  the  heirs  of  Starkey,  and  applied  to  Starkey's  widow  to  pay 
it  to  the  plaintiff.  In  1884,  at  the  request  of  the  defendant,  the 
plaintiff  brought  an  action  of  covenant  against  the  devisees 
under  Starkey's  will  for  the  balance  due,  the  defendant  prom- 
ising to  stand  behind  the  plaintiff  in  the  suit.  In  that  action 
(reported  in  63  K  H.  607)  there  was  judgment  for  the  de- 
fendants. 
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The  referee  found  for  the  plaintiff,  who  moved  for  judgment. 
The  defendant  contended  that  judgment  should  be  entered  for 
him,  because  (1)  the  action  of  covenant  by  the  plaintiff  against 
Starkey's  devisees  was  an  election  to  treat  the  defendant's  as- 
signee as  the  lessee,  and  operated  to  release  the  defendant  on 
his  covenants  in  the  lease ;  and  (2)  the  plaintiff's  only  remedy 
was  upon  the  defendant's  collateral  promise  to  stand  behind  him 
in  the  suit  against  the  Starkey  heirs. 

Batchelder  ^  FaulhieVy  for  the  plaintiff. 

Herbert  Parker  (of  Massachusetts)  and  Don  H.  Woodward^  for 
the  defendant 

Blodgett,  J.  The  action  in  covenant  by  the  plaintiff  against 
the  Starkey  heirs  was  not  an  election  by  him  to  treat  the  de- 
fendant's assignee  as  the  lessee,  and  did  not  operate  to  release 
the  defendant  from  his  covenants  in  the  lease.  If  that  action 
had  been  brought  by  the  plaintiff  of  his  own  motion,  it  might 
perhaps  have  had  the  effect  claimed  for  it  by  the  defendant; 
but  the  facts  clearly  show  that  it  was  brought  at  the  defend- 
ant's request  and  upon  his  promise  to  stand  behind  it,  and  that 
it  was  solely  for  his  benefit.  In  the  light  of  these  facts,  the 
plaintiff  must  be  regarded  as  having  been  the  nominal  party 
merely,  and  the  defendant  the  real  party.  As  such,  the  attempt 
of  the  defendant  to  now  set  up  the  technical  advantage  obtained 
by  him  because  the  action  was  in  the  plaintiff's  name,  is  uncon- 
scionable and  wholly  indefensible.  The  doctrine  of  equitable 
estoppels  applies  to  him  with  full  force.  The  principle  is,  that 
where  one  party  has  by  his  representations  or  his  conduct  in- 
duced the  other  party  to  a  transaction  to  give  him  an  advantage 
which  it  would  be  against  equity  and  good  conscience  to  assert, 
he  will  not  in  a  court  of  justice  be  permitted  to  avail  himself  of 
that  advantage.  Insurance  Co.  v.  Wilkinson^  13  Wall.  222,  233 ; 
Drew  V.  KimbalU  43  N.  H.  282,  285,-80  Am.  Dec.  163,  and  note; 
Horn  V.  Cole,  51  X.  H.  287,  292;  M  F.  Rubber  Co.  v.  Rothery, 
107  K  Y.  310,-1  Am.  St.  Rep.  822,  and  note;  Coivles  v.  Bacoriy 
21  Conn.  451, —  56  Am.  Dec.  871,  and  note ;  Caldwell  v.  Auger ^ 
4  Minn.  217 ;  Sieicari  v.  CommissionerSy  45  Kan.  708, —  23  Am. 
St.  Kep.  746. 

The  further  claim  of  the  defendant,  that  the  plaintiff's  only 
remedy  is  upon  his  collateral  promise  to  stand  behind  the  plain- 
tiff in  the  Starkey  suit,  is  equally  indefensible.  The  fair  and 
reasonable  construction  of  the  promise  is,  that  the  defendant 
w^ould  indemnify  and  save  harmless  the  plaintiff  from  the  costs 
of  that  suit ;  and  we  so  construe  it. 

Judgment  on  the  report  for  the  plaintiff. 
All  concurred. 
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Cheshire,   ? 
Jane,  1894.  S 


EouNDY  V.  Smith. 


Neglect  to  make  or  repair  a  fence  according  to  the  division  of  fence-viewers 
does  not  render  a  party  liable  for  the  whole  costs  of  the  division. 

An  action  for  one  half  of  the  fees  of  fence-viewers  cannot  be  maintained 
until  the  fees  have  been  paid. 

Assumpsit,  for  fees  paid  to  fence-viewers.  Facts  found  by  a 
referee.  The  fence-viewers,  on  due  application,  divided  the  hue 
fence  between  the  parties,  and  awarded  that  each  party  should 
pay  one  half  of  their  fees  taxed  at  $6,  which  were  paid  accord- 
ingly. The  defendant  unreasonably  neglected  to  build  her  part 
of  the  fence,  w^hereupon  the  plaintiff  demanded  of  her  repayment 
to  him  of  $8,  being  one  half  the  sum  that  he  had  paid  to  the 
fence-viewers  under  their  award. 

On  the  application  of  the  plaintiff,  the  fence-viewers  viewed  a 
line  fence  between  the  parties,  adjudged  that  the  defendant's 
part  of  the  fence  was  insufficient,  that  she  should  repair  it  within 
ten  days,  and  pay  their  fees  taxed  at  $12.  The  fees  have  not 
been  paid  to  the  fence-viewers.  The  plaintiff  offered  payment 
to  one  of  them,  who  did  not  receive  it,  but  told  him  to  let  it  go 
till  he  collected  it  of  the  defendant.  The  court  ordered  judg- 
ment for  the  plaintiff  for  $15,  and  the  defendant  excepted. 

Batchelder  ^  Faulkner ,  for  the  plaintiff. 

Leonard  Wellingian,  for  the  defendant. 

Carpenter,  J.  Section  3,  chapter  136,  of  the  Revised  Stat- 
utes (P.  S.,  c,  143,  s.  4)  provided  that  the  fence- viewers  on  appli- 
cation should  make  a  division  of  the  fence  between  adjoining 
owners  who  were  unable  to  agree  upon  a  division,  and  section  5 
(P.  8.,  c.  143,  s,  6)  provided  that  on  the  application  of  either 
party  the  fence-viewers  should  view  any  fence  alleged  to  be  in- 
sufficient, and  if  they  found  it  insufficient  should  limit  a  time, 
and  notify  the  delinquent  party  to  build  or  repair  it  within  that 
time.  Section  14  was  as  follows:  "Each  fence-viewer  shall  be 
allowed  one  dollar  per  day  for  his  services,  to  be  paid  by  the 
party  making  the  application,  and  he  shall  be  entitled  to  demand 
and  recover  the  one  half  thereof  of  the  other  party,  in  an  action 
of  assumpsit  for  money  paid  for  his  use,  unless  in  the  opinion  of 
the  fence- viewers  justice  requires  a  different  division  of  the  costs, 
in  which  case  they  may  so  order.''  In  1858  the  legislature  en- 
acted, "That  when  fence-viewers  shall  find  upon  any  view,  that 
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any  party  or  parties  have  neglected  to  build  or  repair  fences, 
whicn,  according  to  a  previous  division,  or  a  previous  settlement 
by  fence-viewers,  he  or  they  were  liable  to  build  or  keep  in 
repair,  such  delinquent  party  or  parties  shall  pay  the  cost  of  the 
view/'  Laws  1858,  c.  2106.  The  act  did  not  affect  the  costs  of 
making  a  division  under  section  3.  It  related  exclusively  to  the 
costs  of  a  view  under  section  5.  The  legislature  thought  it  just 
that  where  on  a  view  the  fence  was  found  insufficient,  the  party 
whose  negligence  made  the  view  necessary  should  pay  the  whole 
costs. 

In  the  revision  of  1867,  section  14  and  the  act  of  1858  were 
combined  in  a  single  section,  and  condensed  as  follows ;  "  The 
fence-viewers  shall  be  paid  each  one  dollar  per  day  for  his  ser- 
vices, by  the  party  making  the  application,  who  may  recover 
one  half  thereof  of  the  other  party,  unless  the  fence- viewers  oth- 
erwise apportion  the  costs ;  but  in  case  of  neglect  by  such  other 
party  to  make  or  repair  the  part  of  the  fence  which  he  is  bound 
to  maintain,  the  whole  costs  may  be  recovered  of  him."  G.  S., 
c.  128,  s.  15  (G.  L.,  c.  142;  s.  15;  P.  S.,  c.  143,  s.  22).  No 
alteration  of  the  law  was  intended.  Comm'rs'  Rep.  G.  S.,  c.  129, 
8. 15.  But  the  law  is  materially  altered  if,  as  the  plaintiff  claims, 
the  last  clause  applies  to  the  costs  of  a  division  of  the  fence  by 
the  fence- viewers.  Though  the  language  maybe  capable  of  such 
a  construction,  it  is  not  the  necessary  or  more  natural  meaning. 
A  purpose  to  make  the  party's  obligation  to  pay  costs  depend 
upon  his  subsequent  conduct  or  misconduct,  is  not  natural  or 
probable.  In  the  absence  of  unambiguous  and  decisive  lan- 
guage, a  legislative  intention  to  make  the  payment  of  the  costs 
of  a  final  judgment  on  one  issue  contingent  upon  subsequent 
events — dependent  on  the  result  of  the  trial  of  another  and  dif- 
ferent issue  arising  afterwards — cannot  be  found.  The  conse- 
quences to  a  party  of  his  neglect  to  build  or  repair  the  part  of  a 
fence  which  he  is  bound  to  maintain  are  pointed  out  by  the  stat- 
utes. P.  S.,  c.  143,  55.  7,  9,^  10,  11,  15.  If  the  legislature  in- 
tended to  subject  him  to  a  liability  for  the  costs  of  a  previous 
controversy  respecting  the  division  of  the  fence,  adjudicated  it 
might  be  months  or  possibly  years  before,  the  intention  would 
not  have  been  left  to  inference  from  doubtful  or  indecisive  lan- 
guage. By  the  express  terms  of  the  statute  it  is  "  such  other 
party"  alone, —  that  is  to  say,  the  party  against  whom  the  ap- 
plication is  made, —  who  in  case  of  neglect  is  required  to  pay  the 
whole  costs.  The  party  applying  for  a  division  maj-  neglect  to 
build  or  repair  the  part  of  the  fence  assigned  to  him,  and  the 
statute,  if  held  applicable  to  the  costs  of  a  division,  would,  for 
the  same  misconduct,  punish  in  costs  one  party  and  not  the 
other,  with  no  reason  for  the  distinction.  It  is  reasonable  that 
a  party  be  required  to  pay  the  costs  of  a  judgment,  the  necessity 
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for  which  is  caused  by  his  neglect  of  duty.  The  revisers  of  1867 
understood  that  such  was  the  eflfect  of  the  clause  in  question, 
and  it  reasonably  admits  of  no  other  construction. 

The  omission  in  the  revision  of  the  words  "  in  ah  action  of 
assumpsit  for  money  paid  for  his  use/'  is  a  verbal  alteration  not 
affecting  the  sense.  Until  the  plaintiff  pays  the  fence- viewers  no 
cause  of  action  against  the  defendant  accrues  to  him.  Whittier 
V.  Johnson,  38  N.  H.  160. 

Exception  sustained. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Sullivan,    } 
Jane,  1894. ) 


Unity  r.  Pike. 


A  town  which  has  paid  the  owner  of  sheep  for  the  killing  or  maiming  of 
them  by  dogs  may  recover  of  the  owner  of  the  dogs  the  actual  damage 
caused  thereby. 

In  an  action  by  a  town  against  the  owner  of  a  dog  to  recover  the  damages  it 
has  paid  to  an  agister  of  sheep  which  were  injured  by  the  dog,  justice  may 
require  the  joining  of  the  owner  of  the  sheep,  or  the  filing  of  a  release  by 
him,  to  prevent  further  litigation. 

Assumpsit,  for  the  sum  paid  by  the  plaintiffs  to  Rowe  for 
damage  done  to  sheep  by  dogs.  Facts  found  by  the  court.  In 
October,  1892,  the  defendant's  doff  and  another  dog  killed  in 
Eowe's  pasture  four  sheep  and  badly  injured  six  others.  Rowe 
owned  three  of  the  sheep  that  were  killed  and  three  of  those 
that  were  injured;  the  others  he  pastured  for  hire.  Upon  pro- 
ceedings under  the  statute,  the  town  paid  Rowe  thirty  dollars 
for  the  entire  damage.  The  court  found  that  the  damage  done 
to  Rowe's  sheep  was  eighteen  dollars,  to  the  other  sheep  ten 
dollars,  and  that  two  dofiars  was  fair  compensation  for  the  time 
necessarily  spent  by  Rowe  by  reason  of  the  injury. 

Albert  S,  Wait,  for  the  plaintiffs. 

George  JR.  Brown,  for  the  defendant. 

Per  Curiam*  It  is  provided  in  $.  9,  c.  118,  P.  S.,  that  any 
person  who  suffers  damage  occasioned  by  a  dog  may  recover 


*  See  foot-note  on  page  22. 
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the  same  of  the  owner  or  keeper  of  the  dog,  unless  the  plaintiff 
was  engaged  in  the  commission  of  a  trespass  or  other  tort  at  the 
time  01  the  injury;  section  10  provides  that  he  may  recover  of  the 
owner  or  keeper  of  the  dog  double  the  amount  of  the  damage 
sustained;  and  section  11  authorizes  the  town,  upon  proper  pro- 
ceedings, to  pay  him  the  damages  caused  **  by  reason  of  the  wor- 
rying, maiming,  or  killing  of  his  sheep,  lambs,  or  other  domes- 
tic animals  by  a  dog."  Section  13  is  as  follows:  "After  the 
selectmen  have  given  an  order  for  such  damage  to  the  person 
injured,  the  town  may  recover  the  amount  of  such  order  in  an 
action  of  assumpsit  against  the  keeper  or  owner  of  any  dog 
concerned  in  doing  the  damage  or  occasioning  the  loss.''  In 
East  Kingston  v.  TowUy  48  IN".  H.  57,  it  was  held  that  a  similar 
statute  was  unconstitutional,  because  it  deprived  the  owner  of 
the  dog  of  an  opportunity  to  be  heard  on  the  question  of  damages ; 
but  it  was  also  held  that  a  town  might  maintain  an  action  under 
this  statute  against  the  owner  of  a  dog  to  recover  the  actual 
damage  to  be  ascertained  at  the  trial.  By  ss,  14-17,  c.  60,  Laws 
of  1891,  some  of  the  provisions  of  chapter  118,  P.  S.,  are  modified, 
but  the  changes  introduced  are  not  material  to  the  present  in- 
quiry. Section  13  of  the  former  statute  is  not  in  terms  qualified 
or  changed  by  the  later  act,  and  the  omission  to  incorporate  it, 
or  the  substance  of  it,  in  the  statute  of  1891,  does  not  prove 
that  the  legislature  intended  to  repeal  it.  The  language  used 
does  not  require  such  a  construction  ;  and  it  is  not  to  be  assumed 
that  the  legislature  intended  to  deprive  towns  of  the  right  to 
recover  of  the  owners  of  dogs  the  amount  of  the  actual  damages 
they  may  be  compelled  to  pay  on  account  of  the  ravages  of 
those  animals.  Nor  is  there  any  inconsistency  between  section  13 
and  the  provisions  of  the  new  act.  The  plaintiff  town,  there- 
fore, is  entitled  to  maintain  this  action  for  the  damages  actually 
suffered  by  Eowe,  which  include  the  value  of  his  sheep  that 
were  killed,  the  depreciation  in  value  of  those  that  were  injured, 
and  reasonable  compensation  for  the  time  he  necessarily  spent 
in  consequence  of  the  injury. 

Whether  the  town  is  also  entitled  to  judgment  for  the  damage 
to  the  sheep  Rowe  was  pasturing  for  others,  it  is  not  necessary 
to  decide  at  this  time.  If  the  owners  had  authorized  the  town 
to  pay  the  money  due  them  to  Rowe,  the  defendant  could  have 
no  ground  to  object  to  the  right  of  the  town  to  recover  it  back 
in  this  case,  and  the  town  would  be  fully  protected  against 
further  actions  against  it  by  the  owners.  In  a  common-law  ac- 
tion, brought  by  Kowe  against  this  defendant  for  damage  done 
to  the  sheep  of  other  persons,  Rowe  might  be  required  to  join 
them  as  parties  for  the  purpose  of  terminating  the  entire  con- 
troversy. Buckminster  v.  Wright^  59  N.  H.  153;  Boudreau  v. 
Eastman,  59  K  H.  467;   Cole  v.  Gilford,  63  K  H.  60.    For  sim- 
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ilar  reasons  justice  may  require,  in  this  case,  a  joinder  of  all 
parties  in  interest  for  the  protection  of  all  against  further  litiga- 
tion ;  or  the  same  purpose  may  be  accomplished  by  the  filing  of 
a  release  signed  by  such  interested  persons  as  are  not  parties  to 
the  action.     When  this  is  done  there  will  be 

Judgment  against  the  clef endant  for  $30. 

Carpbntbr,  J.,  did  not  sit :  the  others  concurred. 


Sail!  van, 
Jane,  1894. 


Baker  v.  Tolles. 


If  a  conditional  vendee  of  goods  has  authority  to  sell  them  and  use  the  avails 
as  he  sees  fit,  the  vendor  acquires  no  title  to  goods  purchased  therewith. 

Under  an  agreement  that  a  creditor  may  at  any  time  take  possession  of 
goods  and  hold  them  as  security,  no  title  passes  until  possession  is  taken. 

Trover,  for  a  stock  of  jewelers'  goods.  Facts  found  by  the 
court.  August  26,  1886,  the  plaintiff  sold  and  delivered  to 
A.  0.  Putnam  a  quantity  of  jewelers'  goods,  upon  condition 
that  they  were  to  remain  the  plaintiff's  property  until  Putnam 
paid  his  note  of  that  date  for  $900.  The  contract  was  evidenced 
by  a  writing  which  was  not  sworn  to  or  recorded.  Putnam, 
with  the  plaintiff's  knowledge  and  in  accordance  with  their  mu- 
tual understanding,  sold  the  goods  as  he  had  opportunity  in  the 
course  of  his  business  as  a  dealer  in  jewelry,  rendering  no  ac- 
count of  the  sales  to  the  plaintiff,  and  used  the  avails  for  the 
purchase  of  other  goods  and  for  such  other  purposes  as  he  saw 
fit.  October  6,  1891,  the  plaintiff  loaned  Putnam  $200 ;  October 
7,  1891,  $1P0;  and  May  24,  1892,  $200;  and  took  his  notes 
therefor.  With  this  and  other  money,  including  the  avails  of 
the  principal  part  of  the  original  stock,  Putnam  bought  similar 
goods  and  put  them  into  the  store.  By  agreement  in  writing, 
made  at  the  time  of  the  loans,  the  plaintiff  had  the  right  to  take 
into  his  possession  whenever  he  pleased  these  goods  or  any  part 
of  them,  and  hold  them  as  collateral  security  for  the  payment 
of  all  the  notes.  He  never  exercised  the  right,  and  the  goods 
remained  in  Putnam's  possession  until  they  were  attached  by 
his  creditors.  February  24,  1893,  Putnam  made  an  assignment 
under  the  insolvency  law,  which  dissolved  the  attachment.  The 
defendant,  assignee  of  the  estate,  took  possession  of  the  goods 
and  sold  them  at  public  auction,  having  previously  refused  to 
surrender  them  to  the  plaintiff  upon  demand.  Putnam's  in- 
debtedness to  the  plaintiff  was  $1,350,  and  the  goods  were  sold 
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for  a  larger  sum.  Judgment  was  ordered  for  the  plaintiff  for 
$150,  being  the  value  of  the  goods  converted  by  the  defendant 
which  could  be  identified  as  a  part  of  those  in  the  sale  of  Au- 
gust 26,  1886.  The  plaintiff  excepted  because  the  judgment 
was  not  for  the  full  amount  of  his  debt. 

Edward  D.  Baker  and  Albert  S.  Waitj  for  the  plaintiff. 

Ira  Colby ^  for  the  defendant. 

Chask,  J.  The  authority  ^ven  Putnam  to  sell  the  goods 
named  in  the  contract  of  conditional  sale  did  not  transfer  to  him 
the  plaintiff's  title  to  them.  It  was  merely  authority  to  pass 
the  title  by  a  sale  of  the  goods  in  the  ordinary  course  of  business. 
Until  such  sale,  or,  if  there  was  no  sale,  until  the  plaintiff  was 
paid  for  the  goods,  his  title  continued  as  against  Putnam.  HoU 
V.  Holly  58  NT  H.  276.  It  was  also  valid  as  against  the  defend- 
ant, Putnam's  assignee,  notwithstanding  the  contract  did  not 
contain  an  affidavit  of  its  good  faith  and  was  not  recorded,  as 
required  by  Laws  1885,  c.  80,  ss.  1,  2.  Adavis  v.  Lee^  64  K  H. 
421.  The  plaintiff  was  entitled  to  the  judgment  that  was 
ordered. 

Putnam's  authority  extended  to  the  use  of  the  proceeds  of  the 
goods  sold  for  the  purchase  of  other  goods  and  for  such  other 
purposes  as  he  saw  fit.  He  did  not  act  as  agent  of  the  plaintiff 
m  purchasing  goods,  but  on  his  own  account.  In  other  words, 
the  proceeds  of  the  goods  sold  were  loaned  by  the  plaintiff  to 
Putnam,  the  same  as  the  money  represented  by  the  notes.  Put- 
nam was  not  obliged  to  use  any  of  the  money  for  the  purchase 
of  other  goods,  but  was  at  liberty  to  appropriate  the  whole  to 
any  other  purpose.  The  plaintiff,  tlierefore,  acquired  no  title  to 
the  goods  purchased  with  the  proceeds  of  the  original  goods  by 
the  fact  that  the  purchase  was  made  with  money  to  which  he 
might  have  asserted  ownership. 

The  second  agreement  did  not  give  the  plaintiff  title  to  any 
goods.  It  was  executory  in  form  and  substance.  It  merely 
gave  the  plaintiff  the  right  to  take  possession  of  goods  and  hold 
them  as  collateral  security  for  the  payment  of  his  notes, —  the 
right  to  have  them  pledged  to  him  whenever  he  required  it  to 
be  done.  The  pledge  was  not  consummated  because  the  pos- 
session of  the  goods  was  never  delivered  to  the  plaintiff.  Brown 
V.  Wiggin,  16  K  H.  312;  Young  v.  Kimball,  59  N.  H.  446.  The 
plaintiff,  having  no  title  to  the  goods  nor  any  possession  of  them, 
cannot  maintain  this  action  in  respect  to  them. 

Whether  he  would  be  entitled,  as  against  the  defendant 
{Hauseli  v.  Harrison,  105  U.  S.  401 ;  Adams  v.  Lee,  64  K  H.  421), 
to  a  specific  performance  of  the  contract  giving  him  the  right  to 


Digitized  by  VjOOQIC 


N.  H.]  STOCKWELL  v.  WILLIAMS.  75 

demand  a  pledge  of  the  goods  (1  Sto.  Eq.  Jur.,  ss.   714-721, 
746,  788,  790),  is  a  question  that  is  not  raised. 

Exception  overruled. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Sullivan, 
June,  1894. 

Stockwell  V,  Williams. 

The  delivery  of  a  deed  is  not  effectual  unless  the  grantor  parts  with  all  con- 
trol over  it. 

A  writing  which  does  not  identify  the  parties,  the  premises,  and  the  price 
agreed  upon  in  a  sale  of  land  without  resort  to  parol  evidence,  is  not  a 
sufficient  memorandum  under  the  statute  of  frauds. 

Writ  of  Entry.  Facts  found  by  the  court.  January  12, 
1893,  the  defendant  executed  a  warranty  deed  to  the  plaintiif  of 
the  demanded  premises  and  acknowledged  it  before  John  Mc- 
Crillis,  with  whom  it  was  deposited  under  a  verbal  agreement 
between  the  parties  that  he  should  retain  it  in  his  possession  until 
April  1, 1893,  and  on  or  after  that  day  should  deliver  it  to  the 
plaintiff  upon  his  paying  to  McCrillis  for  the  defendant  $1,189. 
The  price  of  the  land  was  $2,200,  which  was  the  consideration 
named  in  the  deed,  and  the  difference  between  $1,189  and  $2,200 
was  represented  by  a  mortgage  on  the  premises  which  the  plaintiff 
was  to  pay  or  assume.  Insurance  of  the  buildings  was  to  be 
transferred  to  the  plaintiff  when  the  deed  was  delivered  to  him, 
and  thereafter  the  defendant  was  to  have  the  rooms  she  then 
occupied  so  lonff  as  the  plaintiff  owned  the  place,  at  a  rental  of 
$10  a  month.  The  plaintiff  claimed  that  at  the  time  of  the  agree- 
ment he  paid  the  defendant  $11  on  account  of  the  purchase 
money.     The  defendant  claimed  that  the  $11  was  a  loan  to  her. 

The  defendant  understood  that  she  could  rescind  the  agree- 
ment and  recall  the  deed  at  any  time  before  April  1 ;  the  plamtiff 
understood  she  could  not.  before  April  1,  the  defendant  re- 
quested McCrillis  to  return  the  deed,  and  upon  his  refusal  ob- 
tained an  injunction  forbidding  him  to  deliver  it  to  the  plaintiff. 
April  1,  the  plaintiff  tendered  McCrillis  $1,189,  and  demanded 
the  deed.  It  was  not  delivered,  and  remains  in  the  possession 
of  McCrillis. 

Albert  S.  Wait  and  George  R.  Brown,  for  the  plaintiff. 
Ira  Colby  and  Shepherd  L.  Botcers,  for  the  defendant. 
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Wallace,  J.  The  deed  was  not  intended  by  the  parties  to, 
and  did  not,  take  eifect  upon  its  execution  as  the  present  deed 
of  the  defendant  to  the  plaintiff.  The  facts,  that  tne  insurance 
was  not  transferred  at  that  time  but  was  to  be  transferred  when 
the  deed  was  to  be  delivered  on  or  after  April  1,  and  that  before 
the  delivery  of  the  deed  the  defendant  was  not  to  pay  rent  for 
the  room  she  occupied  in  the  premises  but  was  to  pay  rent  after 
the  deed  was  delivered,  show  conclusively  that  the  parties  them- 
selves understood  that  the  deed  did  not  take  effect  upon  its  exe- 
cution, and  was  not  to  do  so  until  after  its  delivery.  The  minds 
of  the  parties  did  not  meet  in  an  understanding  that  the  defend- 
ant in  delivering  the  deed  to  the  depositary  parted  with  the 
power  of  control  over  it.  On  the  contrary,  the  understanding 
and  intention  of  the  defendant  was  that  it  should  still  remain 
subject  to  her  control  and  disposal,  and  that  she  could  recall  it 
at  any  time  before  April  1,  if  she  saw  fit.  Acting  upon  that 
understanding  and  before  that  date,  she  requested  the  depositary 
to  return  it  to  her.  The  defendant  not  having  parted  with  the 
control  of  the  deed,  and  having  recalled  or  attempted  to  recall  it, 
there  was  no  delivery  and  nothing  passed  by  the  deed.  The 
title  still  remains  in  the  defendant,  and  the  plaintiff  is  not  enti- 
tled to  maintain  his  writ  of  entry.  Parker  v.  JJustiUj  22  N.  H; 
424;  Cook  v.  Brown,  34  K  H.  460;  Doe  v.  Knight,  5  B.  &  C. 
671 ;  3  Wash.  H.  P.  301. 

But  the  plaintiff  claims  even  if  the  deed  is  inoperative,  yet  as 
a  written  memorandum  it  is  evidence  of  an  executory  contract 
which  he  is  entitled  to  have  enforced.  The  memorandum  re- 
quired by  the  statute  of  frauds  in  the  sale  of  land  must  be  suffi- 
cient to  identify  the  parties,  the  land,  and  the  price,  without 
resort  to  parol  evidence.  Phelps  v.  StUlings^  60  N.  H.  505  ;  Raf- 
fertyv.  Longee,  6S  K  H.  54;  Bro.  Fr.,  5.  376.  Here  the  deed 
expresses  the  consideration  of  the  contract  to  be  $2,200,  yet  the 
plaintiff  claims  to  have  the  deed  delivered  to  him  upon  the  pay- 
ment of  $1,189,  and  his  proving  by  parol  evidence  that  he  paid 
a  small  portion  of  the  consideration  at  the  time  the  agreement 
was  made,  and  that  the  balance  of  the  price  of  the  land  is  to  be 
paid  by  his  assuming  or  paying  a  mortgage  upon  the  premises. 
The  plaintiff,  to  be  entitled  to  specific  performance  of  the  con- 
tract as  shown  by  the  deed  treated  as  a  memorandum,  would  be 
required  to  pay  $2,200  to  the  defendant,  instead  of  $1,189,  and 
assuming  or  paying  a  mortgage  held  by  a  third  person. 

The  deed  does  not  contain  the  essential  elements  of  the  con- 
tract of  sale,  and  the  plaintiff' is  not  entitled  to  supply  the  defi- 
ciency by  parol  evidence. 

Judgment  for  the  defendant. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 
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Grafton,    > 
June,  1894.  J 


Spaulding  V.  Groton. 


Upon  a  petition  to  the  selectmen  for  a  highway  between  two  fixed  bounds^ 
their  laying  out  of  a  way  beginning  at  one  of  the  bounds,  but  not  extend- 
ing to  the  other,  may  be  valid. 

In  the  return  of  selectmen  laying  out  a  highway,  the  description  of  one  of 
the  courses  as  extending  from  a  fixed  bound  "southerly"  a  certain  dis- 
tance over  land  of  A,  and  thence  **  south  "  over  land  of  B  to  another  bound, 
does  not  necessarily  show  that  the  return  is  void  for  uncertainty. 

A  road  constructed  on  other  courses  than  those  described  in  the  judgment 
laying  it  out  is  not  a  legal  highway. 

Case,  for  personal  injuries,  alleged  to  have  been  occasioned 
by  a  defective  highway.  Facts  agreed.  April  16,  1886,  a  peti- 
tion signed  by  several  parties  was  presented  to  the  selectmen  of 
Groton,  for  a  new  highway,  "beginning  at  a  stake  and  stones 
near  the  water-trough  nearly  opposite  the  house  of  John  Irving 
on  the  highway  leading  from  Ruraney  to  Groton  Hollow,  so 
called,  in  said  town  of  Groton ;  thence  in  a  southerly  direction 
about  100  rods  to  a  stake  and  stones  in  said  highway  near  the 
top  of  the  last  steep  hill  on  said  highway ;  thence  following  said 
highway  as  now  traveled  to  a  stake  and  stones  in  said  highway 
near  the  southerly  lane  leading  to  the  farm  of  Clinton  French; 
thence  in  a  southerly  direction  about  75  rods  to  a  stake  and 
stones  near  the  schoofhouse  in  said  Groton  Hollow,  in  said  town 
of  Groton."  May  6,  1886,  the  selectmen  laid  out  a  highway  and 
made  a  return  thereof  as  follows :  "  We  are  of  opinion  that  for 
the  accommodation  of  the  public  there  is  occasion  for  the  same, 
and  we  therefore  lay  out  a  new  highway  as  requested  in  said 
petition,  beginning  at  a  stake  at  the  water-trough  nearljr  oppo- 
site the  house  of  John  Irving;  thence  in  a  southerly  direction 
120  rods  over  land  of  Charles  ISpaulding;  thence  south  overland 
of  A.  P.  French's  heirs  45  rods  to  a  stake  in  the  old  highway, 
and  the  highway  to  be  5(J  feet  wide.''  The  last  bound  mentioned 
in  the  return  is  not  identical  with  the  last  bound  mentioned  in 
the  petition,  but  is  about  178  rods  from  it  in  a  northerly  direc- 
tion. The  road  as  constructed  runs  on  various  courses.  If  it  is 
held  that  the  road  as  laid  out  and  constructed  is  not  a  legal  high- 
way, the  plaintiff  is  to  become  nonsuit;  otherwise,  the  case  is  to 
stand  for  trial. 

George  M.  Fletcher ^  Joseph  C,  Story ^  and  Bivgham  ^  Mitchell^, 
for  the  plaintiff. 

FUng  ^  Chase  and  Frank  N.  Parsons^  for  the  defendants. 
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Per  Curiam,^  1.  The  judgment  of  the  selectmen  laying  out 
the  way  in  question,  having  been  rendered  on  a  petition  properly 
before  them  (G.  L.,  c.  67,  s.  1),  is  not  open  to  collateral  attack,  if 
the  way  laid  out  is  substantially  the  way  prayed  for  in  the  peti- 
tion. Brown  v.  Brown^  50  N.  H.  538 ;  Home  v.  Rochester^  62 
K  H.  347,  348,  350;  Fowler  v.  Brooks,  64  N.  H.  423,  424.  K 
the  execution  of  the  power  was  wrongful  or  defective,  it  may  be 
revised,  corrected,  or  vacated,  in  a  direct  proceeding  seasonably 
instituted  for  that  purpose  by  any  one  havine  a  rightful  interest 
in  the  matter  {State  v.  Kennedy,  65  N.  H.  247) ;  but  until  this  is 
done,  the  laying  out  is  conclusive  evidence  of  the  duty  of  the 
town  to  repair  the  highway  in  a  suit  against  it  for  damages  in- 
curred in  consequence  of  the  defective  condition  of  the  road. 
Home  V.  Rochester,  supra. 

The  defendants  insist  that  the  record  shows  conclusively  that 
the  selectmen  had  no  jurisdiction  to  lay  out  the  way  described 
in  their  return,  because  the  petition  asked  for  a  road  from  one 
definite  terminus  to  another,  and  the  way  laid  out  does  not 
extend  to  the  second  terminus.  It  is  claimed  that  the  termini 
of  the  petition  are  definite  bounds,  that  determine  with  exact- 
ness the  extent  of  the  road  the  selectmen  are  authorized  to  lay 
out,  and  that  a  laying  out  that  does  not  begin  and  end  at  the 
points  arbitrarily  established  in  the  petition  is  absolutely  void. 
That  a  petition  in  writing  is  necessary  to  eive  the  selectmen 
jurisdiction  can  admit  of  no  doubt  {State  v.  Morse,  50  N.  H.  9); 
and  it  is  also  true  that  a  petition  for  one  highway  does  not 
authorize  them  to  lay  out  an  entirely  different  one  {JEJames  v. 
Northumberland,  44  N.  H.  67,  69) ;  but  the  question  here  presented 
is,  whether  the  selectmen  have  the  power  to  lay  out  a  way  over 
a  part  of  the  course  prayed  for,  when  the  public  good  does  not 
require  the  whole  of  it.  Does  it  necessarily  follow  from  the 
record  of  such  a  judgment  that  the  petitioners  asked  for  one 
highway  and  the  selectmen  laid  out  another  ?  If  such  is  the 
legal  effect  of  the  judgment,  it  is  not  protected  against  collateral 
attack,  because  the  selectmen  had  no  jurisdiction  of  the  subiect- 
.  matter  w^hich  the  judgment  purports  to  determine.  Fowler  v. 
Brooks,  64  K  H.  423. 

By  the  act  of  February  8,  1791,  it  was  provided :  "  That  at 
any  time  hereafter,  when  there  shall  be  occasion  for  any  new 
highways  or  private  road?,  to  be  laid  out  in  any  towm  or  place  in 
this  state,  the  selectmen  of  such  town  or  place,  be,  and  hereby 
are  empowered,  on  application  made  to  them,  if  they  see  cause, 
to  lay  out  the  same,  whether  such  highway  or  road  be  for  the 
benefit  of  the  town,  or  public  in  general,  or  for  the  benefit  of  the 
person  or  persons  applying  only."  The  act  of  July  3,  1829,  re- 
enacted  this  statute,  adding  the  words  "  in  writing ''  after  the 

♦See  foot-note  on  paj^e  22. 
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words  "made  to  them."  Laws,  erf.  1830, /?.  573.  Before  that 
time  the  statute  did  not  in  terms  require  that  the  application  for 
a  new  highway  should  be  in  writing;  nor  did  it  in  terms  make 
the  jurisdiction  of  the  selectmen  depend  upon  the  allegation,  in 
the  verbal  or  written  application,  of  a  fixed  bound  at  each  ter- 
minus of  the  proposed  way.  If  the  public  good  required  the 
establishment  of  a  more  convenient  means  of  communication 
between  two  places,  the  legislature  furnished  little  direct  evi- 
dence of  a  purpose  to  limit  the  jurisdiction  of  the  selectmen  in 
laying  out  the  way  by  definite  bounds,  initial  or  final,  arbitrarily 
established  by  interested  parties. 

By  the  statute  of  1791,  two  questions  of  a  judicial  character 
were  submitted  to  the  determination  of  the  selectmen,  in  case  of 
an  application  for  a  public  waj?^ :  First,  is  there  occasion  for  a 
way  for  the  public  accommodation  between  the  points  indicated 
in  the  application  ?     Second,  if  it  is  found  that  such  occasion 
exists,  by  what  route  will  the  public  good  be  best  subserved  ? 
Having  decided  the  first  question  in  the  aflirmative,  they  were 
not  required  by  the  statute  to  decline  to  answer  the  second, 
whenever  the  public  good  would  not  be  promoted  by  a  road  hav- 
ing the  exact  termini  established  by  the  petitioners.     The  laying 
out  of  the  most  feasible  route  between  the  two  fixed  bounds  is 
not  necessarily  equivalent  to  the  laying  out  of  the  best  route  for 
the  accommodation  of  public  travel  between  the  same  bounds. 
In  the  one  case  the  test  is  arbitrary  and  unyielding,  in  the  other 
it  is  governed  by  a  reasonable  public  necessity.     Unequivocal 
language  in  the  statute  would  be  necessary  to  overcome  the  nat- 
ural presumption,  that  the  legislature  intended  to  authorize  the 
selectmen  to  employ  the  latter  test  in  laying  out  a  public  high- 
way.   If  the  selectmen  find  that  there  is  "occasion"  for  better 
means  of  communication  between  the  points  set  out  in  the  peti- 
tion, there  is  no  inconsistency  in  a  judgment  laying  out  so  much 
of  the  proposed  way  as  is  necessary  to  fulfill  the  primary  purpose 
of  the  application.     Any  other  judgment  would  result  in  appar- 
ent injustice,  which  it  is  not  to  be  presumed  the  legislature 
intended,  when  it  conferred  jurisdiction  upon  selectmen  to  lay 
out  highways  ^'  on  application  made  to  them,  if  they  see  cause." 
The  same  injustice  would  result  by  such  a  narrow  construction 
of  the  statute  as  would  occur  if  in  assumpsit  the  plaintift*  were 
turned  out  of  court  upon  a  verdict  giving  him  less  than  his  entire 
claim.    Referring  to  a  similar  statute  the  court  say  in  Princeton 
V.  County  Commissioners^  17  Pick  154, 156 :  "  But  it  is  contended, 
on  the  part  of  the  present  petitioners,  that  the  petition  for  a 
highway  prayed  for,  is  one  entire  thing  or  subject-matter  of  judi- 
cial consideration  and  decision,  and  that  it  must  be  granted  in 
whole,  or  rejected  in  whole.     As  a  general  rule,  supposing  the 
question  to  stand  on  the  general  statute  of  1786,  c,  67,  5.  4,  giving 
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power  to  the  Court  of  General  Sessions,  upon  application  made 
therefor,  to  lay  out  new  highways  .  .  .  without  any  express  lim- 
itation, the  construction  contended  for  would  hardly  seem  to  be 
analogous  to  the  course  of  judicial  proceeding,  where  usually, 
upon  the  maxim  that  the  whole  embraces  all  the  parts,  a  prayer, 
Claim,  or  demand  for  a  larger  sum  or  quantity,  is  taken  to  be  a 
prayer  or  claim  for  all  the  sums  or  parts  of  which  it  is  composed, 
and  under  such  claim  the  party  shall  recover  such  part  as  he  can 
establish  title  to.  .  .  .  K'or  is  there  any  case  that  I  am  aware  of, 
in  which  it  has  been  held  under  the  statute  of  1786,  the  Court 
of  Sessions  could  not  lay  out  a  part  of  the  highway  prayed  for." 

In  the  revision  of  1842  it  was  provided  that  "  selectmen  upon 
petition  are  authorized  to  lay  out  any  new  highway  .  .  .  within 
their  town  for  which  there  shall  be  occasion,  either  for  the  ac- 
commodation of  the  public  or  the  person  applying."  R  S.,  c. 
49,  s.  1.  This  language  with  slight  and  unimportant  changes 
was  adopted  in  the  Compiled  Statutes,  c.  52,  s.  1,  the  General 
Statutes,  e.  61,  s.  1,  and  in  the  General  Laws,  c.  67,  s.  1,  which 
were  in  force  when  the  road  in  question  was  laid  out. 

In  Uames  v.  Northumberland^  44  K  H.  67,  68,  it  is  said:  "The 
petition  being  the  foundation  of  their  [the  selectpaen's]  jurisdic- 
tion to  lay  out  a  particular  highway,  it  follows  that  upon  a  peti« 
tion  for  one  highway  they  have  no  authority  to  lav  out  another ; 
for  there  is  no  petition  for  such  other  highway  before  them,  and 
without  a  petition  they  cannot  act."  It  is  not  necessary  to  con- 
trovert this  proposition  to  hold  that  the  laying  out  of  a  part  of 
the  way  prayed  for  may  be  authorized  by  the  statute.  The  peti- 
tioners in  effect  ask  for  a  new  highway  to  accommodate  public 
travel  between  two  points.  The  public  convenience  or  necessity 
is  the  important  fact  to  be  established  to  authorize  the  taking  of 

Srivate  property  for  highway  purposes  {Underwood  v.  Bailey^  59 
'.  H.  480);  but  when  that  fact  is  found,  the  location  of  such  a 
way  as  will  most  conveniently  accommodate  the  public  travel 
between  the  termini  in  the  petition  is  the  way  which  the  statute 
authorizes  the  selectmen  to  lay  out.  If  they  find  that  the  public 
convenience  will  be  best  promoted  by  laying  out  a  road  over 
half  of  the  route  proposed  by  the  petitioners,  the  verbal  distinc- 
tion that  such  a  road  is  not  the  road  prayed  for  would  not  be 
legally  true.  As  the  petitioners  represent  the  public,  the  high- 
way they  ask  for  must  necessarily  be  the  most  convenient  one 
under  all  the  circumstances  for  communication  between  the 
localities  indicated  in  the  petition.  The  most  inconvenient  one 
could  not  be  legally  laid  out ;  nor  could  it  be  the  one  for  the 
laying  out  of  which  the  petition  was  filed.  By  applying  exces- 
sively technical  rules  to  the  language  used  in  highway  petitions, 
the  jurisdiction  of  selectmen  to  act  may  be  so  limited  as  to  com- 
pel them  to  deny  applications  for  new  highways,  simply  because 
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by  a  narrow  definition  of  the  word  "  termini  "  they  do  not  think 
the  public  necessity  requires  the  road  prayed  for.     The  result  is 
that  in  many  cases  the  laying  out  of  a  necessary  highway  re- 
quires a  series  of  applications  entailing  long  and  expensive  liti- 
gation, much  of  which  would  be  avoided  by  a  reasonable  inter- 
pretation of  the  petitioners'  language.     In  other  cases,  selectmen, 
assuming  that  their  jurisdiction  was  strictly  limited  by  the  exact 
termini  mentioned  in  the  petitions,  have  undoubtedly  laid  out 
highways  in  accordance  therewith,  leaving  the  public  to  suffer 
the  consequences  of  inconvenient,  expensive,  and  absurd  termini. 
Formerly  it  was  customary  for  petitioners  to  designate  the 
intermediate  bounds  of  the  proposed  highway;  *'and  the  result 
was  a  failure  to  lay  out  the  ways,  and  delay,  and  increased  ex- 
pense, even  in  cases  where  the  public  good  required  roads  to  be 
laid  out  between  the  termini  of  the  ways  asked  for,  but  not  upon 
lines  to  which  they  were  limited.     In  such  cases,  the  committee 
or  commissioners  having  no  authority  to  lay  out  the  ways  in  any 
other  places  than  those  specified  in  the  petition,  the  ways  were 
of  course  not  laid  out,  and  the  public  were  left  to  suffer  from  the 
want  of  them."     Wiggin  v.  Exeter,  13  K  H.  304.  307.     To  rem- 
edy these  evils,  a  rule  of  court  was  adopted  (Rule  85)  providing 
that :  "  Petitions  for  highways  must  give  the  termini  of  the  road 
prayed  for,  without  fixing  any  intermediate  bounds."     "  The  in- 
tention and  purpose  was,"  the  court  say  in  Wiggin  v.  Exeter,  *'to 
prescribe  such  a  form  of  petition,  that  in  conformity  with  its 
terms,  and  consistently  therewith,  the  committee  or  commission- 
ers might  exercise  their  own  discretion  as  to  the  particular  local- 
ities over  which  the  ways  should  pass  between  the  termini  speci- 
fied."   It  has  not  been  held  that  a  description  of  a  proposed  way 
in  a  petition  by  intermediate  bounds  necessarily  limits  the  juris- 
diction of  the  selectmen  or  the  court,  so  that  a  judgment  laying 
out  the  way  on  a  different  route  between  the  termini  might  be 
collaterally  attacked.     But  if  the  identical  way  specified  m  the 
petition  determines  with  exactness  the  beginning  and  ending  of 
the  way  that  may  be  laid  out,  it  is  not  apparent  why,  if  interme- 
diate bounds  are  given,  they  do  not  fix  with  more  definiteness 
the  precise  way  desired  and  the  subject-matter  for  judicial  inves- 
tigation.    The  reason  for  the  rule  dispensing  with  intermediate 
bounds  was  that  they  unnecessarily  limited  the  discretion  of  the 
tribunal  charged  with  the  duty  of  ascertaining  the  public  need. 
"  Experience  has  shown  the  necessity  of  leaving  it  to  the  discre- 
tion of  the  commissioners  to  determine  the  line  of  the  way  be- 
tween the  termini  given,  with  no  other  limit."     Wiggin  v.  Exeter, 
supra,  309.     But  the  same  public  necessity  exists  for  leaving  to 
them  the  question  of  the  exact  location  of  the  termini.     On  the 
theory  that  the  bounds  of  the  petition  prescribe  with  exactness 
the  beginning  and  ending  of  the  way,  the  result  often  is  a  long. 
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circuitous  route,  much  more  expensive  and  inconvenient  than  a 
straight  route  that  might  be  laid  out  between  other  bounds. 
The  public  good  requires  the  latter  way,  if  it  accommodates  the 
same  public  travel  that  the  former  way  accommodates.  A  de- 
termination that  intermediate  bounds  do  not  mark  the  best 
course  for  the  highway  which  the  public  good  requires,  is  often 
necessarily  equivalent  to  a  finding  that  the  proposed  termini  are 
not  the  best.  And  the  public  necessity  that  requires  a  judicial 
location  of  substantially  all  intermediate  bounds  does  not  exclude 
a  judicial  location  of  the  most  suitable  and  convenient  termini, 
when,  upon  petition,  notice,  and  a  hearing  of  all  parties  in  inter- 
est, the  fact  is  alleged  and  proved  that  a  new  highway  is  neces- 
sary for  the  accommodation  of  public  travel  between  two  points 
in  the  same  town,  the  selectmen  are  authorized  to  lay  out  a 
hiffhway  which  in  their  opinion  will  best  promote  the  line  of 
public  communication  desired.  The  termini  set  out  in  the  peti- 
tion are  useful  as  indicating  the  general  purpose  of  the  way. 
They  are  not  territorial  bounds  of  the  selectmen's  jurisdiction 
under  the  petition. 

"  It  is  quite  clear,  that  highways  in  this  state  can  only  be  laid 
out  upon  a  written  petition,  and  that  they  must  be  laid  out  sub- 
stantially in  conformity  therewith.  A  road  cannot  be  laid  out 
upon  a  route  substantially  other  and  different  from  that  described 
in  the  petition,  fairly  and  properly  understood  according  to  its 
legal  construction  and  intendment.''  Raymond  v.  Gfriffin,  23 
N.  H.  340,  345.  In  Stinson  v.  Dmbarton,  46  I^.  H.  385,  the  peti- 
tien  was  for  a  highway  between  two  points  *'  by  the  most  direct 
and  convenient  route."  The  way  laid  out  was  described  as  be- 
ginning at  one  of  the  points,  thence  over  an  established  highway 
311  rods,  thence  on  a  line  through  fields  624  rods,  and  thence  by 
another  established  highway  seventy  rods  to  the  other  point. 
There  was  no  occasion  for  a  new  location  of  the  old  highway 
seventy  rods  in  length.  That  part  of  the  laying  out  was  wholly 
unnecessary  so  far  as  the  public  convenience  was  concerned. 
The  public  good  did  not  require  its  re-location,  and  if  the  way 
had  been  described  as  stopping  at  the  end  of  the  second  course, 
the  way  laid  out  would  have  been  none  the  less  the  way  prayed 
for.  It  would  have  afforded  the  same  public  accommodation  as 
the  one  described  in  the  report.  It  would  have  been  in  effect 
the  same  road.  And  the  language  of  the  court  would  be  as 
much  in  point,  when  they  say :  "  In  the  present  case  it  does  not 
appear  that  the  road  as  laid  out  is  not  substantially  a  direct  and 
convenient  means  of  communication  between  the  termini  de- 
scribed in  the  petition,  and  no  fraud  is  shown;  we  must,  there- 
fore, take  the  judgment  of  the  commissioners  as  conclusive  as  to 
the  necessity."  To  lay  out  "  a  direct  and  convenient  means  of 
communication  between  the  termini"  does  not  make  it  necessary 


Digitized  by  VjOOQIC 


N.  H.]  SPAULDING  v.  GROTON.  83 

that  both  or  either  of  "  the  stakes  and  stones  "  specified  in  the 
petition  as  termini  shall  fall  within  the  way  as  described  in  the 
judgment  laying  it  out.  Upon  a  petition  for  a  way  between  two 
definite  points  selectmen  have  authority  to  lay  out  a  direct  and 
convenient  way  for  the  accommodation  of  public  travel  between 
those  points.  K  the  court  "in  its  discretion  may  accept  the 
report  of  a  committee,  so  far  as  it  lays  out  a  part  of  a  highway, 
and  reject  it  for  the  residue  "  (Peirce  v.  Somersworth^  10  IS.  H. 
369,  872),  it  would  seem  that  selectmen  may  lay  out  a  part  of 
the  way  prayed  for,  and  deny  the  petition  for  the  residue.  The 
public  necessity  may  require  such  a  judgment,  and  no  suflicient 
reason  is  suggested  why  it  cannot  be  rendered. 

In  F(yrd  v/Danburi/,  44  N.  H.  388,  391,  it  is  said:  "  The  only 
distinctive  marks  of  a  highway  as  petitioned  for  are  its  termini. 
If  two  petitions  were  presented  to  the  selectmen  at  the  same 
time,  both  commencing  at  the  same  monument  and  running  in 
the  same  general  direction,  but  one  stops  at  a  monument  one 
mile  from  the  starting  point,  and  the  other  continues  to  another 
monument  a  mile  beyond,  the  petitions  could  not  be  said  to  be 
for  the  same  highway.  The  surface  of  the  ground  might  be 
such,  and  other  circumstances  connected  with  the  routes,  that 
though  both  were  to  go  in  the  same  general  direction,  yet  the 
one  would  need  to  go  upon  ground  entirely  different  from  the 
other  for  the  first  mile."  The  test  here  suggested  is  the  one 
applied  in  determining  the  corner  bounds  between  two  farms, 
when  exact  mathematical  measurements  are  necessary ;  but  the 
reason  for  such  exactness  in  determining  the  location  of  bounda- 
ries does  not  apply  in  the  laying  out  of  highways.  The  question 
whether  the  supposed  routes  are,  or  are  not,  the  same  for  the 
purposes  of  a  highway  does  not  depend  alone  upon  the  distance 
between  them,  but  principally  upon  their  identity  in  affording 
means  of  convenient  communication  between  the  localities  indi- 
cated by  the  termini  of  the  petition.  In  a  thickly  settled  com- 
munity a  wide  divergence  of  the  proposed  routes,  or  the  laying 
out  of  a  small  part  of  the  way  desired  instead  of  the  whole,  may 
show  that  the  localities  to  be  benefited  were  not  the  same,  that 
each  route  would  accommodate  a  different  line  of  travel,  and 
that  their  termini  were  in  fact  different.  On  the  other  hand,  in 
a  wilderness  such  differences  in  the  location  of  ways  might  be 
quite  unimportant ;  the  public  accommodation  might  be  the 
same.  Other  considerations  might  have  a  legitimate  bearing 
upon  the  question  of  the  identity  of  the  ways.  Consequently,  it 
cannot  be  held  that  the  jurisdiction  of  selectmen  in  laying  out  a 
highway  is  limited  by  arbitrary  bounds,  which  conveniently  indi- 
cate the  public  purpose  of  the  way  without  attempting  to  fix  the 
actual  points  of  its  beginning  and  ending.  But  it  is  said  that  if 
the  exact  termini  of  the  petition  are  not  regarded  as  jurisdic- 
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tional  bounds  of  the  way  that  may  be  laid  out,  a  looseness  of 
practice  will  be  introduced  authorizing  the  laying  out  of  a  way 
not  contemplated  in  the  petition.  This  argument  involves  a 
contradiction.  The  petitioners  seek  the  best  way  for  public 
travel  from  one  point  to  another;  the  selectmen,  governed  by 
the  same  purpose,  lay  out  a  way  which  best  subserves  the  public 
necessity  tor  travel  between  the  indicated  points.  The  question 
presented  by  the  petition  for  judicial  solution  is  the  question 
determined  by  the  judgment  laying  out  the  way.  The  exercise 
of  this  authority  does  not  justify  the  laying  out  of  a  way  entirely 
foreign  to  the  purpose  of  the  petition,  but  such  a  way  only  as  is 
described  by  a  reasonable  construction  of  the  petitioners'  lan- 
guage. 

If  Cole  V.  Canaan,  29  K  H.  88,  Cle7neni  v.  Bums,  43  N.  H.  609, 
and  Flanders  v.  Colebrook,  51  N.  H.  300,  are  in  conflict  with  this 
result,  they  are  overruled.  It  might  appear  from  a  full  report 
of  all  the  facts  and  circumstances  that  those  decisions  were  cor- 
rect, not  on  a  narrow  doctrine  of  termini,  but  on  the  ground  of 
reasonable  public  necessity  and  convenience.  As  it  does  not 
appear  that  the  selectmen  exceeded  their  jurisdiction  in  laying 
out  a  part  of  the  way  prayed  for,  the  judgment  they  rendered 
cannot  be  attacked  in  this  collateral  proceeding.  The  case  dis- 
closes no  fact  indicating  that  the  way  they  laid  out,  *'  when  prop- 
erly understood  according  to  its  legal  construction  and  intend- 
ment "  (Raymond  v.  Griffin,  supra),  was  not  the  way  prayed  for, 
or  that  the  statement  in  the  selectmen's  return  was  not  true,  that 
they  laid  out  ''  a  new  highway  as  requested  in  said  petition." 

2.  As  the  way  in  question  has  not  been  used  twenty  years  for 
public  travel,  the  plaintiff"  cannot  recover  without  showing  a 
defect  in  it  at  a  point  where  a  highway  has  been  laid  out  in  the 
mode  prescribed  by  statute.  P.  S.,  c.  67,  s.  1 ;  Tilton  v.  Pitisjield, 
58  N.  H.  327.  The  recorded  return  of  the  selectmen  lays  out  a 
highway  between  two  termini,  a  stake  at  the  watering-trough 
and  a  stake  in  the  old  road.  From  the  first  terminus  it  runs 
"in  a  southerly  direction  120  rods  over  land  of  Charles  Spauld- 
ing;  thence  south  over  land  of  A.  P.  French's  heirs  45  rods"  to 
the  second  terminus.  It  is  claimed  that  this  description  of  the 
way  is  void  for  uncertainty,  because  "  southerly  "  may  be  south- 
east or  southwest,  or  any  direction  between  those  points.  But 
that  result  does  not  necessarily  follow.  The  beginning  and  end- 
ing of  the  way  laid  out  are  established  by  definite  bounds,  and 
the  fact  that  a  definite  intermediate  bound  is  wanting  may  not 
be  the  cause  of  insuperable  difliculty.  The  lines  of  the  Spauld- 
ing  and  French  lands  are  also  bounds  which  in  connection  with 
the  termini  may  be  sufficient  to  remove  any  reasonable  doubt  of 
the  location  of  the  way  described  in  the  return.  The  case  does 
not  furnish  sufficient  facts  for  a  determination  of  this  question. 
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3.  The  judgment  lays  out  a  way  on  one,  or  at  most  two,  lines, 
while  the  survey  of  the  road  as  constructed  shows  that  it  has 
several  courses.  It  follows  that  in  many  places  the  road  as  built 
is  not  the  road  that  was  laid  out.  The  construction  of  the  road 
on  courses  different  from  those  specified  in  the  return  does  not 
change  the  legal  effect  and  meaning  of  the  return,  or  make  all 

?arts  of  the  road  fall  within  the  legal  limits  of  the  highway, 
'he  defect  complained  of  may  not  have  been  in  the  highway  that 
was  laid  out,  and  in  that  event  the  town  would  not  be  liable. 

Case  discharged. 

Smith,  J.,  did  not  sit;  Blodgett  and  Chase,  J  J.,  dissented  : 
the  others  concurred. 


Grafton,    ) 

Cass,  Ajp'U  v.  Brown,  AdmW. 


June,  1894. 


At  common  law  no  right  passes  by  a  release  but  that  which  the  releasor  has 

at  the  time. 
A  writing  not  under  seal  and  containing  no  covenants  will  not  operate  as  a 

release  of  the  expectant  interest  of  an  heir  at  law. 
If  money  be  paid  to  an  heir  at  law  who,  upon  receipt  thereof,  relinquishes 

all  interest  in  the  estate,  the  transaction  will  be  deemed  an  advancement, 

in  the  absence  of  evidence  that  it  was  intended  as  a  loan  or  gift. 

Appeal,  from  a  decree  of  the  judge  of  probate  disallowing  the 
plaintiff's  claim  to  a  distributive  share  of  the  estate  of  Jonas  G. 
Brown,  who  died  intestate  October  2,  1889,  and  was  survived  by 
his  widow,  a  son,  a  daughter,  and  the  plaintiff',  the  only  child  of 
a  deceased  daughter.     Facts  found  by  the  court. 

June  5,  1889,  Jonas  G.  Brown  paid  the  plaintiff  $300,  and  she 
executed  and  delivered  to  him  a  writing  not  under  seal,  as  fol- 
lows: "Know  all  men  by  these  presents  that  in  consideration  of 
three  hundred  dollars  to  me  this  day  paid  by  Jonas  G.  Brown  of 
Haverhill,  I  do  hereby  relinquish  all  my  rights  of  dower  and  in- 
terest that  I  have  or  may  have  in  the  estate  of  said  Jonas  G. 
Brown." 

The  plaintiff  offered  to  show  that  while  her  mother,  who  died 
ill  1872,  was  on  her  deathbed,  Jonas  G.  Brown,  in  consideration 
of  the  right  to  a  deed  of  a  farm,  promised  her  to  pay  the  plain- 
tiff $300;  that  the  payment  of  June  5,  1889,  was  made  in  per- 
formance of  this  agreement,  and  was  so  stated  by  Brown  at  the 
time  the  money  was  paid ;  that  when  the  writing  was  signed  by 
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the  plaintiff,  Brown  informed  her  it  was  a  receipt  for  the  $300 
which  he  had  agreed  with  the  mother  to  pay;  that  the  value  of 
Brown's  estate  was  at  least  $10,000  when  the  paper  was  signed 
and  at  the  date  of  his  death.  The  defendant  claimed  that  the 
writing  barred  the  plaintiff*  from  a  distributive  share  in  the  es- 
tate, and  that  the  evidence  offered  was  inadmissible. 

Smith  ^  Sloane  and  Bingham  ^  Bingham^  for  the  plaintiff. 

Bingham^  Mitchell  ^  Baichelbr  and  Harry  M,  Morse^  for  the  de- 
fendant 

Smith,  J.  At  common  law  no  right  passes  by  a  release  but  a 
right  which  the  releasor  had  at  the  time  the  release  was  made. 
Quarks  v.  Quarks^  4  Mass.  680,  688.  The  instrument  executed 
by  the  plaintiff  June  5,  1889,  contains  no  covenants  and  is  not 
under  seal.  She  had  no  present  interest  in  the  estate  of  her 
grandfather  at  the  time  it  was  executed.  The  instrument  there- 
fore cannot  take  effect  as  a  release ;  and  if  it  were  under  seal, 
there  being  no  covenants,  she  would  not  be  estopped  to  assert 
her  right  to  a  share  in  the  estate. 

Is  the  writing  evidence  that  the  sum  of  $300  was  paid  to  her 
by  way  of  advancement  as  her  share  in  the  estate  of  the  de- 
ceased ?  "  No  personal  property  delivered  shall  be  deemed  an 
advancement  unless  proved  to  be  such  by  an  acknowledgment  in 
writing,  signed  by  the  party  receiving  it,"  etc.  P.  S.,  c.  196,  s. 
12 ;  G.  L.,  c.  203,  s.  12.  The  plaintiff  was  the  only  child  and 
heir  of  her  deceased  mother,  daughter  of  Jonas  G.  Brown,  and, 
in  case  he  should  die  intestate,  she  surviving  him,  would  inherit 
a  share  of  his  estate,  then,  and  at  the  time  of  his  decease  four 
months  later,  of  the  value  of  $10,000.  The  word  "advance- 
ment ''  is  not  in  the  writing,  nor  is  it  necessary.  No  particular 
form  of  words  is  required  by  the  statute  to  constitute  an  advance- 
ment; but  it  must  appear  that  the  money  paid  or  property  de- 
livered was  not  paid  or  delivered  as  a  loan  or  gift.  It  must 
appear  that  the  money  or  property  was  intended  as  an  advance- 
ment towards  the  child's  future  share  of  his  father's  estate.  Fd- 
loics  V.  Litiky  46  N.  H.  27,  35.  It  is  not  claimed,  and  there  is  no 
evidence,  that  the  sum  of  $300  was  paid  to  the  plaintiff  as  a 
loan  or  gift.  She  had  and  could  have  no  right  of  dower  in 
his  real  estate.  But  she  had  an  expectant  interest  in  Ms 
estate,  dependent  upon  his  dying  intestate  and  her  surviving 
him.  If  this  was  not  the  interest  relinquished  by  the  words  '*  all 
my  rights  of  dower  and  interest  that  I  have  or  may  have  in  the 
estate  of  said  Jonas  G.  Brown,"  and  if  the  sum  of  $300  was  not 
received  as  an  advancement  in  full  of  her  share  in  his  estate,  it 
is  not  possible  to  give  to  the  writing  any  effect  whatever.     Un- 
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less  it  is  capable  of  this  construction  it  must  wholly  fail.  It  is  not 
improbable  that  bv  "  dower  "  the  parties  intended  her  expectant 
interest  in  the  real  estate  of  Jonas.  But  rejecting  the  word  as 
surplusage,  sufficient  remains  to  show  that  the  sum  was  received 
as  an  advancement. 

The  plaintiff  offers  to  show  that  the  sum  of  $800  was  not  paid 
to  her  as  an  advancement,  but  in  payment  of  a  debt  due  to  her 
from  Jonas ;  that  the  paper  signed  by  her  was  intended  as  a 
receipt  and  for  no  other  purpose ;  and  that  through  fraud  or 
mistake  a  release  was  substituted  for  a  receipt.  The  defendant 
objects  that  parol  evidence  to  show  these  facts  would  be  in  vio- 
lation of  the  well-known  rule  of  evidence,  that  a  written  contract 
cannot  be  contradicted  or  varied  by  parol. 

That  the  plaintiff's  signature  was  obtained  by  fraud  may  be 
shown  by  parol.  Fraud  vitiates  every  contract.  The  evidence 
neither  varies  nor  contradicts  the  contract.  On  the  contrary,  it 
shows  that  the  parties  never  entered  into  the  alleged  contract, 
and  that  the  writing  never  was  the  deed  of  the  party  defrauded. 
A  general  plea  that  a  deed  was  obtained  by  fraud  or  misrepre- 
sentation is  sufficient.  1  Ch.  PI.  *537.  It  is  a  good  replication 
to  a  plea  of  release  that  it  was  obtained  by  fraud.  1  Ch.  PI. 
*582;  Haiti  v.  Holcomb,  23  N.  II.  535;  Webb  v.  Steele,  13  N.  H. 
230;  Ladd  v.  Rice,  57  K  H.  374;  Bell  v.  Lamprey,  52  N.  H. 
41,  47. 

Is  parol  evidence  admissible  to  show  that  the  writing  was 
signed  through  misapprehension  or  mistake?  In  Gocmoin  v. 
Goodwin,  59  N.  H.  548,  it  was  held  that  a  writing  partaking  of 
the  character  both  of  a  receipt  and  a  contract  may  be  varied  and 
controlled  by  parol  evidence,  so  far  as  it  is  a  receipt;  but  in 
other  respects  it  stands  like  any  other  written  contract,  and  can- 
not be  contradicted  by  parol  evidence.  Greenleaf  says  a  receipt 
may  be  either  a  mere  acknowledgment  of  payment  or  delivery, 
or  it  may  also  contain  a  contract  to  do  something  in  relation  to 
the  thing  delivered.  In  the  former  case  it  is  merelv  prima  facie 
evidence  of  the  fact,  and  not  conclusive,  and  thereK)re  the  fact 
which  it  recites  may  be  contradicted  by  oral  testimony.  But  so 
far  as  it  is  evidence  of  a  contract  between  the  parties  it  stands 
on  the  footing  of  all  other  contracts  in  writing,  and  cannot  be 
contradicted  or  varied  by  parol.  1  6r.  Ev.,  s.  305.  The  rule 
that  a  receipt  furnishes  mere  prim/x  facie  evidence  of  the  facts, 
grows  out  of  the  fact  that  a  receipt  is  not  a  contract.  "  It  is  a 
mere  declaration  or  admission  in  writing.'*  Ryan  v.  Ward,  48 
N.  Y.  204,  208. 

In  Furbush  v.  Goodwin,  25  N.  H.  425,  parol  evidence  was  held 
admissible  to  show  that  the  purpose  for  which  money  was  paid 
was  different  from  that  stated  in  a  receipt.  Woods,  J.,  said :  '*It 
is  not  a  rule  of  law  of  recent  date,  or  a  doctrine  of  new  impres- 


Digitized  by  VjOOQIC 


88  CASS  V.  BROWN.  [68 

sion,  that  a  receipt  may  be  explained  by  parol  evidence.  If  its 
import  be  not  what  the  parties  designed  it  should  be,  or  if,  in  its 
terms,  it  be  not  what  it  was  intended  to  be,  the  true  intent  and 
meaning  of  it  may  be  shown  by  parol.  In  fact,  no  principle, 
perhaps,  is  better  settled  than  that  receipts  may  be  explained  by 
parol,  and  their  true  meaning  and  purpose  shown,  although  the 
same  may  not  be  in  accordance  with  their  provisions ;  and  in 
effect,  in  that  way  the  terms  of  the  written  instrument  may  be 
varied,  explained,  limited,  and  controlled  by  parol  evidence.  .  .  . 
The  object  of  proofs  let  in  by  way  of  explanation,  is  to  show  that 
instruments  to  be  explained  do  not  express  the  true  intent  of  the 
parties,  and  to  show  that  the  same  were  not  designed  to  have, 
and  should  not  be  allowed  to  have,  the  effect  which,  by  their 
terms,  they  would  properly  have." 

In  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  an  action  upon  a 
policy  of  insurance,  parol  evidence  was  received  to  show  that 
incorrect  answers  to  certain  questions  in  the  application  were 
inserted  by  the  agent  of  the  insurance  company  without  any 
procurement,  fault,  or  negligence  of  the  assured.  The  decision 
in  that  case  might  well  be  sustained  upon  the  ground  that  a 
fraud  had  been  perpetrated  upon  the  assured. 

In  Fuller  v.  Oritiendm,  9  Conn.  401,  406,  it  was  said :  "  The 
true  view  of  the  subject  seems  to  be  that  such  circumstances  as 
would  lead  a  court  of  equity  to  set  aside  a  contract  (such  as 
fraud,  mistake,  or  surprise)  may  be  shown  at  law  to  destroy  the 
effect  of  a  receipt." 

In  Goodwill  v.  Goodivin,  supra,  there  was  no  contention  that 
the  terms  of  the  writing  were  not  what  the  parties  intended  and 
understood,  and  hence  no  parol  explanation  was  required  as  to 
its  purport  and  effect.  Foster.  J.,  in  the  opinion  remarked :  "  The 
contract  is  positive.  It  might,  perhaps,  be  avoided  by  showing 
that  the  plaintiff's  signature  was  obtained  by  fraud,  or  through 
a  mistake  or  misapprehension  of  material  facts." 

It  will  probably  be  found  on  examination  of  the  cases,  that  the 
conflict  in  the  decisions  is  not  wholly  reconcilable. 

In  this  view  of  the  case,  without  attempting  to  decide  how  far 
the  writing  in  question  is  a  receipt  and  how  far  it  is  a  contract, 
we  do  not  decide  whether  parol  evidence  is  admissible  in  this 
proceeding  to  show  that  it  was  signed  through  mistake  or  mis- 
apprehension of  material  facts.  The  plaintiff' has  a  full  and  ade- 
quate remedy  by  filing  a  bill  in  equity  for  a  reformation  or 
rescission  of  the  writing,  as  an  amendment  to  her  reasons  of 
appeal. 

Case  disclmrged. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 
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Grafton,    ) 
June,  1894.  S 

Monroe  v.  Connecticut  River  Lumber  Co.  ^  a. 

A  town  may  maintain  an  action  on  the  case  for  the  obstruction  or  desti*uction        70  3731 
of  highways  within  its  limits.  70  ^1 

A  declaration  alleging  as  the  cause  of  injury  distinct  acts  of  negligence,  by      r^^^ 
different  defendants,  at  separate  times,  is  not  demurrable.    Under  such      \j2  447I 
declaration,  evidence  against  one  defendant  or  all  is  admissible ;  and  the 
introduction  of  evidence  against  one  is  not  an  election  to  proceed  against 
him  alone. 

If  a  witness  has  made  statements  in  writing  inconsistent  with  his  testimony 
on  the  trial,  they  may  be  read,  and  he  may  be  questioned  in  relation 
thereto.  In  such  case  the  probable  truth  or  falsity  of  either  statement  is 
legitimate  matter  for  argument. 

In  an  action  by  a  town  to  recover  for  the  destruction  of  a  highway,  the  in- 
creased expense  of  maintaining  a  new  highway  in  a  different  location,  is  one 
of  the  elements  of  damage. 

It  is  no  defence  to  an  action  for  injuries  caused  by  an  insufficient  dam,  that 
its  owners  were  not  notified  of  its  unsafe  condition. 

Upon  the  question  of  due  care  in  the  management  of  a  drive  of  logs,  it  is 
not  error  to  instruct  the  jury  that  they  may  properly  consider  what  their 
own  conduct  would  have  been  under  like  circumstances. 

Case.  The  declaration  alleged,  in  substance,  that  the  defend- 
ants, Van  Dyke  and  McFarland,  in  June,  1884,  negligently  re- 
paired and  in  part  rebuilt  a  dam  owned  by  them  on  the  Con- 
necticut river ;  that  Van  Dyke  sold  his  interest  to  the  Connecti- 
cut River  Lumber  Company  in  1885,  but  has  since  been  the 
president  and  general  manager  of  the  corapanv,  and  as  such  has 
had  control,  management,  and  supervision  of  the  dam,  which 
has  ever  since  been  negligently  kept  and  maintained  by  the 
defendants ;  that  in  May,  1888,  the  defendant  company  negli- 
gently ran  a  large  number  of  logs  over  the  dam,  Van  Dyke 
directing  and  controlling  the  business;  that  by  the  negligence 
of  the  company  and  Van  Dyke,  a  large  jam  of  logs  formed  upon 
and  above  the  dam  ;  that  in  consequence  of  the  jam  and  of  the 
negligent  construction  and  maintenance  of  the  dam,  it  gave  way 
and  allowed  the  water  and  logs  to  escape,  causing  a  washout  of 
highways  in  the  plaintiff  town,  compelling  the  town  to  repair 
certain  highways  and  to  build  new  ones,  the  latter  necessarily 
being  less  favorably  located  and  more  expensively  maintained 
than  those  they  replaced. 

The  defendants  demurred,  because  "  there  are  no  allegations 
of  any  joint  act  causing  damage,  nor  of  any  separate  act  causing 
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damage,  but  the  allegatioD  is  of  separate  acts  at  different  times 
participated  in  by  part  of  the  dereodants,  which  caused  the 
damage  in  conjunction  with  other  separate  acts  committed  by 
other  defendants '' ;  and  because  "  the  plaintiffs  have  no  legal 
interest  in  the  highways  sufficient  to  authorize  them  to  maintain 
a  suit."  The  demurrer  was  overruled,  and  the  defendants  ex- 
cepted. 

Trial  by  jury.  Verdict  for  Van  Dyke  and  McFarland  and 
against  the  Connecticut  River  Lumber  Company. 

The  plaintiffs  claimed,  and  introduced  evidence  tending  to 
prove,  that  Van  Dyke  owned  the  dam  for  several  years  prior  to 
February  17,  1886,  when  he  conveyed  it  to  the  company;  that 
McFarland,  since  June,  1883,  had  a  ri^ht  to  a  part  of  the  water; 
that  Van  Dyke  and  McFarland,  at  different  times  and  indepen- 
dently of  each  other,  repaired  and  rebuilt  portions  of  the  dam, 
and  this  work  was  negligently  done;  that  the  company,  after 
the  purchase  from  Van  Dyke,  were  engaged  in  running  logs 
down  the  river ;  that  in  May,  1888,  the  company  negligently 
permitted  a  jam  of  logs  to  form,  .which  brought  an  additional 
strain  on  the  dam,  and  knowingly  maintained  the  dam  in  this 
unsafe  condition;  that  the  dam  gave  way  on  account  of  its 
insufficiency  to  withstand  the  strain ;  that  the  wjishout  which 
resulted  was  caused  by  the  combined  and  concurrent  negligence 
of  all  the  defendants,  and  in  the  absence  of  such  negligence  by 
any  one  of  them  would  not  have  happened.  The  company  ex- 
cepted to  evidence  of  the  separate  negligence  of  Van  Dyke  and 
of  McFarland  in  repairing  and  rebuilding  the  dam,  also  to  evi- 
dence of  their  own  negligence  in  the  management  of  logs,  not 
participated  in  by  all  the  defendants,  and  to  an  instruction  to 
the  jury,  that,  if  the  plaintiffs'  claims  were  found  to  be  sustained 
by  the  evidence,  they  were  entitled  to  a  verdict  against  all  the 
defendants. 

On  the  cross-examination  of  Waite,  a  witness  for  the  defend- 
ants, the  court  ruled  that  the  plaintiffs'  counsel  might  read  such 
Earts  of  a  previous  statemefnt  in  writing  made  by  the  witness  as 
e  desired  to  question  him  upon,  and  such  parts  only,  and  the 
defendants  excepted.  Counsel  thereupon  read  the  entire  state- 
ment, portions  of  which  were  not  inconsistent  with  the  testi- 
mony of  the  witness  on  the  stand,  and  questioned  him  upon 
parts  of  it,  to  which  the  defendants  excepted.  In  his  argument 
to  the  jury,  the  plaintiffs'  counsel  was  permitted  to  argue  that 
the  previous  statement  of  Waite  was  true,  and  his  testimony  on 
the  stand  false,  to  which  the  defendants  excepted. 

During  the  argument  for  the  plaintiffs,  one  of  the  defendants' 
counsel  stepped  to  the  bench  and  desired  an  exception  noted  to 
what  had  just  been  said.  The  attention  of  the  presiding  justice 
had  been  diverted  from  the  argument,  so  that  he  had  not  no- 
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ticed  the  language  complained  of.  On  hie  request  that  the 
reporter's  notes  of  the  language  be  obtained,  the  defendants' 
counsel,  after  inquiry,  reported  that  no  minute  of  the  language 
had  been  taken,  and  presented  a  writing  as  follows :  "  The 
Connecticut  Eiver  Lumber  Company  desire  an  exception  to  that 
part  of  the  argument  referring  to  the  education  of  George  Van 
Dyke  and  the  company  about  destroying  dams,  bridges,  and 
property  along  the  banks  of  the  river."  This  exception  was  not 
called  to  the  attention  of  the  plaintifts'  counsel,  and  he  had  no 
knowledge  of  it  until  after  the  trial. 

Subject  to  the  defendants'  exception  to  the  substance  of  the 
matter  called  for,  and  not  to  the  qualification  of  the  witness, 
Cross,  one  of  the  selectmen  of  Monroe  in  1888  and  agent  of  the 
town  during  that  year  in  the  business  of  reconstructing  the 
roads,  gave  his  estimate  of  the  additional  expense  of  maintain- 
ing a  new  road  built  in  place  of  one  that  had  been  destroyed, 
and  what  part  of  a  certain  expense  incurred  by  the  town  was 
unnecessary.  One  Hadlock  was  permitted  to  testify,  subject  to 
exception,  that  the  banks  are  steeper  on  each  side  of  the  new 
road  than  they  were  on  the  old  road,  as  bearing  on  the  question 
of  additional  expense  of  maintenance. 

From  the  time  the  dam  was  repaired  and  rebuilt  until  it  gave 
way,  many  citizens  of  Monroe,  including  some  of  the  selectmen, 
had  often  been  in  plain  sight  of  it.  The  company  offered  to 
show  that  after  their  purchase,  in  1886,  they  received  no  notice 
from  the  selectmen  or  other  officers  of  the  town,  or  from  any 
source,  that  the  dam  was  unsafe.  The  evidence  was  excluded, 
and  the  company  excepted. 

An  exception  to  the  instructions  to  the  jury  is  sufficiently 
stated  in  the  opinion, 

Jcmies  W,  Bemickj  Bingham,  Miichell  ^  Batchellor,  and  John  M. 
Mitchelly  for  the  plaintiffs. 

Bingham.  ^  Bingham,  Drew,  Jordan  ^  Buckley,  and  Smith  ^ 
Sloane,  for  the  defendants. 

Blodgett,  J.  The  demurrer  was  rightly  overruled.  It  is 
useless  at  this  day  and  in  this  jurisdiction  to  discuss  the  propo- 
sition that  towns  have  not  such  an  interest  in  the  highways 
within  their  limits  as  to  enable  them  to  maintain  an  action  upon 
the  case  for  their  destruction  or  obstruction ;  and  the  verdict, 
holding  one  of  the  defendants  liable  and  acquitting  the  others, 
renders  it  equally  useless  to  discuss  the  question  of  misjoinder. 

The  jury  having  been  properly  instructed  that  the  previous 
statements  of  the  witness  Waite  could  be  considered  by  them 
only  as  bearing  upon  his  credibility,  the  defendants  could  not 
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have  been  prejudiced  b^  the  reading  of  such  portions  of  the 
statements  as  were  not  inconsistent  with  his  testimony  on  the 
stand ;  and  so,  under  the  universal  rule  of  practice  in  such  cases, 
no  reason  is  furnished  for  disturbing  the  verdict.  Ifor  is  any 
reason  for  disturbing  it  furnished  by  the  exception  to  the  argu- 
ment of  plaintifts'  counsel  to  the  jury,  that  the  statements  were 
true  and  the  testimony  false.  Xobody  can  reasonably  doubt  the 
legitimacy  of  such  an  argument. 

There  is  no  finding  in  the  case  that  the  alleged  improper  ar- 
gument of  plaintiffs'  counsel  in  reference  to  the  education  of 
the  defendants  "  about  destroying  dams,  bridges,  and  property 
along  the  banks  of  the  river,"  was  in  fact  made,  nor  is  any  ex- 
ception allowed  on  this  subject ;  consequently  there  is  nothing 
which  can  now  be  considered. 

The  testimony  of  Cross  and  of  Hadlock  as  to  the  additional 
expense  in  the  cost  of  maintaining  the  new  road  over  the  old 
one,  was  competent.  It  was  one  of  the  elements  of  damage  in 
the  case.     Troy  v.  Cheshire  R.  jR.,  23  N.  H.  83,  98. 

Evidence  against  the  defendants  individually  was  properly  ad- 
mitted under  the  declaration,  which  alleges  separate  acts  of 
negligence  against  each  of  them,  by  the  combined  and  con- 
current effect  of  which  it  is  claimed  the  injury  happened;  nor 
did  the  introduction  of  such  evidence  against  one  of  the  defend- 
ants legally  constitute  an  election  by  the  plaintiffs  to  proceed 
against  him  alone  for  his  individual  wrong.  The  plaintiffs'  case 
was  made  up  of  parts,  and  embraced  many  separate  and  several 
acts,  each  of  which  is  alleged  to  have  contributed  to  the  injury ; 
and  it  was  the  plaintiffs'  right  to  have  all  of  these  acts  weighed 
by  the  jury,  who  could  place  the  responsibility  of  the  defend- 
ants where  they  might  deem  it  rightfully  to  belong. 

The  defendants'  offer  to  show  that  after  they  bought  the  mill 
and  the  dam,  in  1886,  they  never  received  any  notice  from  the  se- 
lectmen or  other  officers  of  Monroe,  or  from  any  source,  that 
the  dam  was  unsafe  and  insufficient,  was  properly  excluded. 
No  such  notice  was  necessary.  Whatever  may  have  been  the 
condition  of  the  dam  before  its  purchase  by  the  defendants,  they 
then  became  bound  to  keep  it  in  a  reasonably  safe  condition. 
As  its  owners  and  occupants,  it  was  a  duty  cast  upon  the  de- 
fendants by  the  law  to  so  use  and  maintain  the  dam  as  not  to 
unnecessarily  endanger  the  safety  or  property  of  others;  and  if 
they  neglected  this  duty,  the  law  makes  them  liable  for  the  con- 
sequences. 

On  the  question  whether  the  defendants  in  the  driving  and 
management  of  their  logs  exercised  ordinary  care,  the  jury  were 
instructed,  among  other  things,  that  they  might  properly  con- 
sider what  they  would  or  would  not  have  done  had  they  been 
placed  in  the  defendants'  situation ;  and  to  this  the  defendants 
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excepted.  In  support  of  this  exception  it  is  contended  that,  as 
the  subject  of  driving  and  managing  logs  in  the  river  is  one 
calling  for  expert  knowledge  and  was  so  treated  at  the  trial,  the 
jury  of  non-experts  could  not  properly  consider  what  they 
would  or  would  not  have  done  under  the  circumstances.  In 
other  words,  the  contention  of  the  defendants  is  that  the  ordi- 
nary layman  cannot  legally  measure  the  degree  of  care  to  be 
exercised  in  a  business  requiring  expert  knowledge,  by  his  own 
judgment  as  to  what  he  would  or  would  not  have  done  in  that 
business, —  he  having  no  knowledge  or  skill  in  regard  to  it;  and 
that,  in  effect,  the  instruction  to  the  jury  was  precisely  the  con- 
trary.     We  do  not  so  understand  it. 

But  if  the  instruction,  taken  abstractly,  may  be  justly  sub- 
ject to    the   criticism   made    upon   it  by   the    defendants,   all 
f grounds  of  criticism  are  removed  when  it  is  construed,  as  it 
airly  must  be,  in  connection  with  the  other  instructions  on  the 
same  subject,  which  were  as  follows:    "There  is  no  absolute 
test  fixed  by  law  by  which  the  measure  of  care  required  in  a 
particular  case  can  be  determined.     The  only  standard  is  to  be 
found  in  the  carefully  considered,  dispassionate  judgment  of  the 
jury  in  view  of  all  tne  circumstances  of  the  case.     The  question 
always  is  :   What  would  a  person  of  average  prudence  do  under 
like  circumstances  ?    If  such   a  person,  placed   in   exactly   the 
same  situation  as  the  party  whose  conduct  is  in  question,  pos- 
sessed of  the  same  knowledge  as  he  had  of  all  the  surrounding 
facts  and  circumstances,  including  the  danger  of  resultant  injury 
and  the  means  of  avoiding  it,  would  or  might  have  done  as 
such  person  did,  he  is  free  from  fault  and  not  responsible  for 
any  accident  or  injury  that  may  happen.  .  .  .  Did  the  Lumber 
Company,  their  officers,  agents,  and  servants  (because,  being  a 
corporation,  they  could  act  only  by  or  through  their  officers, 
agents,  and  servants),  exercise  ordinary  care  in  running  their 
logs  and  permitting  them  to  accumulate  in  the  jam  and  else- 
where in  the  yard,  or  in  failing  to  remove  them  prior  to  the 
washout?    On  this  question  you  will  consider  the  position  of  the 
logs,  the  number  of  them,  the  extent  of  the  jam,  and  what  effect, 
if  any,  the  logs  had,  the  means  of  preventing  their  accumula- 
tion, the  stage  of  the  water,  the  currents  of  the  river, —  in  short,, 
all  the  considerations  urged  upon  you  by  counsel   upon  both 
sides,  and  all  the  evidence  in  the  case.     And  on  this  question, 
aa  upon  the  like  question  in  the  case  of  Van  Dyke  and  McFar- 
land,  you  will  be  likely  to,  and  properly  may,  consider  what  you 
would  or  would  not  have  done  had  you.  been  placed  in  their 
situation.     If  you  find  that  tbey  did  exercise  ordinary  care, — 
that  persons   of   average   prudence  placed   in  their   situation, 
possessed  of  their  knowledge  and  means  of  knowledge  of  the 
proper  management  and  driving  of  logs,  their  effect  upon  the 
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dam,  and  of  all  the  other  circumstauces,  would  or  might  have 
done  as  they  did,  both  in  permitting  the  logs  to  accumulate  and 
in  failing  to  remove  them, —  you  will  return  a  verdict  for  the 
Lumber  Company.  If  you  find  that  they  did  not  exercise  or- 
dinary care  in  thus  allowing  the  logs  to  accumulate,  or  in  failing 
to  remove  them,  and  that  niey  contributed  to  the  washout,  your 
verdict  will  be  for  the  plaintiffs." 

In  the  light  of  these  instructions,  construed  as  a  whole  in  the 
same  connected  way  in  which  they  were  given,  it  is  more  than 
morally  certain  that  the  jury  were  not  misled  by  the  particular 
instruction  complained  of;  and  if  they  were  not,  even  though 
the  instruction  was  erroneous,  no  ground  is  presented  for  re- 
versing their  judgment.  But  this  is  not  all.  Fairly  construed, 
the  instruction  was  not  erroneous.  It  is  not  to  be  doubted 
that  the  jury  might,  upon  all  the  evidence  and  arguments  before 
them,  properly  consider  what  they  would  or  would  not  have 
done  had  they  been  placed  in  the  defendants'  situation ;  and 
such  only  was  the  instruction. 

The  numerous  other  exceptions  appearing  in  the  case,  but 
not  insisted  upon  at  the  argument,  need  not  be  considered. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 


Grafton,     \ 
June,  1894.  \ 

,S!     W'  HURLBUTT  V.    CURRIER. 


I  68     94| 

Y?l..l^l ,        Under  P.  S.,  c.  201,  s.  6,  a  levy  of  execution  is  not  dissolved  or  impaired  by 
subsequent  insolvency  proceedings. 
A  judgment  creditor  will  not  be  prevented  from  enforcing  his  lien  by 
knowledge  of  the  debtor's  insolvency. 

Trover,  for  217  pieces  of  cloth.  Facts  agreed.  November 
25,  1893,  Benjamin  Greenbank  was  adjudged  insolvent,  upon  his 
petition  filed  November  17,  1893.  A  warrant  issued  November 
25  to  W.  B.  Richardson,  deputy  sheriff,  as  messenger.  The  de- 
fendant was  elected  and  appointed  assignee  December  26.  At 
the  October  term,  1893,  for  the  southern  judicial  district  of 
Grafton  county,  George  H.  Goodhue  obtained  judgment  against 
Greenbank  for  $501.05  damages  and  $9.93  costs  of  suit,  the  date 
of  judgment  being  October  19.  Execution  issued  October  23, 
and  was  placed  in  the  hands  of  the  plaintiff,  sheriff  of  the  county, 
who  seized  the  cloth  November  13,  placed  it  in  the  hands  of  a 
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keeper,  and  was  proceeding  to  advertise  and  sell  it  upon  execu- 
tion, when  it  was  taken  from  the  keeper  by  the  raessenffer,  who 
subsequently  delivered  it  to  the  defendant  as  assignee.  The  de- 
fendant subsequently  sold  it,  and  holds  the  proceeds  as  assets  of 
the  estate  of  the  insolvent. 

Goodhue,  his  attorney,  and  the  plaintiff  had  reasonable  cause 
to  believe  Greenbank  was  insolvent  at  the  time  the  cloth  was 
seized  by  the  plaintiff. 

John  L.  Spring^  for  the  plaintiff 

George  W.  Murray ^  for  the  defendant. 

Blodgbtt,  J.  Section  26  of  the  insolvency  statute  (P.  S.,  c. 
201),  which  provides  that  "  The  proceedings  in  insolvency  shall 
dissolve  all  attachments  of  the  debtor's  property  made  within 
three  months  before  the  beginninff  thereof,"  applies  to  attach- 
ments on  mesne  process  under  which  the  lien  acquired  is  merely 
contingent  and  provisional  upon  the  recovery  of  judgment  by 
the  plaintiff,  and  does  not  apply  to  absolute  liens  acquired  by  a 
seizure  or  levy  on  execution  as  contended  by  the  defendant. 

An  execution  is  final  process  and  the  end  of  the  law,  and  the 
settled  doctrine  is  that  a  seizure  or  levy  upon  it  before  the  com- 
mencement of  insolvency  or  bankruptcy  proceedings  against  the 
debtor  under  statutes  containing  provisions  like  that  in  s.  26, 
although  not  completed  until  afterwards,  is  not  dissolved  or  im- 
paired by  the  proceedings.  In  such  a  case,  the  possession  of  the 
sheriff  cannot  be  disturbed  by  the  assignee,  who  is  only  entitled 
to  the  residue  of  the  property  remaining  after  the  execution  has 
been  satisfied.  Cashing  v.  Arnold^  9  Met.  23,  26;  Andrews  v. 
Souihwick,  13  Met.  535 ;  HaU  v.  Hoxie,  3  Met.  251 ;  Marshall  v. 
Ztiox,  16  "Wall.  551;  Savage  v.  Best,  3  How.  Ill;  Mollison  v. 
Eaton,  16  Minn.  426,—  10  Am.  Rep.  150 ;  Fehley  v.  Barr,  66  Pa. 
St  196 ;  Thompson  v.  Moses,  43  Ga.  383 ;  Doremus  v.  Walker^  8 
Ala.  194,-42  Am.  Dec.  634;  2  Freem.  Judg.  (4th  ed.)  691; 
Av.  &  H.  B.  L.  56  ;  Bump  B'k'cy  (10th  ed.)  320 ;  Freem.  Ex'ons, 
5.  207. 

The  conversion  of  the  property  in  suit  by  the  defendant  was 
unlawful.  If  the  failure  of  the  plaintiff  to  advertise  and  sell  it 
as  required  by  P.  S.,  c,  232,  s,  2,  rendered  its  subsequent  reten- 
tion by  him  invalid  as  against  other  creditors  of  the  debtor  . 
{Pook  V,  Symonds,  1  N.  H.  289,  295),  the  debtor  himself  had  no 
right,  title,  or  interest  in  the  property  which  entitled  hira  to  its 
possession  at  the  time  of  his  assignment  {Caldy:ell  v.  Eaton,  5 
Mass.  399,  404);  and  the  defendant,  by  force  of  the  statute  and 
assignment,  took  nothing  more  than  the  debtor  had.  He  stands 
in  his  place,  having  his  rights  and  bis  only,  except  in  cases  of 
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fraud.  Adams  v.  Lee^  64  N.  H.  421, 423.  There  is  here  no  alle- 
gation of  fraud  or  illegality  of  any  kind,  other  than  that  arising 
from  the  fact  that  the  execution  creditor,  his  attorney,  and  the 
plaintiff  had  reasonable  cause  to  believe  the  debtor  was  insolvent 
at  the  time  the  levy  was  made.  For  the  present  purpose  this  is 
of  no  consequence.  There  is  nothing  in  the  insolvency  statute, 
either  in  its  language  or  object,  which  prevents  a  creditor  from 
seasonably  enforcing  his  judgment  lien  against  a  debtor  who  is 
even  known  to  him  to  be  insolvent.  It  would  be  absurd  to  hold 
that  a  party  may  not  enforce  a  valid  lien  upon  property  simply 
because  he  has  knowledge  of  the  owner's  insolvency.  A  legal 
right  not  enforceable  by  its  possessor  is  unknown  to  the  law  of 
this  jurisdiction. 

The  action  can  be  maintained  on  the  agreed  facts. 

Case  discharged. 
All  concurred. 


Grafton,    ) 
June,  1894. 1 

Mitchell  v.  Boston  &  Maine  Railroad. 

d69  8631  Evidence  of  the  existence  and  use  of  a  foot-path  across  a  railroad  yard  is 
competent  on  the  question  of  negligence  in  the  management  of  a  locomo- 
tive at  that  point. 

A  master  is  responsible  for  injuries  caused  by  a  negligent  failure  to  inform 
his  servant  of  dangers  incident  to  the  business  to  which  third  persons  are 
exposed,  which  are  known  to  him  and  unknown  to  the  servant. 

When  accessible  witnesses  of  a  transaction  in  dispute  do  not  testify,  either 
party  may  argue  that  they  were  not  called  by  his  opponent  because  their 

71  248  testimony  would  have  been  unfavorable. 

n  m\  -A.  verdict  will  not  be  set  aside  for  the  reason  that  the  jury  were  urged  to 

68    wol  draw  from  admitted  or  established  facts  an  unwarranted  inference. 

72  1571 

I  72  1761  A  railroad  company  is  bound  to  exercise  ordinary  care  to  avoid  injury  to  one 

72  8311  wrongfully  upon  its  tracks,  and  is  responsible  for  culpable  ignorance  of  his 

1  tI  Soi  dangerous  situation. 

I  68        96. 

|f74    25ij  Case,  for  injuries  caused  by  negligence.     Trial  by  jury  and 

verdict  for  the  plaintiff.  The  accident  occurred  in  the  defend- 
ants' railroad  yard  in  the  village  of  Woodsville.  The  plaintiff's 
evidence  tended  to  show  that  there  was  on  May  21,  1888,  and 
for  a  long  time  had  been  a  foot-path  across  the  yard  which,  with 
the  defendants'  knowledge,  their  servants  and  people  generally 
were  accustomed  to  use  as  they  had  occasion ;  that  on  that  day 
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the  defendants'  cattle  train  stood  in  the  yard  across  the  path  at 
the  place  where  on  Mondays  it  usually  stood,  and  where  hogs^ 
sheep, and  calves  were  sometimes  loaded  and  unloaded;  that  the 
plaintiff,  following  the  path,  and  crossing  two  of  the  tracks,  went 
to  the  train  and  got  upon  a  car  to  see  some  cattle  for  which  he 
was  negotiating ;  that  the  track  he  last  crossed  was  about  six 
feet  from  the  car,  and  upon  it,  six  or  eight  rods  from  the  plain- 
tiff, stood  a  locomotive  engine  called  the  Profile ;  that  as  the 
cattle  train  was  about  starting,  the  plaintiff  got  down  from  the 
car,  stepped  back  so  far  that  one  foot  was  inside  the  rail  of  the 
adjacent  track,  and  while  there  standing,  and  just  as  Moulton,  a 
cattle  dealer,  was  getting  on  the  moving  train,  was  struck  and 
injured  by  the  Profile  ;  that  the  bell  of  the  Profile  was  not  rung, 
or  other  warning  given  of  its  approach ;  that  it  was  the  custom 
to  ring  the  bell,  and  the  defendants'  rules  required  it  to  be  rung 
before  starting  the  engine ;  that  the  plaintiff  had  worked  in  the 
yard,  knew  the  custom,  and  relied  on  the  signals  being  given. 

It  appeared  from  evidence  adduced  by  the  defendants,  that 
the  fireman  of  the  Profile  was  not  on  the  engine  at  the  time  of 
the  accident,  but  was  engaged  in  moving  a  switch  ;  that  the  en- 
gineer was  sitting  in  his  proper  place,  where  he  could  not  see 
the  plaintiff,  and  that  he  did  not  see  the  plaintiff  until  after  the 
accident.  He  testified  that  he  had  been  at  work  for  the  corpo- 
ration sixteen  vears ;  had  run  a  locomotive  twenty  years ;  was 
familiar  with  tne  business  done  in  the  yard  at  that  time  of  day; 
was  not  familiar  with  the  crossing  [the  foot-path],  but  had  no- 
ticed people  dodging  across  the  track  there ;  when  there  was  a 
train  they  dodged  round,  and  when  not  they  walked  as  people 
generally  do. 

The  defendants  objected  to  evidence  of  the  existence  and  use 
of  the  foot-path,  to  evidence  that  their  servants  were  present  and 
knew  of  the  loading  and  unloading  of  stock  in  the  yard  at  the 
place  above  mentioned,  and  at  the  close  of  the  testimony  moved 
for  a  verdict.  The  court  overruled  the  objections  ana  denied 
the  motion,  and  the  defendants  excepted. 

The  defendants  called  six  witnesses  who  were  apparently 
within  hearing  of  the  bell  at  the  time  the  Profile  started,  only 
two  of  whom  testified  that  the  bell  was  rung.  In  the  closing 
argument  the  plaintiff's  counsel  commented  on  the  fact  that  the 
defendants  did  not  call  as  witnesses  the  fireman  of  the  Profile, 
the  conductor  of  the  cattle  train,  or  Moulton,  and  argued  that  if 
they  had  been  called  they  would  have  testified  that  the  bell  was 
not  rung ;  he  also  argued  that  out  of  the  whole  population  of 
Woodsville,  the  defendants  were  able  to  produce  but  two  wit- 
nesses who  could  testify  that  the  bell  was  rung,  and  asked  the 
jury  to  draw  an  inference  from  the  absence  of  oth-ers,  to  which 
the  defendants  excepted. 

VOL.  Lxvin.    8 


Digitized  by  VjOOQIC 


98  MITCHELL  v.  RAILROAD.  [68 

The  defendants  requested  the  following  instructions;  (1)  If 
the  jury  find  that  the  plaintiff  was  a  trespasser  in  going  upon 
the  defendants'  tracks,  or  was  there  as  a  mere  licensee  without 
the  defendants*  invitation,  he  cannot  recover  unless  they  find 
that  his  injury  was  wantonly  inflicted,  or  that  the  engineer  might 
have  prevented  the  injury  by  the  exercise  of  reasonable  care 
after  discovering  that  the  plaintiff  was  in  danger.  (2)  If  the  jury 
find  that  the  defendants  passively  permitted  people  to  pass  ana 
repass  at  the  place  where  the  plaintiff  was  injured,  that  that  is 
not  holding  out  an  invitation  to  him  or  the  public  to  come  upon 
the  tracks,  and  the  plaintiff  stands  even  then  no  better  than  a 
trespasser.  (3)  If  the  plaintiff  was  a  trespasser  upon  the  defend- 
ants' tracks,  they  owed  him  no  duty  except  the  negative  one  not 
wantonly  or  willfully  to  do  him  an  injury.  (4)  If  the  defendants' 
engineer  on  the  engine  was  in  the  exercise  of  ordinary  care  in 
the  discharge  of  his  duty,  and  the  plaintiff  was  a  trespasser  on 
the  defendants'  grounds,  the  plaintiff  cannot  recover. 

The  court,  after  defining  "  ordinary  care  '*  and  "  negligence  " 
and  illustrating  their  meaning,  instructed  the  jury,  among  other 
thin^,  in  substance  as  follows;  "The  defendants'  servants  in 
moving  the  locomotive  were  bound  to  exercise  ordinary  care  to 
prevent  injury  to  those  who  they  knew,  or  by  ordinary  care 
would  have  learned,  were  in  their  way.  They  had  a  right  to 
move  it  over  the  track,  but  in  doing  so  they  were  bound  to  exer- 
cise ordinary  care  to  prevent  injury  to  others  who  were  in  its 
way,  whether  they  were  there  riffhtfuUy  or  wrongfully.  If  they 
knew  or  ought  to  have  known  that  the  plaintiff  was  in  a  place 
where  he  was  likely  to  be  injured  by  the  locomotive  in  passing 
along  the  track,  it  was  their  duty  to  exercise  ordinary  care  to 
prevent  such  injury,  whether  he  had  a  right  to  be  there  or  was  a 
mere  trespasser.  If  they  did  not  know  of  the  plaintiff's  pres- 
ence, and  by  the  exercise  of  ordinary  care  could  not  have  learned 
it,  they  would  be  justified  in  acting  on  the  supposition  that  he 
was  not  there.  The  evidence  relating  to  the  foot-path  across  the 
yard,  the  travel  over  it  and  the  character  of  the  travel, —  that  is, 
whether  permissive  or  wrongful, —  is  to  be  considered  in  deter- 
mining whether  the  defendants'  servants  knew  or  reasonably 
ought  to  have  known  of  the  plaintiff's  presence,  and  is  to  be 
weighed  on  the  question  whether  they  exercised  ordinary  care. 
The  plaintiff  was  bound  to  exercise  ordinary  care  to  protect 
himself  from  injury.  He  was  bound  to  use  his  faculties  and  take 
notice  of  all  circumstances  affecting  his  safety  which  were  within 
his  knowledge,  or  which  by  ordinary  care  he  could  have  learned, 
and  to  use  all  the  means  to  protect  himself  from  injury  that  per- 
sons of  average  prudence  would  use  under  like  circumstances. 
If  he  failed  to  do  this,  he  was  negligent.  It  was  the  duty  of 
both  parties  to  exercise  ordinary  care  equally  and  reciprocally ; 
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neither  was  exonerated  from  the  obligation  by  the  negligence  or 
misconduct  of  the  other.  If  the  defendants  by  their  servants 
exercised  ordinary  care, — such  care  as  persons  of  average  pru- 
dence would  have  exercised  under  the  same  circumstances, — 
they  performed  their  duty  and  your  verdict  will  be  in  their  favor, 
and  it  will  be  unnecessary  for  you  to  consider  the  case  further. 
If  you  find  that  the  defendants  did  not  exercise  ordinary  care, 
you  must  consider  the  conduct  of  the  plaintiff.  Did  he  exercise 
ordinary  care, — such  care  as  persons  of  average  prudence  would 
have  exercised  under  the  same  circumstances?  If  he  did  not, 
and  his  injury  was  caused  by  his  negligence,  or  by  his  negligence 
and  that  of  the  defendants  combined,  your  verdict  will  be  for  the 
defendants.  If  he  did  exercise  such  care,  he  is  entitled  to  your 
verdict"  To  these  instructions  and  to  the  omission  to  give 
those  requested  the  defendants  excepted.  To  the  instructions 
relating  to  the  foot-path  and  the  travel  over  it,  they  excepted 
on  the  special  ground  that  there  was  no  evidence  that  the  engi- 
neer knew  of  the  travel. 

BreWy  Jordan  ^  Buckley ^  for  the  defendants.  (1)  The  plain- 
tifl'was  a  trespasser  upon  the  track  of  the  defendants.  His  own 
testimony  discloses  his  purpose  in  being  upon  the  tracks.  The 
plaintiff  went  upon  the  defendants*  premises  for  a  purpose  purely 
his  own,  without  license  or  permission  from  the  company,  either 
express  or  implied.  He  was  not  there  for  the  purpose  of  trans- 
acting any  business  with  the  defendants,  but  for  the  purpose  of 
examining  certain  stock  en  route^  upon  one  of  the  defendants' 
cars.  If  there  was  a  path  such  as  that  described  by  the  plaintiff 
(a  controverted  question  of  fact),  used  by  the  public  to  cross  and 
recross  between  Main  and  Ammonoosuc  streets,  and  if  this  cir- 
cumstance amounted  to  an  invitation  by  the  defendants  to  the 
public  so  to  use  their  track  (a  mooted  question  of  law),  yet  the 
plaintiff  does  not  bring  himself  within  the  scope  of  the  invita- 
tion, which,  being  implied,  must  be  strictly  construed ;  for  he 
went  upon  the  defendants'  tracks  and  cars  for  the  sole  purpose 
of  transacting  business  of  his  own,  of  which  the  defendants  and 
their  agents  knew  nothing.  Every  person  who  enters  upon  the 
property  of  a  railroad  company,  either  its  tracks,  or  its  cars,  or 
its  engines,  without  due  license  and  authority,  is,  so  long  as  he 
remains  there,  to  be  regarded  as  a  trespasser.  Lary  v.  Railroad, 
78  Ind.  323;  Buswell  Pers.  Inj.  97,  and  note  4. 

*' There  was  no  express  invitation  by  the  defendant  or  its 
agents.  The  plaintiff  was  not  using  the  way  for  the  purpose  of 
transacting  any  business  with  the  defendant  or  its  agents,  or  of 
coming  upon  the  property  of  the  defendant  for  the  purpose  of 
doing  anything  except  to  cross  its  road-bed  to  go  to  scnool.  .  .  . 
A  mere  permission  or  license  from  the  defendant  to  cross  the 
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track  is  not  an  invitation."  Wright  v.  Bailroad,  142  Mass.  296, 
300 ;  Wright  v.  Railroad^  129  Mass.  440;  Gaynor  v.  Railroad^  100 
Mass.  208,  214 ;  lU.  Cent.  Railroad  v.  Godfre}^,  71  111.  500.  The 
fact  that  people  at  their  pleasure  crossed  and  recrossed  the  de- 
fendants' yard  without  objection  did  not  amount  to  an  invitar 
tion,  and  from  this  fact  no  license  can  be  inferred.  Clark  v. 
Manchester,  62  K".  H.  577, 579.  The  plaintiff  was,  therefore,  a  tres- 
passer, and  having  failed  to  show  that  the  injury  was  wantonly 
inflicted,  or  that  the  engineer,  after  discovering  the  danger,  could 
have  averted  the  accident,  has  not  made  out  his  case ;  and  the 
motion  for  a  nonsuit  should  have  been  granted.  Frost  v.  Rail- 
road, 64  K  H.  220,  221,  222.  Said  Clark,  J.,  in  delivering  the 
opinion  of  the  court  in  that  case :  "  A  trespasser  ordinarily  as- 
sumes all  risk  of  danger  from  the  condition  of  the  premises ;  and  . 
to  recover  for  an  injury  happening  to  him  he  must  show  that  it 
was  wantonly  inflicted,  or  that  the  owner  or  occupant,  being 
present  and  acting,  might  have  prevented  the  injury  by  the  exer- 
cise of  reasonable  care  after  discovering  the  danger.*'  Daiialdr 
son  V.  Railroad,  18  la.  280 ;  Palmer  v.  Railroad,  31  Am.  k  Eng. 
R.  C.  364. 

(2)  For  the  same  reason  the  defendants'  motion  for  a  verdict 
should  have  been  allowed. 

(3)  The  court  therefore  erred  in  refusing  the  first  instruction 
requested  by  the  defendants,  viz.  :  **If  the  jury  should  find  that 
the  plaintiff  was  a  trespasser  in  going  upon  the  defendants' 
tracks,  or  was  there  as  a  mere  licensee  without  the  defend- 
ants* invitation,  he  cannot  recover  unless  they  find  that  his 
injury  was  wantonly  inflicted,  or  that  the  engineer  might  have 
prevented  the  injury  by  the  exercise  of  reasonable  care  after 
discovering  the  plaintiff  was  in  danger.*'  This  instruction  would 
have  been  an  exact  statement  of  the  law,  being  in  the  very 
language  of  Frost  v.  Railroad,  supra,  changed  only  in  person 
and  tense.  The  presiding  justice  refused  so  to  charge  the  jury, 
but  instead  thereof,  among  other  things,  said :  "  In  this  case 
both  parties  were  present  and  acting  at  the  time  of  the  injury, — 
the  plaintiff  was  there  in  person,  and  the  defendants  were  there 
by  their  servants.  As  you  have  seen  from  what  I  have  already 
said,  their  duty  was  to  exercise  ordinary  care,  equally  and  recip- 
rocally;  neither  was  exonerated  from  his  obligation  to  use  such 
care,  by  the  negligence  or  misconduct  of  the  other.  Both  being 
present,  the  law  places  on  each  the  duty  of  exercising  ordinary 
care, —  as  much  upon  one  as  the  other."  And  in  the  resumi  of 
the  charge,  the  defendants'  liability  is  made  to  depend  upon  the 
jury's  answer  to  the  following  question  :  "  Did  the  defendants, 
by  their  servants,  exercise  ordinary  care  from  the  time  the  loco- 
motive was  started  until  it  caused  the  plaintiff's  injury"  ?  Such 
is  not  the  law  of  this  state,  as  appears  from  cases  above  cited. 
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It  is  not  the  rule.  On  the  contrary,  the  law  as  laid  down  in  the 
defendants'  request  is  sound.  Uhicago^  etc.^  R.  JR.  v.  Hedges^ 
25  Am.  &  Eng.  R.  C.  550.  The  court's  charge  imposes  upon 
the  defendants  the  same  duty  to  care  for  the  plaintiff's  safety, 
though  a  trespasser,  as  upon  himself.  Such  is  not  the  law. 
Railroad  companies  are  not  bound  to  anticipate  such  dangers  to 
trespassers  upon  their  tracks.  Philadelphia,  etc,  B.  B.  v.  JSum- 
mell,  44  Pa.  St.  375 ;  Farve  v.  RaUroad,  42  Fed.  Rep.  441 ;  Mc- 
AUister  v.  Bailway,  19  Am.  &  Eng.  R.  C.  108 ;  Terre  Haute,  etc., 
R  R.  V.  Graham,  12  lb.  77;  Mobile  ^  Ohio  Co.  v.  Stroitd,  31  lb. 
443.  They  have  the  right  to  presume  that  the  track  is  clear,  being 
entitled  to  a  clear  right  of  way  {Ornaha,  etc.,  It.  R.  v.  Martin, 
19  lb.  236 ;  Baltimore  ^  Ohio  B.  B.  v.  Maryland,  19  lb.  83),  and 
are  under  no  duty  to  give  a  signal  at  a  private  right  of  way. 
Johnson's  AdmW  v.  Bauroad,  13  lb.  623;  a  fortiori,  Sit  a  path 
where  trespassers  sometimes  cross. 

In  Dahlstrom  v.  Bailway,  35  Am.  &  Eng.  R.  C.  387,  the  trial 
court  charged  the  jury  substantially  as  did  the  trial  court  in  the 
case  at  bar,  viz. :  "  The  jury  are  instructed  that,  although  a  per- 
son may  be  improperly  or  unlawfully  upon  a  railroad  track,  that 
alone  will  not  aischarge  the  company  or  its  employees  from  the 
observance  of  reasonable  care ;  and  if  such  person  is  run  over 
b^  the  train  and  killed  or  injured,  the  company  will  be  respon- 
sible if  its  employees  could  have  avoided  the  accident  by  the 
exercise  of  reasonable  and  ordinary  care  and  watchfulness." 
Norton,  C.  J.,  delivering  the  opinion  of  the  court,  said  :  "  The 
instruction  is  erroneous  in  not  being  qualified  by  the  addition  of 
the  following :  *  After  discovering  the  danger  or  peril  of  the 
bjured  person  on  the  track  at  the  time,  or  if,  by  the  exercise  of 
ordinary  diliffence,  his  peril  could  have  been  discovered  in  time 
to  have  avoided  iniurinff  him.' "  This  was  the  very  qualification 
requested  by  the  aefendants  in  the  first  request  for  instructions ; 
and  it  was  error  to  refuse  to  make  the  qualification. 

(4)  The  defendants'  second  request  for  instructions  was  as 
follows :  "  If  the  jury  should  find  that  the  defendants  passively 
permitted  people  to  pass  and  repass  at  the  place  where  Mitchell 
was  injured,  tnat  that  is  not  holding  out  an  invitation  to  the 
plaintiff  or  the  public  to  come  upon  the  tracks,  and  that  the 
plaintift*  even  then  stands  no  better  than  a  trespasser."  Such 
is  the  law  applicable  to  the  case  at  bar,  and  the  instruction 
should  have  been  given,  or  some  instruction  of  like  import ;  the 
refusal  to  do  so  was  error.  Clark  v.  Manchester,  supra.  Mere 
passive  acquiescence  by  the  company  in  the  use  of  the  track 
does  not  amount  to  an  invitation  or  license.  Wright  v.  Bailroad, 
supra;  McLaren  v.  Bailway,  8  Am.  &  Eng.  R.  C.  217;  Yamall 
V.  Bailway,  10  lb.  726 ;  Finlayson  v.  Bailroad,  1  Dill.  579 ;  Balti- 
wiore  ^  Ohio  B.  B.  v.  Maryland,  supra. 
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(5)  The  defendants*  third  request  was  as  follows :  "  If  the 
plaintiff  was  a  trespasser  upon  the  defendants'  tracks,  they  owed 
him  no  duty  except  the  negative  one  not  to  wantonly  or  willfully 
do  him  injury."  This  instruction  the  presiding  justice  refused 
to  give,  but  instructed  the  jury  in  his  charge  as  follows :  "  The 
defendants'  servants  were  bound  to  exercise  ordinary  care  in 
moving  and  controlling  their  locomotive,  the  Profile,  at  the 
time  of  the  accident,  to  prevent  injury  to  those  who  they  knew 
were  in  their  way,  or,  by  the  exercise  of  ordinary  care,  should 
have  known  were  there.  They  had  a  right  to  move  it  over  the 
defendants'  track,  but  in  doing  so  they  were  bound  to  exercise 
ordinary  care  to  prevent  injury  to  others  who  were  in  its  way, 
whether  there  rightfully  or  wrongfully."  This  instruction  was 
erroneous,  in  that  it  gave  the  jury  to  understand  that  the  law 
requires  of  the  defendants  the  same  degree  of  care,  at  any  point 
on  its  line,  as  would  be  owing  to  one  at  a  highway  crossing,  or 
in  any  other  place  where  the  rights  of  the  parties  are  equal  and 
mutual ;  and  also  left  with  the  jury  the  impression  that  railway 
companies  are  bound  to  anticipate  trespassers,  and  therefore 
bound  to  the  exercise  of  ordinary  care  not  to  do  them  injury 
before  the  danger  is  discovered.  The  rule  is  otherwise.  Prosi 
V.  Railroad,  supra;  Gaynor  v.  Railroad,  supra;  YamaU  v.  Rail- 
road,  supra;  Carter  v.  Railroad,  15  Am.  &  Eng.  R.  C.  414;  Mason 
V.  Railway,  6  lb.  1;  Lary  v.  Railroad,  supra. 

A  child  of  four  years,  while  walking  on  the  defendants'  track, 
was  run  over.  Ames,  J.,  delivered  the  opinion,  and  said :  "  The 
defendant  company  owed  him  no  duty,  except  the  negative  one 
not  maliciously,  or  with  gross  and  reckless  carelessness,  to  run 
over  him."  Morrissey  v.  Railroad,  126  Mass.  377,  380.  "As  the 
plaintiff  was  on  the  track  without  right,  and  as  there  was  no 
evidence  of  willful  or  reckless  misconduct  on  the  part  of  the 
defendant  or  its  agents,  the  court  properly  ruled  that  the  action 
could  not  be  maintained.  Judgment  on  the  verdict."  Wright  v. 
Railroad,  supra.  See,  generally,  as  to  dutv  to  trespassers:  2 
Wood's  R'y  Law,  s.  320,  and  notes;  1  Thomp.  Neg.  439-462. 

(6)  The  refusal  to  instruct  according  to  the  defendants'  fourth 
request  was  clearly  erroneous.  The  defendants  could  only  act 
through  their  engineer,  on  the  engine  at  the  time  (so  far  as  this 
case  is  concerned) ;  and  if  he  was  in  the  exercise  of  ordinary 
care  and  the  plaintiff  was  a  trespasser,  the  latter  cannot,  accordf- 
ing  to  the  rule  in  this  state,  and  upon  all  of  the  foregoing  au- 
thorities, recover  of  the  defendants.  Clark  v.  Manchester,  supra  ; 
Frost  V.  Railroad,  supra. 

(7)  The  defendants  at  the  close  of  the  charge,  took  exceptions 
thereto  as  follows  :  "  To  that  portion  of  the  charge  relating  to 
the  degree  of  care  due  a  transgressor ;  to  that  portion  relating 
to  the  path,  as  there  is  no  evidence  that  Engineer  Clifford  knew 
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of  travel  across  the  yard ;  to  the  matter  of  license  and  invitation ; 
to  that  part  as  to  reciprocal  duties  on  the  part  of  the  defendants 
and  the  plaintiff, — that  neither  can  be  discharged  therefrom ;  to 
that  part  relating  to  the  relative  location  oi  the  plaintiff  and 
locomotive ;  to  what  the  defendants  were  bound  to  know  and  to 
do ;  to  the  last  proposition  stated  as  a  summary  on  the  questioo 
of  liability ;  and  to  the   omission   to  give  the  instructions  re- 

a nested  by  the  defendants."  These  exceptions  raise  substantially 
ae  same  (questions  as  the  requests  for  instructions ;  and  upon 
the  foregoing  authorities,  they  should  be  sustained.  The  de- 
fendants' motion  to  set  aside  the  verdict  should  have  been 
allowed,  for  the  same  reasons  and  upon  the  same  authorities. 

(8)  The  case  of  Bissaillon  v.  Bloody  64  N.  H.  565,  cited  by  the 
plaintiff,  is  not  in  point.     The  plaintiff  in  that  case  was  an  irre- 
sponsible child,  in  a  public  street,  where  he  was  not  a  trespasser, 
and  where  his  rights  were  equal  to  and  mutual  with  those  of 
the  defendant.     The  case  at  bar  presents  no  such  state  of  facts  ; 
and  the  rule  of  law  contended  for  by  the  plaintiff's  counsel,  and 
stated  in  that  case  and  others  cited  by  the  plaintiff,  has  no  ap- 
plication here.     The  decision  in  State  v.  Railroad^  52  N.  H.  528, 
18  put  squarely  upon   this  ground  of  a   common  right  in  the 
plaintiff  and  the  aefendants  ta  be  at  the  place  where  the  acci- 
dent happened,  Sargent^  C.  J.  (p.  556),  saying:  ''The  intestate 
had  a  right  to  be  in  the  highway  at  the  crossing ;  he  had  the 
same  right  to  pass  there  that  the  railroad  train  had."     And  he 
puts  the  decision  upon  the  ground,  inter  alia,  that  the  accident 
happened  at  a  public  crossing  where  the  defendants  had  every 
reason  to  apprehend  accident  and   danger.     Hence  the  rule  of 
mutual  ana  reciprocal  care,  contended  for  by  the  plaintiff,  ap- 
plies; but  in  this  case  the  facts  are  entirely  different  in  charac- 
ter, the  rule  has  no  application,  and  the  court  erred  in  making 
it  the  test  of  liability  in  this  case. 

(9)  "In  the  final  argument  of  the  plaintiff's  counsel  he  com- 
mented upon  the  fact  that  Moulton,  the  fireman  of  the  Profile, 
and  conductor  of  the  cattle  train  (M.  H.  Perkins)  had  not  been 
called  as  witnesses  by  the  defendants,  and  argued  that  if  they 
had  been  called  they  weuld  have  testified  the  Profile  was  down 
where  plaintiff  says  it  was  and  its  bell  was  not  rung  before  start- 
ing." From  the  punctuation  and  construction  of  the  foregoing 
sentence  the  casual  reader  would  infer  that  Moulton  was  the 
fireman  of  the  Profile.  Such  is  not  the  case.  John  Furber  was 
the  fireman  (as  appears  from  other  parts  of  the  testimony,  un- 
contradicted); and  the  Moulton  referred  to  is  Herbert  B.  Moul- 
ton, of  Lisbon,  who  was  accompanying  a  car-load  of  stock  which 
he  had  on  the  cattle  train.  These  unsworn  statements  of  coun- 
sel as  to  what  certain  witnesses  would  have  testified  to  if  they 
had  been  called,  constitute  a  flagrant  violation  of  the  rule  which 
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this  court  has  been  endeavoring  to  enforce  in  a  lone  line  of  deci- 
sions, from  Tucker  v.  Henniker^  41  N.  H.  317,  to  Baldicin  v.  Rail- 
way^ 64  N.  H.  596.  It  was  a  breach  of  the  rule  of  the  very  worst 
character.  If  counsel  had  been  put  under  oath  he  could  not 
have  testified  to  it,  but  he  got  it  to  the  jury  by  a  wrong.  If  the 
plaintiff's  counsel  was  sincere  in  what  he  said,  and  really  be- 
lieved that  these  parties,  if  called  as  witnesses,  would  have  testi- 
fied as  he  claimed  before  the  jury,  then  to  entitle  him  to  comment 
upon  their  testimony,  it  was  his  duty  to  have  produced  it ;  if  he 
did  not  believe  it,  then  certainly  it  was  a  palpable  wrong  to 
allow  it  to  be  urg:ed  upon  the  jury.  The  parties  were  as  accessi- 
ble to  the  plaintiff  as  to  the  defendants,  so  far  as  anything  in  the 
record,  or  evidence,  appears,  and  so  in  point  of  fact;  and  it  was 
the  plaintiff's  duty  to  produce  the  parties  upon  the  stand  if  he 
desired  the  benefit  of  their  testimony,  rather  than  wait  until  his 
final  argument,  when  the  defendants  had  no  chance  to  meet  the 
wrong,  and  then  state  to  the  jury  what  these  persons  would  have 
testified  to  if  called.  What  rule  of  law  imposes  upon  the  defend- 
ant the  duty  to  call  witnesses  in  the  plaintiff's  favor  or  behalf? 
And  if  the,  plaintiff  omit  to  call  them  himself,  shall  he  be  per- 
mitted to  state  to  the  jury,  in  his  final  argument,  what  they 
would  have  testified  to  if  called  ?  What  presumption  of  law  or 
fact  was  there  in  the  case  at  bar  that  Bferbert  B.  Moulton,  or 
any  of  the  other  witnesses  mentioned  by  the  plaintiff's  counsel, 
would  have  testified  as  stated?     He  is,  so  far  as  anythinj^  ap- 

Seared  at  the  hearing,  or  anywhere  on  the  record,  an  entirely 
isinterested  party,  is  a  party  bound  to  call  as  a  witness  every 
person  who  may  by  any  possibility  have  some  knowledge  of  the 
facts,  at  the  peril,  if  he  fail,  of  having  the  adverse  party  put  into 
the  mouths  of  such  uncalled  persons  the  facts  that  best  suit  the 
purposes  of  his  case  ?  What  conceivable  duty  rested  upon  the 
defendants  to  call  Mr.  Moulton,  more  than  upon  the  plaintiff? 
None,  certainly,  if  Mr.  Moulton  would  have  testified  as  the 
plaintiff's  counsel  stated  to  the  jur}-.  If  Moulton  would  have 
80  testified,  and  the  plaintiff  failed  to  call  him  as  a  witness,  can 
counsel  be  permitted  to  reap  benefit  from  his  neglect,  and  by  a 
wrong,  produce  in  the  minds  of  the  jury  an  impression  prejudi- 
cial to  the  defendants'  cause?  Can  counsel  state  to  the  jury 
what  uncalled  parties  would  have  testified  to  if  called  ?  If  so, 
then  the  rule,  followed  out  to  its  logical  result,  would  overthrow 
the  established  practice  of  the  courts,  dispense  with  all  witnesses 
whatever,  permit  counsel  to  state  to  the  jury  what  witnesses 
would  testify  to  if  present,  send  the  case  to  the  jury  on  counsel's 
statements,  and  compel  an  acceptance  of  the  verdict,  be  that 
what  it  would.  What  Moulton  knew,  or  would  have  testified 
to,  was  not  in  evidence,  and  statements  of  counsel  cannot' make 
it  evidence.     Tucker  v.  Bmniker,  41   K    H.    317,  325.     ''The 
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wrong  was  not  rectified,  the  error  was  not  acknowledged,  the 
teBtimony  was  not  withdrawn,  and  the  plaintiff  did  not  obtain 
explicit.instructions  from  the  court  to  the  jury  to  disregard  it." 
Baldwin  v.  JRailway,  64  K  H.  596,  598.  The  only  instructions 
given  to  the  jury  to  disregard  statements  of  cotinsel  were  con- 
hoed  in  their  application  directly  to  the  other  breach  of  the  rule 
on  the  part  of  the  plaintiff's  counsel,  viz.,  that  out  of  the  whole 
population  of  Woodsville  the  defendants  were  able  to  produce 
only  two  witnesses  who  could  testify  that  the  bell  of  the  Profile 
was  rung.  The  court  finds  that  "the  verdict  was  not  affected 
by  this  circumstance."  But  it  is  not  found  as  a  fact  that  the 
first  breach  of  the  rule  of  argument,  with  reference  to  what 
Moulton,  and  Furber,  and  Perkins  would  have  testified  to  if 
present,  was  harmless.  The  verdict  should  therefore  be  set 
aside,  and  a  fair  trial  had.  Q^oss  v.  Grant,  62  N.  H.  675,  687. 
Beaiiie  v.  Hallway,  41  Vt.  275,  relied  on  by  the  plaintiff*  to  sup- 
port misconduct  of  counsel,  is  entirely  without  precedent,  and 
was  decided  upon  the  particular  facts  of  that  case  alone,  as,  in- 
deed, all  cases  of  alleged  misconduct  must  be.  It  is  not  an 
authority  in  this  case  in  any  particular.  The  question  in  that 
case  was  as  to  the  condition  of  the  track  before  and*  after  the 
accident;  the  defendants*  section-foreman  was  shown  by  the 
evidence  to  have  been  present  with  the  only  witness  for  the 

Slaintiff  when  that  witness  examined  the  track  before  the  acci- 
ent,  and  therefore  to  be  able  to  contradict  him  if  his  testimony 
was  ifalse ;  furthermore,  the  foreman  was  shown  to  be  accessible 
to  the  defendants.  Under  these  circumstances  the  plaintiff's 
counsel  was  permitted  to  argue,  from  the  defendants'  neglect  to 
call  its  foreman  in  contradiction,  that  the  testimony  of  the  plain- 
tiff's witness  was  true.  In  the  case  at  bar  there  were  no  such 
facts.  Moulton  was  not  shown  to  have  been  accessible  to  the 
defendants;  nor  was  it  made  to  appear  whether  he  had  any 
knowledge  whatever  of  the  position  of  the  engine  Profile,  nor 
whether  its  bell  was  rung;  he  was  not  an  employee  of  the  rail- 
road, and  therefore  if  there  is  any  presumption  that  a  servant, 
when  called  by  his  master  to  testify,  will  commit  perjury,  the 
presumption  cannot  arise,  so  far  as  Moulton  is  concerned.  The 
plaintift*'s  counsel  was  not  content  to  ask  the  jury  to  draw  an 
inference  unfavorable  to  the  defendants  from  the  fact  that  Moul- 
ton was  not  subpoenaed, —  a  wrong  of  suflicient  magnitude, — 
bnt  went  even  farther,  and  put  into  Moulton's  mouth  testimony, 
which,  if  Moulton  would  have  given  it,  made  it  the  plain  duty 
of  the  plaintiff  to  call  him,  and  which,  whether  Moulton  would 
or  would  not  have  given  it,  worked  a  grievous  wrong  upon  the 
defendants.  Having  failed  to  call  Moulton,  the  plaintift  cannot 
avail  himself  of  the  testimony  which  the  unsworn  statements  of 
counsel  attributed  to  him. 
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Smith  ^  Sloane  and  Bingham,  Mitchell  ^  Batchellor,  for  the 
plaintiff. 

Drew,  Jordan  ^  Buckley^  for  the  defendants  on  their  motion  for 
a  rehearing.  (1)  There  was  no  claim  on  the  part  of  the  plaintiff 
that  he  was  invited  by  the  defendants  to  go  into  their  yard.  He 
was  there,  at  most,  simply  by  passive  permission,  and  could  not, 
as  we  claim,  under  the  most  strained  construction  of  the  plain- 
tiff's evidence  have  stood  any  better  than  a  mere  licensee.  The 
defendants  did  not  invite  the  plaintiff  to  go  into  the  yard,  and 
he  was  not  there  for  the  purpose  of  transacting  any  business 
with  the  defendants.  He  went  there  from  motives  of  private 
convenience,  in  no  way  connected  with  business  or  other  rela- 
tions with  the  defendants.  '*One  is  not  invited  into  danger 
when  his  entrance  upon  dangerous  premises  is  simply  not  op- 
posed and  prevented."  Cool.  Torts  606.  "The  fact  that  the 
ground  was  unenclosed  and  that  the  deceased,  and  people  at 
their  pleasure,  went  there  without  objection,  was  not  an  invita- 
tion, and  from  that  fact  alone  no  license  to  go  there  can  be  in- 
ferred." Clark  V.  Manchester,  62  N.  H.  577.  The  failure,  if 
there  was  any,  to  prohibit  the  use  of  the  yard  in  the  way  that 
the  plaintiff  claims  he  was  using  it  was  not  an  invitation  to  so 
use  it.  Reardon  v.  Thompson,  149  Mass.  267.  In  Galligan  v. 
Company,  143  Mass.  527,  a  suit  for  damages  resulting  to  a  child 
from  falling  over  an  embankment,  the  court  says:  "  Merely  ab- 
staining from  driving  the  child  off  is  not  an  invitation  which 
would  impose  any  duty  or  responsibility  for  the  condition  of  the 
lot." 

Morrissey  v.  Railroad,  126  Mass.  377,  was  a  suit  brought  to 
recover  damages  for  injury  to  a  child  while  crossing  the  defend- 
ants' track  in  a  foot-path  commonly  used  by  travelers  to  go  from 
one  street  to  houses  situated  upon  the  opposite  side  of  the  rail- 
road. There  was  evidence  that  the  whistle  was  not  sounded  nor 
the  bell  rung  in  approaching  the  crossing  or  path.  The  court 
said :  "  The  plaintiff,  at  the  time  of  the  accident  was  a  mere  in- 
truder and  trespasser  upon  the  railroad  track.  No  inducement 
or  implied  invitation  to  him  to  enter  upon  it  had  been  held  out; 
he  was  neither  a  passenger  nor  on  his  way  to  become  one,  but 
was  there  merely  for  his  own  amusement,  and  was  using  the 
track  as  a  playground.  The  defendant  corporation  owed  him 
no  duty  except  the  negative  one  not  maliciously  or  with  gross 
and  reckless  carelessness  to  run  over  him.'' 

The  defendants  claimed  that  the  plaintiff  was  a  trespasser, 
that  they  owed  him  no  duty  except  the  negative  one  not  to  wan- 
tonly injure  him  after  discovering  his  danger,  and  requested 
the  court  so  to  instruct  the  jury,  which  the  court  refused  to  do, 
but  did  instruct  the  jury  upon  this  subject  as  follows:    **They 
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had  the  right  to  move  it  [the  engine]  over  the  track,  but  in 
doing  80  they  were  bound  to  exercise  ordinary  care  to  prevent 
injury  to  others  who  were  in  its  wav,  whether  there  rightfully 
or  wrongfully."  We  submit  that  the  instructions  given  were 
wrong  upon  reason  and  authority.  "  One  is  not  under  obligation 
to  keep  his  premises  in  safe  condition  for  the  visits  of  tres- 
passers. On  the  other  hand,  when  he  expressly  or  by  implica- 
tion invites  others  to  go  upon  his  premises,  whether  for  business 
or  for  any  other  purpose,  it  is  his  duty  to  be  reasonably  sure 
that  he  is  not  inviting  them  into  danger,  and  to  that  end  he 
must  use  ordinary  care  and  prudence  to  render  the  premises 
reasonably  safe  for  the  visit.*'  Clark  v.  Manchester ,  supra;  Frost 
V.  Railroad,  64  N.  H.  220 ;  Carletm  v.  Company y  99  Mass.  216 ; 
GalUgan  v.  Company y  supra  ;  Morrissey  v.  Railroad,  supra ;  Rear- 
dm  V.  Railroad,  supra  ;  Evansvilky  etc,  Co.  v.  Griffin,  100  Ind.  221. 

In  Hargraves  v.  Deacon,  25  Mich.  1,  Campbell,  J.,  says  :  "We 
have  found  no  support  for  any  rule  which  would  protect  those 
who  go  where  they  are  not  invited  .  .  .  from  curiosity  or  mo- 
tives of  private  convenience,  in  no  way  connected  with  business 
or  other  relations  with  the  occupant."  Armstrong  v.  Medbary, 
67  Mich.  250. 

Is  it  not  plain  upon  the  authorities  cited  and  numerous  others 
with  which  the  court  is  familiar,  that  there  is,  and  must  be, 
a  different  rule  in  regard  to  the  duty  owing  from  a  defendant 
to  a  person  invited  upon  premises  and  to  a  person  who  is  a  tres- 
passer upon  premises  ?  This  query  is  so  obvious  and  plain  that 
it  cannot  admit  of  any  discussion.  I  suppose  the  trial  judge 
fell  into  the  error  by  undertaking  to  follow  out  the  very  subtle 
reasoning  by  which  our  court  in  Company  v.  Company,  62  N.  H. 
159,  and  other  cases,  has  undertaken  to  eliminate  the  expres- 
sions of  "  gross  negligence  "  and  "  willful  injury,"  and  to  sub- 
stitute therefor  the  term  "  ordinary  care."  The  departure  may 
be  wise  and  perhaps  an  improvement  upon  the  old  methods  of 
expression,  but  it  is  apparent  that  it  is  very  likely  to  mislead 
not  only  the  jury,  but  the  court,  unless  it  is  understood  as  fully 
by  every  one  and  in  the  same  sense  as  it  was  understood  by  the 
learned  judge  who  rendered  the  opinion  in  that  case.  Whether 
the  trial  judge  did  or  did  not  intend  to  state  to  the  jury  that  the 
same  care  was  due  to  a  trespasser  as  to  one  rightfully  upon  the 
defendants'  premises,  makes  no  difference.  The  instructions 
given,  laid  down  the  rule  to  the  jury  for  their  conduct  and 
guidance,  that  the  same  care  was  due  to  a  trespasser  as  to  an 
invitee.  Can  the  court  say  that  the  defendants  were  not  preju- 
diced by  such  instructions  ?  It  seems  apparent  that  the  jury  must 
and  necessarily  would  be  misled  by  the  instruction  given,  be- 
cause it  in  terms  eliminates  all  di^rences  of  degree  as  to  the 
care  due  to  persons  upon  the  premises  of  another.     The  jury 


Digitized  by  VjOOQIC 


108  MITCHELL  v,  RAILROAD.  [68 

must  have  understood  that  it  made  no  difference  as  to  why  or 
how  they  are  there,  whether  by  invitation,  passive  permission, 
or  against  objection ;  whether  they  are  at  a  place  where  the  de- 
fendant has  reason  to  expect  persons  may  be,  or  at  places 
where  the  defendant  has  reason  to  expect  that  no  one  will 
be.  I  suppose  no  one  will  contend  that  the  proposition, 
nakedly  stated  as  in  the  term?  of  the  trial  judge,  without 
further  elucidation,  illustration,  or  explanation,  is  good  law.  It 
is  a  correct  statement  of  the  law,  and  a  safe  rule  to  guide  the 
deliberations  of  a  jury,  if  at  all,  only  wHien  the  jury  have  been 
made  fully  to  understand  that  the  term  "  ordinary  care  "  means 
ordinary  care  under  the  particular  circumstances  of  each  situa- 
tion, and  it  is  very  difficult  to  impress  this  important  and  essen- 
tial fact  upon  the  minds  of  the  jury  with  sufficient  distinctness 
and  force  to  insure  to  parties  justice  at  their  hands,  when  under- 
taking to  act  under  any  such  refined  statement  of  legal  principle. 

(2)  A  verdict  ought  to  have  been  ordered  for  the  defendants. 
The  theory  of  the  law  as  well  as  the  inherent  genius  of  fair 
dealing  and  equity  demand  that  legal  rules  governing  the  com- 
plex relations  of  society  and  business  are  to  be  ultimately  de- 
fined and  established  by  the  courts  in  which  we  are  taught  to 
feel  and  believe  that  all  justice  and  equity  reside.  True,  the 
determination  of  all  questions  of  fact  in  proper  cases  is  exclu- 
sively for  the  jury;  but  it  is  only  within  and  upon  the  rules  of 
law  given  them  by  the  court.  The  question  as  to  what  shall  or 
shall  not  constitute  due  care  must  be  a  question  for  the  court. 
The  minimum  of  conduct,  so  to  speak,  which  shall  constitute 
due  care  must  be  prescribed  by  the  court.  What  does  or  does 
not  constitute  due  care  under  given  circumstances,  within  the 
rules  established  by  the  court  as  to  what  shall  or  shall  not  con- 
stitute due  care,  is  for  the  jury. 

In  most  jurisdictions  it  is  held  that  it  is  the  duty  of  persons 
entering  upon  the  track  of  a  railroad,  even  at  highway  crossings 
where  the  public  and  the  railroad  have  equal  right  to  be,  to 
look  and  listen  for  approaching  trains.  It  seems  unnecessary  to 
argue  that  the  rule  of  duty  would  not  be  less  stringent  as  ap- 
plied to  persons  who  went  upon  the  tracks  of  a  railroad  in  its 
yard,  as  mere  licensees  or  trespassers.  In  the  case  of  Hodrian  v. 
Railroad,  125  N.  Y.  526,  the  court  said  :  "It  has,  in  view  of  the 
decisions  in  this  state  upon  the  subject,  become  a  postulate,  that 
due  care  requires  a  pedestrian  before  crossing  a  railroad  track 
to  look  in  each  direction  to  ascertain  whether  a  train  is  ap- 
proaching, and  that  the  mere  omission  of  the  statutory  signals 
by  trainmen  does  not  relieve  the  pedestrian  from  the  imputa- 
tion of  negligence,  if  he  fails  on  his  part  to  look  and  listen. 
He  cannot  omit  such  a  reasonable  precaution  in  reliance  upon 
the  performance  by  the  railroad  company  of  its  obligation  to 
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give  reasonable  notice  of  the  approach  of  the  train.  Whether 
the  duty  imposed  upon  the  traveler  has  been  discharged  may  be, 
and  often  is,  a  question  involved  in  doubt.  The  evidence  may 
justify  opposing  inferences.  In  such  case  the  question  is  for 
the  jury.'' 

In  RaUroad  Co,  v.  Houston y  95  U.  8.  697,  702,  Field,  J.,  says : 
"  The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the 
bell,  if  such  were  the  fact,  did  not  relieve  the  deceased  from  the 
necessity  of  taking  ordinary  precautions  for  her  safety.     Neg- 
ligence of  the  company's  employees  in  these  particulars  was  no 
excuse  for  negligence  on  her  part.     She  was  bound  to  listen 
and  to  look  before  attempting  to  cross  the  railroad  track  in 
order  to  avoid  an  approaching  train  and  not  to  walk  carelessly 
into  a  place  of  possible  danger.     Had  she  used  her  senses  she 
could  not  have  failed  both  to  hear  and  see  the  train  which  was 
coming.     If  she  omitted  to  use  them  and  walked  thoughtlessly 
upon  the  track,  she  was  guilty  of  culpable  negligence,  and  so 
far  contributed  to  her  injuries  as  to  deprive  her  of  any  right  to 
complain  of  others."      In  State  v.  Railroad^  76  Maine  357,  WaU 
ton,  J.,  says :  "  We  must,  therefore,  regard  it  as  settled  law  in 
this  state  that,  in  this  class  of  cases,  whether  in  form  civil  or 
criminal,  the  burden  of  proof  is  upon  the  party  prosecuting  to 
show  due  care  on  the  part  of  the  person  injured  or  killed,  at 
the  time  of  the  accident;  or,  in  other  words,  that  his  want  of 
due  care  did  not  contribute  to  produce  the  injury  complained 
of.  .  .  .  It  is  claimed  that  no  bell  was  rung  or  whistle  sounded ; 
and  that  in  consequence  of  this  failure,  the  deceased  was  not 
apprised  of  the  approach  of  the  train.     The  evidence  seems  to 
us  to  preponderate  most  overwhelmingly  in  favor  of  the  fact 
that  the  bell  was  rung  and  the  whistle  sounded.     But  suppose 
they  were  not,  still,  it  seems  to  us  impossible  to  believe  that  the 
deceased  undertook  to  cross  the  track  in  ignorance  of  the  ap- 
proach of  the  train.     He  was  a  man  of  mature  years,  and  in 
the  full  possession  of  his  faculties.     His  sight  and  hearing  were 
good.    He  lived  in  the  immediate  neighborhood  of  this  cross- 
mg,  and  must  have  been  acquainted  with  the  time  and  speed 
of  the  train.  ...  If,  under  these  circumstances,  the  deceased 
undertook  to  cross  the  track  in  ignorance  of  the  approach  of 
the  train,  the  inference  is  irresistible  that  he  did  not  exercise 
that  degree  of  vigilance  which  the  law  requires.     He  could  not 
have  used  his  eyes  nor  his  ears  as  the  law  requires  him  to  use 
them.    The  fact  must  not  be  overlooked  that  the  train  was  very 
near,  as  otherwise  he  would  not  have  been  struck  by  it.     One 
in  the  full  possession  of  his  faculties,  who  undertakes  to  cross  a 
railroad  track  at  the  very  moment  a  train  of  cars  is  passing,  or 
when  a  train  is  so  near  that  he  is  not  only  liable  to  be,  but  is  in 
fact,  struck  by  it,  \&  prima  facie  guilty  of  negligence  ;  and,  in  the 
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absence  of  a  satisfactory  excuse,  his  negligence  must  be  re- 
garded as  established.  The  excuse  offered  in  this  case  is  not 
satisfactory.  The  evidence  so  overwhelmingly  preponderates 
in  favor  of  the  fact  that  the  bell  was  rung  and  the  whistle 
sounded  that  we  cannot  regard  the  alleged  negligence  of  the 
railroad  company  in  these  particulars  as  proved.  But  if  we  con- 
ceive that  this  was  a  question  of  fact  for  the  jury,  and  that  the 
court  has  no  right  to  interfere  with  their  finding,  still,  the  infer- 
once  is  irresistible  that  the  deceased  did  not  exercise  that  degree 
of  vigilance  which  the  law  requires,  or  he  would  have  known  of 
the  approach  of  the  train  without  these  signals.  .  .  .  But  if  he 
did  not  have  such  notice ;  if  he  drove  on  to  that  crossing  in  total 
ignorance  of  the  approach  of  a  train  ;  then  the  conclusion  seems 
to  us  inevitable  that  he  must  have  been  exceedingly  negligent 
in  the  use  of  his  eyes  and  ears." 

In  CuUm  V.  Ckmal  Cb.,  113  K  Y.  667,  the  court  says:  "It 
seems  very  plain  that  the  duty  which  rests  upon  a  traveler  in 
approaching  a  railroad  crossing,  to  look  and  listen,  was  not  dis- 
charged by  the  intestate.  It  may  be  said  that  he  was  thrown  off 
his  guard  by  not  hearing  the  engine ;  by  the  omission  of  the 
defendants'  servants  to  ring  the  bell  or  sound  the  whistle ;  by 
the  fact  that  engines  or  trains  were  seldom  moved  on  tliis  road 
on  Sunday ;  and,  in  addition,  it  is  urged  that  he  could  not  have 
looked  south  without  partially  turning  around,  and  that  if  he 
had  seen  the  engine  he  would  have  difficulty  in  turning  his 
wagon  in  the  highway  at  that  point.  But  we  cannot  listen  to 
these  suggestions  without  opening  the  door  to  excuses  which  in 
the  end  would  subvert  the  rule  which,  on  the  whole,  tends,  we 
think,  to  protect  life,  viz.,  that  the  omission  of  a  railroad  com- 
pany to  perform  its  duty,  under  circumstances  like  these,  does 
not  justify  a  traveler  on  a  highway  in  not  observing  care  on  his 
owm  part  by  looking  and  listening  before  crossing  a  railroad 
track  in  order  to  escape  the  danger  of  moving  trains.  There  is 
no  evidence  that  the  intestate  did  look  or  listen.  .  .  .  Judgment 
of  nonsuit  affirmed." 

In  the  case  at  bar  there  is  no  question  about  the  conduct  of 
the  plaintiff.  He  admits  that  he  did  not  look  toward  the  engine. 
He  testified,  "  We  were  facing  the  cattle  train,  my  back  toward 
the  track  on  which  the  engine  was."  Applying  the  rule  laid 
down  very  generally  in  other  jurisdictions  to  this  case,  judgment 
should  be  ordered  for  the  defendants.  Penn,  It.  JR.  v.  Beal,  73 
Pa.  St.  504 ;  Beading,  etc.,  R.  E.  v.  Ritchie,  102  Pa.  St.  425. 

In  Fletcher  v.  Railroad,  149  Mass.  127,  Knowlton,  J.,  says:  ''As 
a  general  rule,  a  person  is  not  in  the  exercise  of  due  care  who 
attempts  to  cross  a  railroad  track  without  taking  seasonable  pre- 
caution to  assure  himself  by  actual  observation  that  there  is  no 
danger  from  approaching  trains.     It  has  been  held  in  many  cases 
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that  he  cannot  properly  trust  his  sense  of  hearing  alone,  but 
must  use  his  sight  as  well,  if  it  is  reasonably  practicable  so  to  do. 
Butterfield  v.  Railroad,  10  Allen  532;  Alltpi  v.  Railroad,  105 
Mass.  77;  Wright  v.  Railroad,  129  Mass.  440  ;  Tally  v.  Railroad, 
134  Mass.  499;  Wheelwright  v.  Railroad,  135  Mass.  225.  This 
rule  has  been  held  applicable  where  the  plaintiff's  attention  has 
been  diverted  or  his  view  of  a  coming  train  has  been  obstructed 
by  another  train  which  has  just  passed."  Mayo  v.  Railroad^  104 
Mass.  137 ;  Allerton  v.  Railroad^  146  Mass.  241 ;  Ghranger  v.  Rail- 
road, 146  Mass.  276 ;  Marty  v.  Railway,  38  Minn.  108 ;  Schojield 
V.  Railway,  8  Fed.  Rep.  488 ;  Brown  v.  Railway,  22  Minn.  165  ; 
Mo,  Pac.  Ry,  Co.  v.  Moseley,  57  Fed.  Rep.  921. 

We  would  call  the  attention  of  the  court  specially  to  the  case 
last  cited  as  being  almost  identical  in  facts  with  the  case  at  bar. 
Moseley,  while  walking  on  the  track  in  the  company's  yard,  where 
people  were  accustomed  to  walk  daily,  was  injured  by  the  engine 
backing  upon  him,  without  sounding  the  whistle  or  ringing  the 
bell.  ''  It  is,  however,  urged,"  says  Sanborn.,  J.  (p,  925),  '*  that 
the  proximate  cause  of  the  injury  was  the  failure  of  the  servants 
of  the  defendant  to  ring  the  bell  of  the  engine,  and  not  the  care- 
lessness of  the  plaintiff  in  walking  on  the  track  without  looking 
for  the  engine.  It  is  said  that,  if  the  bell  had  been  rung,  the 
plaintiff  would  have  heard  it,  and  have  avoided  the  danger,  and 
that  he  had  a  right  to  rely  on  the  expectation  that  the  defendant's 
servants  would  comply  with  the  ordinance  and  ring  the  bell,  and 
therefore  he  should  be  permitted  to  recover.  This  position  is 
untenable. 

"First:  The  question  here  is  not  whether  the  negligence  of 
the  defendant  or  that  of  the  plaintiff  is  the  more  proximate  cause 
of  the  injury,  but  whether  or  not  the  negligence  of  the  plaintiff 
directly  contributed  to  it.  An  effect  often  has  many  proximate, 
and  many  remote,  causes.  If  the  negligence  of  the  plaintiff  was 
one  of  the  proximate  causes  of  the  injury, —  if  it  directly  con- 
tributed to  the  unfortunate  result, —  he  cannot  recover,  even 
though  the  negligence  of  the  defendant  also  contributed  to  it. 
Li  such  a  case  the  plaintiff  can  recover  only  when  the  defend- 
ant's negligence  is  the  only  proximate  cause  of  the  injury.  No 
argument  is  required  to  show  that  the  negligence  of  the  plaintiff 
in  this  case  directly  contributed  to  the  injury.  It  was  negligence 
for  him  to  step  upon  this  track  without  looking  to  the  west;  it 
was  negligence  for  him  to  walk  upon  the  track  300  feet  without 
looking  behind  him.  If  he  had  looked  to  the  west  or  the  rear 
be  would  have  seen  the  coming  engine,  and  would  not  have  been 
injured.  In  the  absence  of  his  own  negligence,  no  act  of  the 
defendant  would  have  harmed  him. 

"Second:  The  negligence  of  the  plaintiff  was  the  more  proxi- 
mate cause  of  the  injury.     The  proximate  cause  is  not  always, 
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uor  generally,  the  act  or  omission  nearest  in  time  or  place  to  the 
effect  it  produces.  In  the  sequence  of  events  there  are  often 
many  remote  or  incidental  causes  nearer  in  point  of  time  and 
place  to  the  effect,  than  the  efficient  moving  cause,  and  yet  sub- 
ordinate to  it,  and  often  themselves  influenced,  if  not  produced, 
bjr  it.  Thus  a  defect  in  the  construction  of  the  boiler  of  an  en- 
gine may  long  exist  without  harm,  and  yet  finally  be  the  proxi- 
mate cause  of  an  explosion,  to  which  the  climate,  through  the 
negligence  of  the  engineer,  and  other  incidental  causes  nearer 
by  years  to  the  effect,  may  contribute.  That  negligence  is  the 
proximate  cause  of  an  injury,  from  which  the  injury  might  and 
ought  to  have  been  foreseen,  or  reasonably  anticipated,  under 
the  circumstances,  as  its  probable  result.  That  negligence  which 
sets  in  motion  a  train  of  events  that  in  their  natural  sequence 
mi^ht  and  ought  to  be  expected  to  produce  an  injury,  if  undis- 
turbed by  an  independent  intervening  cause,  is  the  proximate 
cause  of  that  injury. 

"It  ffoes  without  saying  that  injury  from  engines  or  cars  can 
be,  and  ought  to  be,  foreseen  or  anticipated  as  the  probable 
result  of  walking  across  or  upon  a  railroad  track  in  frequent  use, 
without  looking  both  ways  and  listening  for  approaching  engines. 
This  is  demonstrated  by  the  fact  that  so  universal  is  this  experi- 
ence that  it  has  become  a  settled  rule  of  law  that  such  action  is 
negligence.  It  was  the  negligence  of  this  plaintiff  in  walking 
on  the  railroad  track  without  looking  to  the  west  that  put  in 
motion  the  train  of  events  that  led  to  this  disaster.  He  volunta- 
rily placed  himself  in  a  dangerous  situation.  He  knew  his  dan- 
ger. The  servants  of  the  defendant  were  not  advised  of  his 
position  or  of  his  danger,  and  they  had  a  right  to  rely  upon  the 
expectation  that  he  would  obey  the  law  and  discharge  his  duty. 
His  greater  knowledge  imposed  upon  him  the  duty  of  greater 
care  than  was  required  of  them.  The  natural  and  inevitable 
result  of  his  continuance  upon  this  track  was  a  collision  with  an 
engine,  unless  some  new  cause  intervened  to  prevent  it.  With- 
out the  intervention  of  such  cause,  the  accident  was  only  a  ques* 
tion  of  time.  The  engine  was  certain  to  come.  The  only  chance 
for  his  escape  was  that  some  independent  cause,  such  as  his  own 
care  and  action,  or  the  defendant's  watchfulness,  would  intervene 
to  turn  aside  the  natural  sequence  of  events,  and  to  take  him 
from  the  track  before  the  engine  passed  over  it  No  independ- 
ent cause  did  intervene,  and  nis  own  negligence  was  permitted 
to  work  out  the  unfortunate  result.  It  is  certain  that  this  result 
could  not  have  been  attained  unless  the  plaintiff  had  first  been 
negligent.  It  may  be  true  that  it  would  not  have  resulted  if  the 
bell  had  been  runff.  But,  if  this  be  so,  the  failure  to  ring  the 
bell  was  not  the  independent  intervening  cause  ;  it  was  entirely 
dependent  for  its  evil  effect  upon  the  precedent  negligence  of 
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the  plaintiff  in  walking  along  the  track  without  using  his  eyes. 
K  he  had  not  been  careless,  he  would  not  have  been  o\i  the  track, 
and  the  failure  to  ring  the  bell  could  not  have  injured  him.  The 
negligence  of  the  defendant's  servants  was  at  most  concurring 
or  succeeding  negligence,  which  simply  failed  to  interrupt  the 
natural  sequence  of  events,  and  permitted  plaintiff's  breach  of 
duty  to  work  out  the  disastrous  result  of  which  it  was  the  pri- 
mary and  efficient  cause.  The  injury  was  the  natural  result  of 
the  plaintiff's  own  carelessness,  and  the  jury  should  have  been 
instructed  to  return  a  verdict  for  the  defendant." 

The  position  taken  by  the  court  and  the  reasoning  offered  to 
sustain  it,  in  relation  to  the  exercise  of  due  care  on  the  part  of 
the  plaintiff  in  standing  in  a  place  which  he  must  have  known 
was  dangerous,  without  exercising  any  of  the  precautions  which 
common  prudence  dictates,  seem  entirely  unique  in  a  judicial 
statement  of  the  mutual  rights  and  duties  of  parties.  The  posi- 
tion taken  here,  although  not  stated  in  so  many  words,  is  in  fact 
this :  That  in  a  situation  where  the  law  imposes  upon  two  indi- 
viduals the  same  degree  of  care,  a  plaintiff  may  be  excused  from 
the  performance  of  his  legal  duties  upon  the  assumption  that  the 
defendant  will  perform  his.  If  this  is  true  why  is  not  the  con- 
verse true,  that  the  defendant  may  be  excused  from  performing 
his  legal  duties  upon  the  assumption  that  the  plaintiff  will  per- 
form his?  If  the  jury  could  legally  find  that  Mitchell  was  in  the 
exercise  of  ordinary  care  in  placing  himself  in  the  dangerous 
position  without  looking  for  the  approaching  engine,  upon  the 
assumption  that  defendants  would  not  start  an  engine  without 
ringing  the  bell,  why  had  not  the  defendants  a  right  to  assume 
that  Mitchell  would  use  his  eyes  to  protect  himself,  and  hence 
be  justified  in  not  ringing  the  bell?  If  one  party  can  be  ex- 
cused from  the  exercise  of  ordinary  care  upon  the  assumption 
that  the  other  party  will  exercise  ordinary  care,  that  privilege 
justly  and  equitably  should  belong  as  much  to  the  defendant  as 
to  the  plaintiff'.  But,  in  view  of  the  doctrine  laid  down  by  the 
opinion  in  this  case,  that  is  an  exclusive  right  which  belongs  to 
plaintiflfe,  and  defendants  must  act  upon  the  principle  that  plain- 
tiffs have  the  right  to  omit  the  exercise  of  ordinary  care  upon 
the  assumption  that  defendants  will  and  must  always  exercise 
ordinary  care.  The  reply  to  this  may  be  that  this  was  a  ques- 
tion of  fact  for  the  jury.  That  is  true  only  as  to  the  assertion 
itself,  not  true  upon  any  principle  of  law  or  equity  which  should 
and  does  enter,  theoretically,  into  the  administration  of  the  law. 
A  jury  may  find  for  a  plaintiff  without  regard  to  the  evidence, 
because  they  are  human,  and  sympathy  and  prejudice  may  con- 
trol them  instead  of  reason  and  right.  Courts,  the  only  protec- 
tion which  the  large  and  important  business  interests  of  the 
country  have  against  the  fullest  exercise  of  prejudice  and  sym- 
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pathy  on  the  part  of  juries,  also  being  human,  can  say  that  there 
is  evidence  sufficient  to  warrant  the  finding  of  a  verdict  for  the 
plaintiff  when  there  is  not.  We  submit,  however,  that  this  is 
not  a  question  w^hich  courts  ought  fairly  to  leave  to  a  jury, 
upon  the  evidence  submitted  in  this  case.  The  plaintiff  con- 
fessedly omitted  one  of  the  most  reasonable  and  common  pre- 
cautions which  ordinary  prudence  dictates.  We  feel  that  our 
court  should  adopt  the  safer  and  more  just  rule  which  obtains 
in  other  jurisdictions,  and  order  judgment  for  the  defendants. 
The  question  whether  the  bell  was  or  was  not  rung  was  a  proper 
question  for  the  jury.  The  jury  evidently  found  that  it  was  not 
rung;  and  they  must  also  have  found  that  this  was  negligence 
on  the  part  of  the  company.  The  plaintiff'  admitted  that  he  did 
not  look  toward  the  engine.  Now,  in  all  candor  and  reason, 
was  it  not  just  as  palpably  the  duty  of  Mitchell  to  look  out  for 
the  engine,  as  it  was  the  duty  of  the  engineer  to  ring  the  bell  ? 
Can  there  be  but  one  answer  to  this?  If  this  is  true,  is  there  no 
power  which  can  and  will  intervene  between  the  sympathies  of 
jurors  and  the  rights  of  litigants,  and  make  it  certain  that  all 
parties  shall  have  equal  justice  at  the  hands  of  our  courts?  If 
there  is  not,  there  is  a  most  dangerous  and  fatal  weakness  which 
ought  to  be  remedied. 

(3)  The  plaintiff^'s  counsel  argued  in  the  close  that  if  the  fire- 
man of  the  engine,  and  the  conductor  of  the  cattle  train,  who 
Avere  in  the  enaploy  of  the  company,  and  also  one  Moulton,  who 
was  not  in  the  employ  of  the  company,  had  been  called  by  the 
defendants,  they  would  have  given  evidence  in  support  of  the 
plaintiff*'8  position  and  claim.  In  the  opinion  the  court  says  : 
^'  The  evidence  showed  that  the  fireman  of  the  Profile  and  the 
conductor  of  the  cattle  train  were  so  situated  that  they  mi^ht 
have  heard  the  bell  if  it  was  rung;  and  there  is  no  indication 
that  they  could  have  known  anything  else  material  and  favorable 
to  the  defendants;  they  were  the  defendants'  servants,  and  they 
might  have  been,  but  were  not,  called  as  witnesses.  It  is  a  just 
inference  that,  if  called,  their  testimony  would  have  been  un- 
favorable to  the  defendants;  in  other  words,  that  they  could  not 
testify  that  they  heard  the  bell,"  citing  Ch^oss  v.  Bell^  34  N.  II. 
^2,  and  cases  cited.  It  is  evident  from  an  examination  of  the 
case  and  opinion  that  the  court  omitted  entirely  to  pass  upon 
the  question  whether  such  argument  by  the  plaintiff's  counsel 
in  relation  to  Mr.  Moulton  was  competent  or  incompetent.  The 
authority  cited  shows  conclusively  that  the  matter  was  not  con- 
sidered by  the  court.  The  doctrine  laid  down  in  Cross  v.  Bell  is 
where  notice  was  given  to  a  party  to  produce  books  which  were 
in  his  possession  and  under  his  control ;  and  it  says  that  upon 
neglect  to  produce  them,  opposing  counsel  might  fairly  argue 
that  if  they  were  produced  they  would  not  help  the   other's 
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case.  This  may  be  regarded  as  an  authority  authorizing  the 
line  of  discussion  pursued  by  the  plaintiff's  counsel,  so  far  as  it 
applied  to  the  conductor  of  the  cattle  train  and  the  fireman  of 
the  locomotive,  but  it  cannot  be  an  authority  which  in  any  sense 
or  by  any  fair  intendment  warrants  such  discussion  in  relation 
to  Mr.  Moulton,  who  was  not  in  any  way  connected  with  the 
railroad,  or  under  the  control  of  the  railroad  any  more  than  any 
other  member  of  the  public.  Hence  the  whole  of  the  discussion 
in  the  opinion  in  relation  to  what  might  have  avoided  the  ex- 
ception in  Bullard  v.  liailroad,  64  N.  H.  27,  is  entirely  inappli- 
cable ;  and  we  submit  that  unless  the  court  has  come  to  the  con- 
clusion that  it  is  wise  to  abandon  entirely  the  ground  taken  in 
that  case  and  others  in  the  same  line,  there  is  no  justice  or  right 
in  withholding  from  these  defendants  the  benefit  of  those 
decisions.  We  submit  that  the  very  able  discussion  and  presen- 
tation of  the  principle  laid  down  in  Tucker  v.  Henniker^  41  N.  H. 
317,  and  the  reasons  given  in  all  of  that  class  of  cases  in  New 
Hampshire,  not  only  warrant  but  demand  that  this  verdict 
should  be  set  aside. 

Carpenter,  J.  The  evidence  of  the  existence  and  use  of  the 
pathway  across  the  railroad  yard,  and  that  at  or  near  it  animals 
were  loaded  upon  or  unloaded  from  the  cattle  train,  was  com- 
petent on  the  question  of  the  defendants'  negligence.  Their 
knowledge  of  its  existence  and  use  was  material,  and  the 
evidence  tended  to  show  their  knowledge.  Known  public  travel, 
whether  licensed  or  unlicensed,  across  their  tracks  would  affect 
the  measure  of  the  ordinary  care  required  of  them.  The  con- 
duct of  a  person  of  average  prudence  in  doing  his  lawful  busi- 
ness is  the  legal  standard  of  duty.  Such  a  person  running  a 
locomotive  engine  would  manage  it  with  greater  or  less  caution 
according  as  he  is  passing  through  a  mob,  over  the  crowded 
streets  of  a  city,  the  less  traveled  highways  of  a  village,  the 
comparatively  unfrequented  country  ways,  or  a  territorv  where 
there  is  no  crossing,  and  no  reason  to  expect  any  one  to  be  upon 
the  track.  The  measure  of  his  care  would  be  proportionate  to 
the  danger  of  injury  from  the  want  of  it.  Knowledge  that  those 
who  he  knew  were  exposed  to  danger  were  wrongdoers,  would 
not  diminish  his  vigilance.  He  would,  if  he  could,  avoid  doing 
harm  to  trespassers  as  well  as  to  those  who  are  exercising  their 
lawful  rights. 

The  objection  to  the  instructions  to  the  jury  relating  to  the 
existence  and  use  of  the  pathway,  on  the  special  ground  that 
there  was  no  evidence  tending  to  show  that  the  engineer  of  the 
Profile  knew  of  the  travel  across  the  yard,  is  without  foundation 
in  fact  He  testified  in  substance  that  he  knew  of  the  travel. 
Without  his  testimony  the  jury  might,  on  the  evidence  of  the 
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notoriety  of  the  travel,  properly  find  his  knowledge.  But  the 
engineer's  personal  ignorance  of  the  situation  would  not  excuse 
the  defendants.  If  they  knew  the  use  made  of  the  pathway,  it 
would  not  be  important  whether  their  servant,  the  engineer, 
knew  it  or  not.  If  he  knew  it,  and  in  view  of  it  failed  to  act 
as  a  person  of  average  prudence  would,  his  individual  fault  was 
that  of  the  defendants'  servant  for  which  they  are  responsible. 
If  he  neither  knew  nor  reasonably  could  have  known  the  situa- 
tion, and  was  therefore  personally  without  fault,  the  negligence 
was  more  immediately  and  directly  that  of  the  defendants  in 
not  informing  him  of  the  pathway  and  of  its  use.  A  master  is 
as  responsible  for  injuries  caused  by  his  negligence  in  not  in- 
forming his  servant  of  danger  known  to  him  and  not  known  by 
the  servant,  as  he  is  for  injuries  caused  by  the  personal  negli- 
gence of  the  servant.  He  is  not  less  responsible  for  his  own 
negligence  than  he  is  for  that  of  his  servants. 

The  motion  that  a  verdict  be  directed  for  the  defendants  was 
properly  denied.  There  was  sufficient  evidence  upon  which  the 
jury  might  properly  find  that  the  defendants  could,  and  that  the 
plaintiflT  could  not,  have  avoided  the  injury.  A  failure  to  ring 
the  bell  in  accordance  with  the  custom  and  in  compliance  with 
the  defendants'  rules  was  evidence  of  negligence,  on  their  part. 
The  jury  might  think  and  properly  find  that  ordinary  care  re- 
quired the  fireman  to  be  in  his  place  on  the  engine  when  mov- 
ing over  the  part  of  the  yard  used  as  a  crossing,  and  that  but  for 
his  absence  the  accident  would  not  have  happened.  Whether  a 
person  of  average  prudence  placed  in  the  plaintifl:''s  situation, 
possessed  of  the  knowledge  which  he  had  of  the  custom  and  rule 
relative  to  ringing  the  bell  before  starting  the  engine,  the  gen- 
eral course  of  business  in  the  yard  and  all  the  other  circum- 
stances, would  have  done  as  he  did,  was  a  fair  question  for  the 
jury.  It  may  be  that  upon  it  reasonable  and  fair-minded  men 
might  ditter  ;  but  it  cannot  be  declared  that  no  reasonable  man 
could  find  as  the  jury  did.  Bridges  v.  North  London  Raiiway, 
L.  R.,  7  H.  L.  213,  233;  Metropolitan  Railxcay  v.  Jackson,,  3  App. 
Ca.  193,  197;  Dublin  Railway  v.  Slattery,  3  App.  Ca.  1155,  1197. 

The  question  whether  the  bell  was  rung  was  a  vital  one.  So 
far  as  the  defendants'  negligence  was  concerned,  it  was  appar- 
ently the  only  fact  in  dispute.  It  appeared  that  the  fireman  of 
the  Profile,  the  conductor  of  the  cattle  train,  and  Moulton,  a 
dealer  in  cattle  who  had  no  connection  with  the  defendants  ex- 
cept as  a  patron,  were  within  ear-shot,  might  have  heard  the  bell 
if  it  was  rung,  and  could  have  been,  but  were  not,  called  as  wit- 
nesses by  either  party.  From  a  party's  neglect  to  call  accessible 
witnesses  of  the  transaction  in  dispute  it  may  justly  be  inferred 
that  their  testimony  would  do  him  no  good.  G^oss  v.  J5eW,  84 
N.  H.  82.    It  was  competent  for  the  plaintiflF  to  argue,  and  ask 
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the  jury  to  infer,  that  the  fireman,  conductor,  and  Moulton  would 
not  testify  that  they  heard  the  bell.  The  fact  that  Moulton  was 
not  the  defendants'  servant  affected,  not  the  propriety,  but  the 
weight  of  the  arffument.  It  was  open  to  the  defendants  to  argue 
that  the  plaintiff  had  equal  opportunity  to  call  him,  and  would 
have  called  him  if  he  could  testify  that  he  did  not  hear  the  bell. 
If  surprised  by  the  plaintiff's  closing  argument  on  this  or  any 
other  point,  the  defendants,  upon  request,  would  have  been  per- 
mitted to  reply,  subject  to  the  plaintiff's  right  to  close.  Rogers 
V.  Kmrick,  63  N.  H.  336,  341. 

The  statement  of  the  plaintiff's  counsel  that,  "  out  of  the  whole 
population  of  Woodsville  "  the  defendants  were  able  to  produce 
but  two  witnesses  to  testify  that  the  bell  was  rung,  was^not  ob- 
jectionable. It  was  merely  a  forcible  expression  of  the  presump- 
tion that  the  defendants  called  on  the  point  all  the  witnesses 
they  could  procure  and  of  the  conceded  fact  that  of  the  nine  or 
ten  persons  shown  to  be  within  hearing,  and  of  others  who  the 
jury  might  find  on  the  evidence  were  within  hearing,  two  only 
were  produced  to  testify  that  they  heard  the  bell.  The  jury  had 
a  view,  and  from  the  information  thereby  obtained  in  connection 
with  the  other  evidence,  might  find  it  more  probable  than  other- 
wise that  many  persons  not  mentioned  in  the  testimony  laid 
before  them  were  within  ear-shot  of  the  engine,  and  Avould  have 
heard  the  bell  if  it  was  rung.  A  verdict  is  not  to  be  set  aside 
for  the  reason  that  counsel  urged  the  jury  to  draw  from  admit- 
ted or  established  facts  an  unwarranted  inference.  Such  an 
argument  is  merely  an  erroneous  statement  of  the  law.  Whether 
the  inference  can  properly  be  drawn,  is  a  question  of  law. 
Whether,  if  it  lawfully  may,  it  shall  be  drawn,  is  for  the  jury. 
JDublin  Railway  v.  Slattery,  3  App.  Ca.  1165,  1201.  It  is  the 
duty  of  the  court  to  instruct  the  jury  upon  the  law,  and  of  the 
jury  to  obey  the  instructions.  In  the  absence  of  evidence  to  the 
contrary,  it  is  presumed  that  these  duties  were  performed.  If 
in  BuUard  v.  Railroad^  64  IST.  H.  27,  the  plaintiff's  counsel,  in- 
stead  of  stating  to  the  jury  as  a  fact  that  the  physician  had  not 
examined  the  plaintiff  and  therefore  was  not  called  as  a  witness, 
had  asked  the  jury  to  infer  from  the  fact  that  he  was  not  called, 
that  he  had  not  examined  the  plaintiff  and  therefore  could  not 
testify  to  his  condition,  he  would  not  have  transgressed  the  line 
of  his  duty. 

The  court  properly  declined  to  give  the  first  three  instructions 
requested.  If  the  plaintiff  was  a  trespasser,  his  misconduct 
would  not  relieve  the  defendants  from  their  obligation  to  do  him 
no  injury  that  by  ordinary  care  could  be  avoided.  They  were 
responsible  for  culpable  ignorance  of  his  dangerous  situation  as 
well  as  for  neglisrence  in  any  other  particular.  Nashua^  etc.,  Co.  v. 
SaUroad,  62  K  H.  159, 162-164 ;  mch  v.  Railroad,  66  N.  H.  318, 
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320.  The  doctrine  of  Clark  v.  Manchester,  62  K  H.  577,  and 
Frost  V.  Railroad,  64  N.  H.  220,  has  no  application.  What  is 
there  said  is  to  be  read  in  the  light  of  the  facts  under  considera- 
tion. There  is  a  broad  difterence  between  the  case  of  a  tres- 
passer meeting  with  an  injury  by  reason  of  the  dangerous 
condition  of  the  defendants'  premises,  and  that  of  an  injury 
caused  by  the  defendants'  active  intervention. 

Instructions  quite  as  favorable  to  the  defendants  as  those  last 
requested  were  given  to  the  jury.  They  were  correctly  told  that 
if  the  defendants  exercised  ordinary  care  to  prevent  the  injury, 
the  plaintiff  though  not  a  trespasser  could  not  recover.  There 
was  no  error  in  the  instructions  given. 

Judgment  on  the  verdict. 

Chase,  J.,  did  not  sit;  Smith,  Clark,  and  Wallace,  JJ.,  con- 
curred; Dob,  C.  J.,  and  Blodgett,  J.,  were  of  opinion  that  the 
charge  of  the  presiding  justice  as  reported  in  the  reserved  case 
probably  gave  the  jury  to  understand  that  the  defendants'  duty 
towards  the  plaintiff  was  the  same  whether  he  was  or  was  not  a 
trespasser  upon  their  tracks  at  the  time  of  his  injury,  and  upon 
this  ground  wholly  they  dissented. 


Grafton,     } 
June,  1894.  \ 


Storks  v,  Storrs. 


In  a  libel  for  divorce  for  abandonment,  the  time  during  which  the  libellee 
has  been  insane  cannot  be  included  in  computing  the  statutory  period  of 
three  years. 

Libel  for  Divorce,  for  abandonment,  filed  September  27, 
1893.  The  parties  were  married  January  1,  1878,  and  lived  to- 
gether until  June,  1882,  when  the  defendant  abandoned  the  plain- 
tiff without  cause  and  without  his  consent.  In  the  fall  of  1882 
the  defendant  became  incurably  insane  and  incapable  of  per- 
forming her  marital  duties.  In  February,  1883,  she  was  placed 
in  the  asylum  for  the  insane,  where  she  has  ever  since  remained. 
She  appeared  by  a  guardian  ad  litem. 

Samuel  B,  Page^  for  the  plaintiff. 

Carpenter,  J.  A  libel  may  be  maintained  and  a  divorce  de- 
creed against  an  insane  person  for  causes  of  divorce  which  arose 
and  became   complete    before  the   defendant    became   insane. 
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Mansfield  V,  Mansfield^  18  Mass.  412 ;  Mordaunt  v.  Moncreiffe,  L.  R., 
2  Sc.  &  Div.  App.  374.  Insanity  at  the  time  of  the  commission 
of  the  acts  constituting  the  around  of  divorce  is  a  full  defence. 
Broadstreet  v.  Broadstreet,  7  Mass.  474;  Garnett  v.  Gamett,  114 
Mass.  379;  Nichols  v.  Mchols,  31  Vt.  328. 

Abandonment,  to  constitute  a  cause  of  divorce,  must  continue 
for  three  years  together.  P.  S.,  c.  175,  s.  5.  The  time  during 
which  the  defendant  has  been  insane  cannot  be  included  in  com- 
puting the  statutory  period.  But  for  her  insanity,  it  may  be 
that  she  would  have  repented  and  returned  to  her  husband. 

Libel  dismissed. 
Chase,  J.,  did  not  sit :  the  others  concurred. 


Grafton     }  \^  ^^ 

June,  189^.  J  \^_^ 

Morse  v.  Glover. 

If  A's  cattle,  escaping  from  his  pasture  into  B's  adjoining  field  through  B'a 
insufficient  fence,  are  by  B  turned  into  a  highway  at  a  point  where  no  fence 
intervenes  between  it  and  a  railroad,  and,  straying  thence  upon  the  rail- 
road, are  killed  by  a  locomotive,  B  is  liable  for  their  loss. 

Case,  for  killing  the  plaintiff's  ox.  Facts  found  by  a  referee. 
The  plaintiff's  ox  and  three  of  his  other  cattle  strayed  from  his 
pasture  to  the  defendant's  adjoining  tield  through  the  defend- 
ant's  insufficient  fence.  Afterwards,  the  defendant  in  attempt- 
ing to  drive  the  cattle  home  left  the  ox  in  the  highway,  where* 
it  wandered  upon  a  railroad  track,  and  was  killed  by  a  locomo- 
tive under  circumstances  disclosed  in  the  opinion.  The  plaintiff 
moves  for  leave  to  amend  his  declaration  by  filing  a  count  in 
trespass. 

Smith  ^  Sloane^  for  the  plaintiff. 

William  F.  Wesigate  and  Bingham^  Mitchell  ^  Batchellor,  for  the 
defendant. 

Wallace,  J.  The  plaintiff's  cattle,  including  the  ox  in  ques- 
tion, came  on  the  de^ndant's  land  in  consequence  of  the  de- 
fendant's neglect  to  keep  in  repair  his  portion  of  the  division 
fence,  and  without  any  fault  of  the  plaintiff.  When  the  de- 
fendant found  them  under  those  circumstances,  it  was  his  duty 
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to  drive  them  back  into  the  plaintiff's  pasture.  Instead,  he 
drove  the  cattle  into  his  barnyard  and  kept  them  for  about  six 
hours,  and  then  attempted  without  assistance  to  drive  thera  to 
the  plaintiff 's  house ;  and  in  following  some  of  the  cattle  which 
escaped  into  a  wood,  he  abandoned  the  ox  in  the  highway  where 
for  some  distance  it  ran  parallel  with  a  railroad  with  no  inter- 
vening barrier,  and  the  ox  strayed  upon  the  railroad  track  and 
was  killed.  None  of  these  acts  were  necessary  to  the  perform- 
ance of  the  defendant's  duty  of  returning  the  ox  to  the  plain- 
tiff's pasture.  The  defendant,  in  all  he  did  after  he  drove  the 
cattle  out  of  his  own  enclosure,  was  a  wrongdoer.  The  death 
of  the  ox  is  legally  attributable  to  the  wrongful  acts  of  the  de- 
fendant. Carruthers  v.  Hollis,  8  Ad.  &  El.  113;  Morse  v.  Railroad^ 
66  N.  H.  148. 

It  having  been  determined  that  the  defendant  is  liable  in  some 
form  of  action,  it  is  not  a  question  of  any  particular  importance 
whether  he  is  liable  in  case  or  trespass.  K  upon  examination 
it  were  found  that  case  could  not  be  maintained,  the  plaintiff 
w^ould  be  allowed  to  amend  by  filing  a  count  in  trespass.  Peas- 
lee  V.  Dudley,  63  N.  H.  220;  Gage  v.  Gage,  66  N.  H.  282,  296. 
When  such  an  amendment  is  made,  he  will  be  entitled  to 
judgment. 

Case  discharged. 

AH  concurred. 


Grafton, 

in  if^ 


June,   1894, 


f 


74    lis  Grafton  County  v.  Haverhill. 


County  farms  are  subject  to  taxation ;  but  court-houses  and  jails  are  not, 
although  not  included  in  the  list  of  property  exempted  from  taxation  by 
statute. 

Petition,  for  abatement  of  taxes  assessed  in  April,  1893,  on 
the  court-house,  jail,  and  county  farm,  which  the  plaintiffs  claim 
are  exempt  from  taxation. 

Bingham,  Mitchell  ^  Baichellor,  for  the  plaintiffs. 

Samuel  B.  Page,  for  the  defendants. 

Wallace,  J.  This  is  a  petition  for  the  abatement  of  taxes 
assessed  in  April,  1893,  by  the  town  of  Haverhill  on  the  Grafton 
county  farm,   court-house,  and  jail.      The  town  of  Haverhill 


Digitized  by  VjOOQIC 


N.  H.]       GRAFTON  COUNTY  v,   HAVERHILL.       121 

claims  that  this  public  property  is  taxable,  because  in  the  Public 
Statutes  real  estate  of  the  counties  is  omitted  from  the  list  of 
property  specifically  exempted  from  taxation.  The  county  of 
Grafton  claims  this  property  is  exempt  from  taxation  on  general 
principles. 

This  is  that  kind  of  property  which  is  always  presumptively 
exempted  from  the  operation  of  general  tax  laws,  because  it  is 
reasonable  to  suppose  they  were  not  within  the  intent  of  the 
legislature  in  enacting  them.  Such  is  the  case  with  the  property 
belonging  to  the  state  and  its  minor  subdivisions,  such  as  coun- 
ties and  municipalities,  which  are  held  by  them  for  public  pur- 
poses. The  power  to  tax  such  property  doubtless  exists  if  the 
state  shall  see  fit  to  exercise  it ;  but  that  would  render  necessary 
new  taxes  to  meet  the  demand  of  this  tax,  and  thus  the  public 
would  be  taxing  itself  in  order  tq  raise  money  to  pay  over  to 
itself.  It  cannot  be  supposed  that  the  legislature  would  ever 
purposely  and  unnecessarily  lay  such  a  burden  upon  public  prop- 
erty held  by  the  state  or  any  of  its  minor  subdivisions,  and  it  is 
therefore  reasonable  to  consider  that  however  general  may  be 
the  enumeration  of  taxable  property,  public  property  held  by 
the  state  and  counties  and  municipalities  for  public  and  govern- 
mental uses  was  intended  to  be  exempted,  unless  the  right  or 
duty  to  tax  it  was  provided  for  in  the  most  express  and  positive 
terras,  or  by  necessary  implication.  Cool.  Tax.  172;  Black. 
Tax  Tit.  410. 

The  property  of  the  state  is  exempt  from  taxation,  because,  as 
the  sovereign  power,  it  derives  its  revenues  from  taxation  that  it 
may  discharge  the  duties  and  pay  the  expenses  of  carrying  on 
the  government.  Public  money  derived  from  taxation  is  used 
to  build  state  houses,  court-houses,  prisons,  and  jails  for  public 
use,  and  these  are  the  instrumentalities  by  which  the  state  per- 
forms its  functions.  As  a  tax  on  such  property  is  perfectly  use- 
less, and  to  a  certain  extent  diminishes  the  capacity  of  the  state, 
it  is  clear  such  property  is  not  subject  to  taxation  in  any  form, 
unless  made  so  by  express,  positive  enactments  to  that  effect. 
Such  property  is  exempt  from  taxation  on  general  principles  of 
public  policy,  except  in  cases  of  express  provisions  to  the  con- 
trary. Although  the  property  of  the  county  of  Grafton  is  not, 
strictly  speaking,  the  property  of  the  state,  yet  the  authority  by 
which  the  county  holds  it  is  derived  from  the  statute  (P.  S.,  c. 
24,5.  2),  which  imposes  upon  it  the  duty  to  provide  a  suitable 
court-house,  jail,  house  of  correction,  and  other  necessary  county 
buildings.  Where  thus  provided,  such  public  property,  although 
owned  by  the  counties,  is  held  for  the  uses  and  purposjes  of  the 
Btate,  and  is  essential  to  the  administration  of  the  executive  and 
judicial  duties  of  the  government;  and  is  not  to  be  deemed  sub- 
ject to  taxation  in  any  form,  unless  the  intent  of  the  legislature 
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to  render  it  so  clearly  and  unequivocally  appears,  or  arises  by 
necessary  implication 'from  the  statute.  If  this  tax  is  to  stand,  it 
would  be  a  lien  on  this  public  property,  and  one  of  the  means  by 
which  it  could  be  collected  would  be  a  sale.  We  do  not  thinfc 
it  was  the  intent  of  the  legislature  to  subject  such  public  prop- 
erty to  such  a  remedy,  when  its  enforcement  might  operate  to 
deprive  the  counties  of  the  very  instrumentalities  by  which  they 
are  able  to  perform  the  duties  imposed  upon  them,  and  might  be 
attended  with  serious  inconvenience  or  positive  injury  to  the 
administration  of  justice  in  the  state.  Cool.  Tax.  172;  Kidder 
v.  French,  Smith  (N.  H.)  155 ;  Worcester  County  v.  Worcester,  116 
Mass.  193  ;  Louisville  v.  Commomcealth^  1  Duv.  (Ky.)  295  ;  Schuyl- 
kill County  V.  North  Manheim,  42  Pa.  St  21 ;  People  v.  Doe,  36 
Cal.  220 ;  Nashville  v.  Bank  of  Tenn.,  1  Swan  269. 

Furthermore,  by  immemorial  usage  and  universal  consent  in 
this  state,  court-houses,  jails,  and  other  similar  public  property 
have  always  been  exempt  from  taxation.  Smith,  C.  J.,  in  a  note 
made  in  Kidder  v.  French,  supra  {p.  157),  says, "  It  is  certainly  not 
true  that  all  lands  in  the  town  were  ever  taxed,  or  now  are. 
Lands  owned  by  the  town  are  not  taxed,  and  yet  are  not  exempted 
by  any  statute ;  the  parsonage,  school-lot,  etc.,  are  of  this  descrip- 
tion. All  buildings  are  to  be  taxed ;  but  was  it  ever  heard  of  to 
tax  a  meeting-house  or  school-house  ?  Were  the  public  build- 
ings in  Exeter,  Concord,  Hanover,  etc.,  ever  taxed  ?  There  are 
and  always  have  been  exemptions,  where  the  statute  has  not  ex- 
pressly made  any.  They  depend  upon  invariable  usage,  grow- 
ing out  of  the  reason  and  nature  of  the  thing.  They  are  more 
ancient  than  our  statutes  (1770),  and  are  not  repealed  except 
by  express  clauses  for  the  purpose,  or  by  provisions  necessarily 
and  manifestly  repugnant." 

An  examination  of  our  statutes  shows  that  in  the  General 
Laws  (e.  53,  s.  2)  real  estate  of  the  counties  was  exempted  in 
express  terms  from  taxation,  except  county  farms.  In  the  Pub- 
lic Statutes  the  real  estate  of  counties  is  not  expressly  exempted 
from  taxation.  P.  S.,  c.  55,  s.  2.  But  we  find  there  was  no  act 
of  the  legislature  from  1878,  the  date  at  which  the  General  Laws 
went  into  effect,  to  the  date  of  the  adoption  of  the  Public  Stat- 
utes in  1891,  which  attempted  to  change  the  law  on  the  subject 
from  what  it  was  in  the  General  Laws,  or  which  had  any  refer- 
ence to  the  taxation  or  exemption  of  the  real  estate  of  counties. 
The  commissioners  on  the  revision  of  the  statutes,  in  their  report 
to  the  legislature  of  1891,  put  the  letter  ''v"  opposite  the  sec- 
tion (Com'rs*  Rep.  P.  S.,  c.  54,  s.  2)  which  referred  to  this  sub- 
ject, indicating  there  was  only  a  verbal  change,  and  in  the  mar- 
ginal reference  refer  to  s,  2,  c.  53  of  the  General  Laws  and  the 
Session  Laws  of  1879,  1883,  and  1889,  when  amendments  were 
made  which  had  no  reference  to  the  subject,  as  their  authority 
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for  drafting  the  section  in  that  way.  This  section,  in  naming 
the  list  of  public  corporations  whose  real  estate  should  be  ex- 
empt from  taxation,  omitted  to  mention  the  counties  and  did 
not  in  express  terms  exempt  this  real  estate  from  being  taxed, 
but  did  expressly  exempt  "alms  houses  on  county  farms."  The 
legislature^  adopted  this  section  as  it  was  recommended  to  tbem 
by  the  commissioners,  and  enacted  it  without  any  change.  It 
would  seem  this  omission  was  an  unintentional  one  on  the  part  of 
the  commissioners  and  the  legislature.  But  however  that  may  be, 
certainly  the  legislature  has  not  in  clear  and  positive  terms  ex- 
pressed its  intention  to  subject  the  court-houses  and  jails  of  the 
counties  of  the  state,  used  for  governmental  purposes,  to  the 
assessment  of  taxes  in  the  towns  and  cities  where  situate,  the 
same  as  other  property,  and  overcome  the  natural  presumption 
that  such  property  is  exempt  from  taxation.  But  the  legislature 
having  by  definite  terms  said  that  "  alms  houses  on  county  farms  " 
were  exempt,  the  county  farms  by  necessary  implication  are  left 
subject  to  taxation;  and  county  farms  having  by  express  terms 
been  made  subject  to  taxation  by  our  statute  for  years,  there  is 
not  that  violent  presumption  against  the  legislature  intending  to 
exercise  the  power  to  tax  that  class  of  property  there  is  in  the 
case  of  court-houses  and  jails,  which  by  invariable  usage  have 
always  been  exempt. 

Tax  on  court-house  and  jail  abated. 
All  concurred. 


Cods, 
Jane,  1894. 


Smith  ^  a.  i\  Furbish. 


In  a  conveyance  of  land  bounded  on  one  side  by  a  river  a  certain  distance 
and  extending  back  far  enough  to  include  an  acre,  the  bed  of  the  river  is 
not  ordinarily  included  in  the  measurement  of  the  acre. 

In  the  construction  of  a  deed,  when  the  evidence  of  intention  is  not  exactly 
balanced,  there  is  no  occasion  to  apply  the  rule,  corUra  proferentem. 

When  the  owner  of  land  on  both  sides  of  a  river  conveys  the  land  on  the  east 
side,  reserving  the  right  to  build  a  dam  across  the  river  at  any  point  and 
also  reserving  an  acre  of  land  in  the  vicinity  of  the  dam  on  the  east  side, 
he  retains  the  title  to  a  mill  privilege  on  both  sides  of  the  river  as  appur- 
tenant to  his  land  on  the  west  side,  and  has  the  right  to  elect,  within  a 
reasonable  time,  where  the  dam  and  the  acre  shall  be  located. 

In  such  case  the  rights  reserved  are  not  void  for  uncertainty  and  the  law  fur- 
nishes adequate  procedure  for  their  vindication. 
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A  grantor^s  reservatiou  of  a  part  of  the  described  premises  which  is  appurte^ 
nant  to  other  land  owned  by  him,  with  no  reference  to  his  heirs  or  assigns, 
does  not  necessarily  show  a  purpose  to  make  his  estate  in  the  reserved  part 
a  life  estate. 

The  granting  of  an  estate  to  A,  **his  heirs  and  assigns  forever,^^  and  a  reser- 
vation in  the  same  deed  to  the  grantor  of  a  part  of  the  described  premises, 
without  the  use  of  that  redundant  expression,  does  not  indicate  a  purpose 
to  reserve  a  life  estate  only. 

When  the  location  of  reserved  premises  is  to  be  made  certain  by  the  election 
of  the  grantor,  his  successor  in  the  title  may  ordinarily  exercise  the  right 
within  a  reasonable  time  after  the  date  of  the  original  deed,  if  the  former 
has  omitted  to  do  so. 

Writ  of  Entry.  Facts  agreed.  The  plaintiffs  demand  of 
the  defendant  the  possession  of  a  lot  of  land,  numbered  four  in 
the  tenth  range  of  lots  in  Berlin.  Both  parties  claim  title  under 
one  Cross.  May  11,  1865,  Cross  conveyed  to  the  defendant's 
grantor,  Wilson,  the  premises  in  question,  which  were  described 
in  the  deed  as  follows  :  "A  certain  piece  of  land  being  all  that 
part  of  lot  numbered  four  in  the.  tenth  range  of  lots  in  said 
Berlin,  laying  on  the  east  side  of  the  Androscoggin  river,  reser- 
ving to  myself  the  right  of  building  a  dam  across  said  river  at 
any  point  against  said  land,  together  with  the  right  of  flowage 
of  said'  land,  at  any  and  all  times  caused  by  said  dam  when  con- 
structed. Also  reserving  a  piece  of  land  fronting  on  said  river 
in  the  immediate  vicinity  of  the  east  end  of  said  dam,  twelve 
rods  in  length  on  the  bank  of  said  river  and  extending  back  far 
enough,  same  width,  to  comprise  one  acre  of  land.  Said  Wilson 
to  have  the  timber  on  said  acre  of  lund."  October  14,  1865, 
Cross  conveyed  to  one  Smith  one  half  part,  in  common  and 
undivided,  of  all  his  interest  in  said  lot.  Smith  and  Cross  are 
dead,  and  the  plaintiffs  are  their  heirs,  who  claim  title  under  the 
reservation  in  Cross's  deed  to  Wilson.  Other  facts  appear  in 
the  opinion. 

William  L.  Foster,  for  the  plaintiffs. 

Ladd  cf  Fletcher,  for  the  defendant. 

Dob,  C.  J.  Lot  4  of  Range  10  in  Berlin  is  under  and  on  both 
sides  of  the  Androscoggin  river,  which  flows  in  a  southerly  direc- 
tion. Between  these  claimants  of  water-power,  it  is  a  matter  of 
importance  that  the  bed  of  the  river  is  a  part  of  the  lot,  and  that 
every  acre,  bounded  easterly  or  westerly  by  the  river,  extends  to 
the  center  of  the  stream.  While  the  portion  of  the  lot  on  the 
east  side  may  be  conveniently  called  the  east  section,  and  the  other 
portion  the  west  section,  the  thread  of  the  river  is,  in  this  case,  an 
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immaterial  line  except  at  the  points  where  it  has  become  a  bound- 
ary of  adjoining  owners.  Where  both  banks  and  the  bed  belong  to 
the  plaintiffs,  no  light  is  thrown  on  their  rights  by  dividing  the 
bed  into  two  parts,  or  drawing  a  line  between  it  and  the  bank  on 
each  side.  Their  channel  and  their  adjoining  upland  are  one  tract 
Their  right  to  build  a  dam  on  it  and  flow  their  own  territory  is 
an  element  of  their  title.  Their  right  to  flow  the  defendant's  part 
of  Lot  4  is  presumed  to  be  an  appurtenance  of  their  land.  "  Though 
an  easement  .  .  .  may  be  created  by  grant  in  gross,  as  it  is 
called,  or  attached  to  the  person  of  the  grantee,  this  is  never  pre- 
sumed when  it  can  fairly  be  construed  to  be  appurtenant  to  some 
other  estate."  Wash.  Ease.  *28;  Spensley  v.  Valeniine^  34  Wis. 
154, 160;  Kiucken  v.  Voltz,  110  111.  264,  268,  269;  McMahon  v. 
WUliams^  79  Ala.  288,  291.  It  is  a  natural  inference  of  fact  that 
the  plaintiffs*  right  of  flowage,  expressly  reserved  by  deed,  was 
intended  to  be  attached  to  the  soil  on  which  by  the  terms  of  the 
8ame  deed  the  dam  was  to  be  built.  "  The  right  of  flowage 
.  .  .  caused  by  said  dam  when  constructed"  was  evidently 
reserved  as  a  part  of  a  mill  privilege,  for  the  benefit  of  a  mill  to 
be  operated  by  water  to  be  raised  by  the  dam,  and  is  fairly  con- 
strued to  be  appurtenant  to  the  land  of  which  the  mill  and  dam 
will  be  a  part. 

Cross,  being  the  owner  of  Lot  4,  conveyed  a  part  of  the  east 
section  to  Wilson.  The  deed  is  clear,  full,  and  precise.  The  grant 
is  of  "  a  certain  piece  of  land  being  all  that  part  of  lot  numbered 
four  in  the  tenth  range  of  lots  in  said  Berlin,  laying  on  the  east 
side  of  the  Androscoggin  river.  Reserving  to  myself  the  right  of 
building  a  dam  across  said  river  at  any  point  against  said  land, 
together  with  the  right  of  flowage  of  said  land,  at  any  and  all 
times  caused  by  said  dam  when  constructed.  Also  reserving  a 
piece  of  land  fronting  on  said  river  in  the  immediate  vicinity  of 
the  east  end  of  said  dam,  twelve  rods  in  length  on  the  bank  of 
said  river  and  extending  back  far  enough,  same  width,  to  comprise 
one  acre  of  land.  Said  Wilson  to  have  the  timber  on  said  acre  of 
land.'*  This  conveyance  was  made  in  1865.  In  1888,  Cross  being 
de^d,  the  plaintiffs,  as  his  successors  in  title,  surveyed  an  acre 
ac<Jording  to  the  description  given  in  the  reservation,  marked  it 
on  the  ground,  informed  the  defendant,  the  successor  of  Wilson, 
that  they  intended  ''  to  locate  a  dam  there,"  and  requested  him 
to  remove  the  timber.  This  suit  is  a  writ  of  entry  for  that  acre. 
The  defendant  contends  that  the  reservation  of  an  acre  was  void 
for  uncertainty,  and  that  in  '*the  right  of  building  a  dam"  and 
"  the  right  of  flowage  "  Cross  reserved  only  a  life  estate. 

L  A  deed  of  a  lot  of  land  in  Manchester,  describing  it  as  "  front- 
inff  westerly  on  Merrimack  river  and  easterly  on  Elm  street,  12 
rods  in  length  on  the  bank  of  said  river  and  12  rods  on  said 
street,"  would  convey  the  grantor's  title  from  the  middle  of  the 
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river  to  the  middle  of  the  street.  An  intent  that  the  soil  in  the 
river  and  street  shall  be  owned  by  a  person  vrho  does  not  own  the 
abutting  land  is  so  improbable  that  it  would  require  an  express 
exception  in  the  grant,  or  some  clear  and  unequivocal  declaration, 
or  certain  and  immemorial  usage,  to  limit  the  title  of  the  grantee 
to  the  edge  of  the  street  and  the  edge  of  the  river.  3  Kent  428 ; 
Wallace's  note  in  Dovaston  v.  Payne,  2  Sni.  L.  C.  (4th  Am.  ed.) 
189 ;  Dissenting  opinion  of  Red/ield,  J.,  in  Buck  v.  Squiers,  22  Vt. 
484,  494 ;  Norcross  v.  Griffiths,  65  Wis.  599  ;  Claremont  v,  Carlton^ 
2  K  H.  369,  371 ;  Stale  v.  Gilmanton,  9  K  H.  461,  463 ;  Greerdeaf 
V.  Kilton,  11  K  H.  530,  633;  State  v.  Canterbury,  28  N.  H.  195, 
216 ;  Woodman  v.  Spencer,  54  N".  H.  507,  512,  514,  516 ;  Sleeper  v. 
Laconia,  60  N.  H.  201,  202 ;  Taylor  v.  Bbke,  64  N.  H.  392 ;  Kent 
V.  Taylor,  64  K  H.  489,  490 ;  Qipron  v.  Kingman,  64  N.  H.  571. 
Such  a  limitation  in  the  case  of  a  street  would  be  contrary  to  uni- 
versal practice  (3  Kent  433),  and  the  presumed  intent  is  the  same 
whether  the  boundary  is  a  street  or  a  fresh  w^ater  river.  On  the 
question  of  fact  whether  certain  phrases  or  circumstances  are 
sufficient  evidence  of  a  difterent  intent  {Gould  v.  Railroad,  142 
Mass.  85,  89;  Gayhrd  v.  King,  142  Mass.  495,  503;  HoUoway  v. 
Southmayd,  139  K  Y.  390,  401,  412;  Tied.  R.  P.,  5-5.  833,  837), 
there  has  not  been  a  unanimity  of  opinion  in  all  jurisdictions; 
but  the  presumption  is  regarded  as  an  established  rule;  and  in 
this  state  it  is  settled  (in  cases  before  cited)  that  such  terms  as 
those  used  in  Cross's  reservation  do  not  prove  an  intent  to  sever 
the  channel  of  the  river  from  the  riparian  estate  of  which  it  is 
•presumed  to  be  a  part. 

If  a  Manchester  lot,  abutting  on  Merrimack  river  and  Elm  street, 
were  described  in  a  deed  as  extending  northerly  from  a  given  line 
far  enough  to  comprise  twenty-iive  acres,  or  25,000  square  feet, 
the  quantity  of  measured  land  would  be  less  than  the  area  of  the 
granted  premises.  Whether  the  price  were  a  lump  sum,  or  $1,000 
an  acre,  or  $10  a  foot,  the  east  half  of  the  river  and  the  west  half 
of  the  street  would  not  be  included  in  the  measurement.  The  law 
takes  notice  of  the  fact  that  the  bank  of  the  Merrimack  is  a  more 
convenient  place  for  monuments  than  the  center  of  the  stream. 
Gouvetmeur  v.  Ice  Co,,  134  N.  Y.  355,  365.  In  material  elements 
of  utility  and  value,  the  river  and  street  differ  from  ordinary 
land  in  which  the  ow-ner  has  a  right  of  exclusive  occupation. 
Lord  V.  Commissioners,  12  Moore  P.  C.  473,  497 ;  Woodman  v.  Spen- 
cer, 54  K.  II.  507,  513.  The  usage  and  understanding  of  the  com- 
munity (judicially  noticed  as  evidence  of  the  meaning  of  a 
deed),  and  the  character  of  the  use  generally  made  of  a  river  and 
street,  would  show  that  the  half  of  each,  w^hich  passes  by  a  con- 
veyance of  an  abutting  lot,  is  not  within  the  specified  dimensions. 
Gouverneur  v.  Ice  Co.,  supra  ;  Holbert  v.  Edens,  5  Lea  204 ;  Jones  v. 
Feitibone,  2  Wis.  225 ;  Railroad  Co,  v.  Schurmeir,  7  Wall.  272,  286, 
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287;  Jeferis  v.  La?id  Co,,  134  U.  S.  178,  196;  Hardin  v.  Jordariy 
140  (J.  JS.  371,  380,  381,  and  cases  there  cited ;  Salisbury  v.  Hail- 
way,  5  0.  B.  N.  S.  174,  209 ;  Berridge  v.  Ward,  10  C.  B.  N.  S. 
400, 402, 408,  411, 414,  415 ;  Pryor  v.  Feire,  L.  R.  [1894]  2  Ch.  11. 
The  erroneous  rule,  that  a  line  described  as  running  *'  on  the 
bank"  of  a  river  disproves  an  intent  to  make  the  river  the  bound- 
ary, is  supposed  to  have  been  adopted  in  the  unreported  case  of 
Akock  v.  Little,  decided  in  1815,  and  was  recognized  as  sound  in 
a  dictum  in  Mix  v.  Johnson,  5  N.  H.  520,  523,  524.     In  Daniels  v. 
Railroad,  20  N.  H.  85,  88,  a  deed  from  the  plaintiff  to  the  defend- 
ants named  the  bank  of  Connecticut  river  as  the  western  boundary, 
and  described  the  premises  as  situated  between  the  river  and  a 
given  line.     Cold  river  passed  through  the  premises,  but  was  not 
mentioned  in  the  deed.     In  a  written  contract,  reciting  the  con- 
veyance, the  defendants  promised  to  pay  for  "  said  land  lying  on 
both  sides  of  Cold  river,  accurately  measured  ...  at  the  rate 
of  $100  per  acre,  except  so  much  thereof  as  is  highway."     The 
suit  was  assumpsit  for  the  agreed  price.   It  was  held  that  the  deed 
conveyed  the  bed  of  Cold  river,  and  that  the  grantees  were  not 
bound  to  pay  the  agreed  price  per  acre  for  the  bed  of  either  of 
the  rivers.     It  was  wrongly  held  that  the  deed  conveyed  no  part 
of  the  bed  of  the  Connecticut.   In  determining  the  sum  for  which 
the  plaintiff  was  entitled  to  judgment,  it  was  not  material  whether 
the  deed  conveyed  the  whole  bed  (Cornish  Bridge  v.  Richardson, 
8  N.  H.  207,  210;  State  v.  Canterbury,  28  K  H.  195,  219,  221; 
Crosby  v.  Hanover,  36  IS".  H.  404,  413;  Lumber  Co.  v.  Columbia,  62 
K  H.  286),  or  only  the  east  half  of  it,  or  none  of  it.   A  provision 
in  the  contract  excepting  from  measurement  the  Connecticut 
highway  {Lumber  Co.  v.  Company,  65  N.  H.  290,  377)  would  have 
been  as  superfluous  as  the  clause  excepting  so  much  of  the  granted 
premises  "as  is  highway."    Firmstone  v.  Spaeter,  150  Pa.  tSt,  616, 
is  in  conflict  with  our  law.    When  the  banks  and  bed  of  a  brook 
are  apart  of  a  conveyed  lot,  the  bed  is  generally  included  in  the 
measurement.    But  a  sale  of  a  number  of  acres  or  square  feet, 
bounded  by  the  Connecticut,  the  Merrimack,  the  Androscoggin, 
or  a  street,  is  understood  here  not  to  require  a  measurement  of 
the  river  or  street;  and  a  price  per  acre  or  foot  is  understood  not 
to  be  the  price  per  acre  or  foot  of  river  or  street.     The  price  of 
the  title  which  the  purchaser  acquires  in  the  bed  of  the  river  or 
I         the  street  is  a  part  of  the  agreed  price  of  the  measured  land. 
f  II.  The  rule  that  a  deed  is  "taken  most  strongly  against  him 

I  that  is  the  agent  or  contractor,  and  in  favor  of  the  other  party, 
1  ...  being  a  rule  of  some  strictness  and  rigor,  is  the  last  to  be 
:  resorted  to ;  and  is  never  to  be  relied  upon  but  where  all  other 
!  rules  of  exposition  fail."  2  Bl.  Com.  380.  "The  modern  and 
;  more  reasonable  practice  is  to  give  to  the  language  its  just  sense, 
;         and  to  search  for  the  precise  meaning,  and  one  requisite  to  give 
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due  and  fair  effect  to  the  contract,  without  adopting  either  the 
rule  of  a  rigid  or  of  an  indulgent  construction."  2  Kent  557. 
"  Where  all  other  rules  of  exposition  fail "  is  a  description  (less 
appropriate  now  than  formerly)  of  the  situation  of  a  case  in  which 
there  is  no  preponderance  of  evidence  in  favor  of  either  party. 
When  the  evidence  is  not  exactly  balanced,  there  is  no  oppor- 
tunity to  use  the  rule  contra  proferentem.  *'If  the  sense  of  the 
words  be  in  equiUbrio,  the  rule  of  law  will  apply."  Bayley,  J.,  in 
Love  V.  Fares,  13  East  80,  86.  It  cannot  be  applied  in  this  case 
where  there  is  no  equilibrium.  Whether  it  is  ever  useful  where 
intent  is  a  question  of  probability  and  the  law  of  the  burden  of 
proof  is  duly  observed,  is  no  part  of  the  present  inquiry. 

'* '  Where  a  word  having  a  technical  as  well  as  a  popular  mean- 
ing is  used  in  the  constitution,  the  courts  will  accord  to  it  its 
popular  signification,  unless  the  very  nature  of  the  subject  indi- 
cates, or  the  text  suggests,  that  it  is  used  in  its  technical  sense.* 
Weill  V.  Kenfiekl,  54  Cal.  Ill;  Sprague  v.  Norwai/,  31  Cal.  173. 
Words  used  in  a  constitution  should  be  construed  in  the  sense  in 
which  they  were  employed.  They  *must  be  taken  in  the  ordinary 
and  common  acceptation,  because  they  are  presumed  to  have  been 
so  understood  by  the  framers,  and  by  the  people  who  adopted 
it.  .  .  .  It  .  .  .  owes  its  whole  force  and  authority  to  its  rat- 
ification by  the  people;  and  they  judged  of  it  by  the  meaning 
apparent  on  its  face  according  to  the  general  use  of  the  words 
employed,  where  they  do  not  appear  to  have  been  used  in  a  legal 
or  technical  sense.'  Manly  v.  State^  7  Md.  135."  Miller  v.  Dunn^ 
72  Cal.  462,  465.  The  same  natural  mode  of  construction  is 
applicable  to  wills  and  deeds.  When  a  word  appears  to  be  used 
in  a  technical  or  peculiar  sense,  its  apparent  meaning  is  its  legal 
meaning.  But  there  is  no  legal  presumption  that  all  testators 
and  contracting  parties  are  lawyers,  or  that  their  understanding 
and  use  of  language  is  peculiar.  Vei^ba  intentioni  d^bent  inservire. 
Benigyie  interpretamur  charfas  propter  simplicitatem  laicorum.  Co. 
Lit.  36  a.  Therefore  the  construction  must  be  "  reasonable,  and 
agreeable  to  common  understanding."    2  Bl.  Com.  379. 

*'  The  terms  of  every  written  instrument  are  to  be  understood 
in  their  plain,  ordinary,  and  popular  sense,  unless  they  have  gen- 
erally, in  respect  to  the  subject-matter,  as  by  the  known  usage  of 
trade,  or  the  like,  acquired  a  peculiar  sense,  distinct  from  the 
popular  sense  of  the  same  words;  or  unless  the  context  evidently 
points  out  that,  in  the  particular  instance,  and  in  order  to  effect- 
uate the  immediate  intention  of  the  parties,  it  should  be  under- 
stood in  some  other  and  peculiar  sense."  1  Qr.  Ev.,  $.  278 ;  Chit. 
Con.  79,  81;  Perkins  v.  Mathes,  49  K  H.  107,  110.  "It  is  the 
oflSce  of  the  judges  to  take  and  expound  the  words  which  com- 
mon people  use  to  express  their  meaning,  according  to  their  mean- 
ing."  Hill  V.  Grange^  Plow.  16i,  170;   Williams^  J.,  in  Winter  v. 
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Perratt,  6  M.  &  G.  314,  336.  "  The  bulk  of  mankind  act  and  deal 
with  great  simplicity ;  and  on  this  is  founded  the  rule  that  benig-^ 
ncB  fadendce  interpreiationes  cartarum  propter  smplicitatem  laicorum. 
Words  are  to  be  taken  in  their  popular  and  ordinary  meaning, 
unless  some  good  reason  be  assigned  to  show  that  they  should  be 
understood  in  a  different  sense.  .  .  .  Si  nulla  sit  conjectura  quce 
ducat  alio,  verba  inielUgenda  sunt  ex  proprietate,  non  grammatica  sed. 
popidari  ex  ?«5M."    2  Xent  666. 

"An  agreement  or  contract  shall  have  a  reasonable  construc- 
tion, according  to  the  intent  of  the  parties.*'  Com.  Dig.,  Agree- 
ment ^C).  Their  agreement  is  enforced  "  according  to  the  sense 
in  which  they  mutually  understood  it  at  the  time  it  was  made. 
.  .  .  The  construction  shall  be  reasonable,  ...  as  near  the  minds 
and  apparent  intents  of  the  parties  as  the  rules  of  law  will  admit. 
And  it  is  essential  to  consider  the  subject-matter  of  the  agree- 
ment, in  affixing  a  meaning  to  the  terms  used  therein.  .  .  . 
Every  contract  is  to  be  construed  with  reference  to  its  object,  and 
the  whole  of  its  terms ;  and  accordingly  the  whole  context  must 
be  considered  in  endeavoring  to  collect  the  intention  of  the  par- 
ties, even  although  the  immediate  object  of  inquiry  be  the  mean- 
ing of  an  isolated  clause."  Chit.  Con.  74,  83.  The  whole  instru- 
ment is  to  be  read,  and  applied  to  the  subject-matter,  to  ascertain 
the  primary  and  leading  purpose  of  the  parties;  and  an  ambiffu- 
0U8  word  or  phrase  is  to  be  construed,  if  it  reasonably  may  be, 
80  as  best  to  promote  and  accomplish  that  purpose.  Warren  v. 
Mmifieldy  8  Met  93,  96;  Bellows  v.  Denison,  9  N.  H.  293,  295; 
K  if.  Bank  v.  WUlard,  10  N.  H.  210,  213;  Sherburne  v.  Goodwin, 
44  N.  H.  271,  275 ;  Salmon  Falls  Co,  v.  Company,  46  K  H.  249, 
254,  255;  Conoin  v.  Hood,  58  N.  H.  401,  402;  Blanchard  v.  Ames,, 
60  K  H.  404,  406. 

in.  The  primary  and  leading  purpose  of  Cross's  reservation 
was  to  leave  in  him  the  title  of  a  mill  privilege  which  was  situated 
under  and  on  both  sides  of  the  river,  and  which  Wilson  did  not 
buy  or  pay  for.  The  integral  and  exclusive  character  of  the 
water  rights  which  Cross  did  not  convey  is  obvious.  While  he 
retained  the  west  section,  an  acre  of  the  east  section,  a  right  to 
build  a  dam  across  the  river,  and  a  right  to  flow  the  east  section, 
he  conveyed  to  Wilson  no  right  to  flow  the  west  section.  The 
quantity  of  both  sections  to  be  flowed  depends  upon  the  location 
and  height  of  the  dam,  and  is  to  be  determined  by  the  owner  of 
the  privilege  electing  where  and  how  high  the  dam  shall  be. 
Goodrich  v.  LangUy,  1  Gray  615.  The  price  paid  by  Wilson  for 
what  he  bought  was  not  fixed  on  the  basis  of  his  right  to  destroy 
the  value  of  the  reservation  by  locating  the  dam  and  the  acre 
where  they  would  be  worthless  for  the  purposes  of  a  mill.  The 
construction  that  gives  effect  to  the  intent  of  the  parties  is,  that 
the  right  of  location  belongs  to  the  owner  of  the  reserved  prop- 
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erty.  It  is  not  necessary  to  examine  the  correctness  of  the  view 
that  gives  him  the  election,  because  he  is  the  party  who  ought  to 
<lo  the  first  act,  viz.,  to  build  the  dam  and  use  the  water-power 
and  the  acre.  Heyward's  CasCy  2  Co.  35,  37;  Co.  Lit  145  a;  Com. 
Diff.,  Election  (A  1),  (A  2);  1  Benj.  Sales  (Am.  ed.,  1884)i,  s.  489. 

&  the  reservation  had  been  of  a  mill  site  with  no  specification 
of  locality  or  quantity,  it  would  have  retained  in  Cross  and  his 
assigns  as  much  land  as  was  reasonably  necessary  for  building 
and  carrying  on  the  business  of  a  mill  at  any  place  in  Lot  4,  on 
the  left  bank  of  the  river,  that  he  or  they  might  select.  Jackson 
V.  Vermilyea^  6  Cow.  677,  678.  If  the  parties  in  interest  disagreed 
as  to  the  quantity,  the  question  of  reasonable  necessity  could  be 
determined  on  a  bill  in  equity  brought  by  any  of  them  against 
the  others.  A  similar  question  is  considered  in  those  cases  in 
which  it  is  held  that  a  quantity  of  land,  reasonably  necessary  for 
the  use  of  a  mill,  house,  rope-walk,  or  wharf,  is  conveyed  by  a 
deed  of  the  structure,  with  no  metes  or  bounds,  and  no  express 
mention  of  land.  Blake  v.  Clarke^  6  Me.  436,  439,  440 ;  Gibson  v. 
Brockuoay,  8  N.  H.  465,  471 ;  Bean  v.  Bracketty  34  N.  H.  102, 119 ; 
Wmhester  v.  Hees,  35  N.  H.  43,  47,  48 ;  Davis  v.  Handy,  37  N:  H. 
65,  71 ;  Marston  v.  Stickney,  58  K  H.  609,  610 ;  Doane  v.  As- 
sociation, 6  Mass.  332 ;  AUen  v.  Scott,  21  Pick.  25 ;  Forbush  v.  Lom- 
bard, 13  Met.  109, 114 ;  Johnson  v.  Bxiyner,  6  Gray  107 ;  Blaine  v. 
Chambers,  1  S.  &  R  169,  172,  174;  Chicago,  etc.,  Bailway  v.  JRail- 
road,  143  TJ.  S.  596,  613-615.  The  form  of  the  acre  reserved  by 
Cross  is  definitelv  described  in  the  deed ; — the  river  is  its  western 
boundary;  and  the  acre  and  the  dam  are  to  be  in  the  immediate 
vicinity  of  each  other.  The  uncertainty  of  the  reservation  is  not 
an  equitable  or  a  legal  reason  for  denying  to  the  owner  of  the 
reserved  estate  the  protection  of  the  remedial  law  applicable  to 
cases  in  which  the  quantity  as  well  as  the  localitjr  of  conveyed  or 
reserved  land  depends  upon  a  reasonable  necessity,  determinable 
as  a  judicial  question  when  the  parties  do  not  agree,  or  the 
owner  refuses  to  make  a  location  in  due  time. 

Under  the  stipulation  of  the  deed  that  Wilson  should  "  have 
the  timber  on  said  acre,"  he  could  cut  it  as  soon  as  the  deed  was 
delivered.  If  Cross  selected  and  marked  the  acre,  and  Wilson 
obstructed  the  erection  of  a  mill  upon  it  by  neglecting  for  an 
unreasonable  time  to  remove  the  timber,  this  wrong  would  not 
operate  as  a  convevance  of  the  timber  to  Cross.  Plumei*  v.  Pres- 
cott,  43  N".  H.  277;  Hoit  v.  Straiton  Mills,  54  N.  H.  109.  In 
Irons  V.  Webb,  41  N.  J.  Law  203,  the  plaintiff  conveyed  land  to 
the  defendant  **  excepting  and  reserving  the  timber  on  the  said 
land,  ...  for  the  removal  of  which  the  said  party  of  the  second 
part  agrees  .  .  .  that  he  .  .  .  will  give  two  years  from  the  date 
hereof."  "If  the  contention  of  the  defendant  is  right  [says  Beas- 
ley,  C.  J.,  delivering  the  opinion  of  the  court,  p.  205],  then  this 


Digitized  by  VjOOQIC 


N.  H.]  SMITH  V.  FURBISH.  131 

timber  continued  to  be  the  property  of  the  plaintiff  up  to  the 
running  out  of  the  two  years,  and  then,  by  its  non-removal,  it 
became  forfeited  and  passed  to  the  defendant ;  and  it  is  entirely 
obvious  that  such  a  condition  is  not  favored  in  law,  and  that  it 
will  not  be  raised  up  by  implication,  unless  by  the  force  of  dem- 
onstrative indication.  Looking  at  the  terms  of  the  present  agree- 
ment and  its  subject-matter,  1  can  see  no  mark,  certainly  no 
decisive  mark,  signifying  that  it  was  the  intention  of  these  par- 
ties that  by  the  pmintiff's  neglect  to  remove  the  timber  it  should 
be  forfeited  to  the  defendant.  Such  a  purpose,  it  is  certain,  is 
not  contained  in  any  part  of  the  language  of  the  instrument,  for 
it  nowhere  says  that,  in  any  event,  the  title  to  the  timber  is  to 
pass  to  the  grantee.  .  .  .  K  the  timber  was  permitted  to  remain 
on  the  premises  until  the  time  of  removal  had  expired,  it  became 
unlawful  to  enter  for  the  purpose  of  taking  it  away.  But  the 
effect  of  such  an  incident  is  not  in  law  to  work  a  forfeiture  of 
title."  When  chattels  are  wrongfully  left  by  their  owner  on  an- 
other's premises,  the  landowner's  remedies  do  not  include  "  the 
exorbitant  method  of  a  forfeiture." 

The  system  of  law  that  furnishes  ample  procedure  for  the  pro- 
tection of  rights,  and  does  not  impose  the  penalty  of  forfeiture  for 
a  neglect  to  remove  timber  in  a  reasonable  time  (when  that  rem- 
edy would  be  inordinate),  did  not  inflict  upon  Cross,  his  heirs  or 
assigns,  the  forfeiture  of  an  acre  of  land  or  a  right  to  an  acre,  as 
a  remedy  for  the  fault  of  not  exercising  the  power  of  selection  in 
a  reasonable  time.  It  does  not  appear  that  any  owner  of  the 
Wilson  interest  has  been  damnified  by  such  fault,  or  would 
Buffer  any  loss  or  inconvenience  if  the  acre  were  not  located  for 
one  hundred  years,  or  that  any  owner  of  the  Cross  interest  has 
had  notice,  or  reason  to  believe,  that  location  was  desired  by 
anybody.  In  this  state  of  things  it  is  by  no  means  clear  that 
twenty-three  years  exceeded  the  limit  of  reasonableness.  But 
there  is  no  occasion  to  examine  this  point. 

Any  delay,  of  which  a  well-grounded  complaint  could  be  made 
by  Wilson,  his  heirs  or  assigns,  could  be  speedily  ended  on  a  bill 
in  equity  brought  by  him  or  them.  K  Cross,  his  heirs  or  assigns, 
did  not  exercise  the  power  of  location  in  a  reasonable  time,  it 
could  be  exercised  by  a  judicial  tribunal.  Starkie  v.  Sichmondj 
155  Mass.  188,  197;  Gardner  v.  Webster,  64  K  H.  520,  522,  528; 
Lumber  Co.  v.  Company,  65  N.  H.  290,  390-392.  The  parties 
might  disagree  on  the  question  whether  high  or  low  water  mark 
was  the  line  from  which  the  acre  was  to  be  measured.  Various 
questions  might  arise,  as  to  location  and  measurement,  which  the 

Elaintiffs  were  not  bound  to  decide  at  their  peril,  and  which  could 
e  determined  on  a  bill  in  equity.  Selection  was  division.  Before 
severance,  the  granted  and  reserved  premises  were  held  as  an 
undivided  estate.     Between  it  and  land  owned  in  common  thera 
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was  no  difference  that  exempted  the  east  section  from  the  legal 
process  of  partition,  or  deprived  the  reserved  property  of  the 
security  which  a  tenant  in  common  has  {Campbell  v.  CampbeUj  IS 
K  H.  483;  Clark  v.  Wood,  34  N.  H.  447,  453;  Perkins  v.  Eaton, 
64  N.  H.  359, 861 ;  Leach  v.  JBeatHe,  33  Vt  195 ;  HoUey  v.  Hawley^ 
39  Vt.  525,  531 ;  Fairclaim  v.  Shackletm,  5  Burr.  2604;  Tied.  R. 
P.,  ss.  251,  700)  against  his  co-tenant's  acquisition  of  title  by 
prescription.  Netcmarket  Co,  v.  Pendergast,  24  N.  H.  54,  66-69,  is 
not  overlooked.  Location,  measurement,  and  other  forms  of 
specific  adjustment  may  be  needed  in  many  cases ;  and  such  pro- 
cedure may  be  invented  and  used  as  justice  and  convenience  re- 
quire. McDuffee  v.  Railroad,  52  N.  H.  430,  449,  451 ;  Boody  v. 
Watsm,  64  N.  H.  162,  171,  173,  178,  179;  HoU  v.  Antrim,  64  N. 
H.  284,  287.  A  limited  supply  of  precedents  and  an  inadequate 
doctrine  of  procedure  have  promoted  the  judicial  introduction  of 
rules  of  construction,  and  other  so-called  rules  of  law,  which  often 
conflict  with  rights  plainly-  intended  to  be  established  by  con- 
tracts and  wills.  In  this  state  an  unjust  judgment  cannot  be 
based  on  a  defect  in  the  remedial  branch  of  the  common  law,  or 
on  a  formula  of  construction  not  enacted  by  legblative  power,  or 
on  an  unwritten  rule  the  reason  of  whose  existence  has  ceased. 

**Many  things  that  are  uncertain  of  themselves,  being  reduced 
to  certainty  by  such  means  as  either  the  law  appoints  or  the  party 
himself  assigns,  may  take  effect."  StukeUy  v.  Butler,  Hob.  168, 
174.  *'  If  a  man  grants  twenty  acres,  parcel  of  his  manor,  without 
any  other  description  of  them  ;  yet  the  grant  is  not  void,  for  an 
acre  is  a  thing  certain,  and  the  situation  may  be  reduced  to  a  cer- 
tainty by  the  election  of  the  grantee."  Bac.  Abr.,  Election  (A). 
In  a  great  mass  of  authorities,  election  is  assumed  to  be  a  means 
of  removing  uncertainty.  **If  I  have  three  horses,  and  I  give  you 
one,  ...  the  election  ought  to  be  made  in  the  life  of  the  parties, 
for  inasmuch  as  none  of  the  horses  is  given  in  certain,  the  cer- 
tainty and  thereby  the  property  begins  by  election.  And  with 
that  agreeth  10  Eliz.  281,  Bullock's  Case;  the  Bishop  of  Sarum,. 
having  a  great  wood  of  1,000  acres,  .  .  .  enfeoffed  another  of  an 
house  and  17  acres,  parcel  of  the  wood,  and  made  livery  in  the 
house,  none  of  the  wood  passed  before  election,  and  therefore  his 
heir  shall  not  make  election.  ...  If  I  give  you  one  of  my  horses, 
in  my  stable,  .  .  .  you  shall  have  election.  .  .  .  And  if  one  grant 
to  another  20  loads  of  hazel,  or  20  loads  of  maple,  to  be  taken  in 
his  wood  of  D.,  .  .  .  the  grantee  shall  have  election ;  for  he  ought 
to  do  the  first  act,  scil,  to  cut  and  take  it."  Heyward's  Case,  2  Co. 
35-37;  Co.  Lit.  145  a.  "44  E.  3,  43,  is  a  good  case.  A  prior 
sold  his  woods,  excepting  forty  of  the  best  oaks,  at  his  choice,  to 
be  taken  within  two  years ;  then  the  prior  brought  an  action  of 
trespass  against  the  vendee  for  felling  them.  He  pleaded,  that 
the  plaintiff  delaying  his  choice  till  the  two  years  were  almost 
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expired,  he  could  forbear  the  felling  no  longer,  but  his  two  years 
would  expire,  and  therefore  required  him  to  make  his  choice ; 
but  he  refused ;  whereupon  he  chose  forty  of  the  best  himself, 
and  left  them  standing,  and  took  the  rest.  .  .  ,  The  vendee  .  .  . 
had  no  property  till  election  or  default  made  by  the  vendor,  which 
was  supplied  and  made  certain  by  the  vendee ;  and  yet  the  vendee 
could  not  have  made  the  choice  in  default  of  the  vendor,  till  the 
time  incurred  so  near,  that  he  must  needs,  and  that  must  beput 
upon  judgment  of  the  jury  or  court."  Siukeley  v.  Butler^  Hob. 
168, 174;  Palmer's  Case,  5  Co.  24. 

That  is  sufficiently  certain  which  can  reasonably  be  made 
certain.  Broom  Max.  481.  A  grant,  reservation,  or  devise  of 
"  all  mill  sites  in  Lot  4,"  or  of  one  "  in  any  part  of  the  lot,"  would 
be  valid.  Thompson  v.  Gregory^  4  Johns.  81 ;  Vandenburgh  v.  Van 
Bergen^  13  Johns.  212;  Valkenburgh  v.  Van  Bureriy  13  Johns. 
525 ;  Jackson  v.  May,  16  Johns.  184,  185 ;  Jackson  v.  Verrmlyea^ 
6  Cow.  677,  679,  680;  Provost  v.  Colder,  2  Wend.  517,  523-526; 
Bygert  v.  MatihewSj  11  Wend.  35-37.  The  proposition  that  an 
unexercised  right  of  location  is  too  indefinite  to  support  an  action 
of  ejectment  ( Jackson  v.  May^  16  Johns.  184,  185 )  does  not  deny 
the  right,  but  merely  points  out  a  defect  in  a  form  of  action.  A 
sheriff's  inability  to  deliver  possession  of  certain  interests  in  land 
does  not  prevent  their  being  ascertained  and  established  by  legal 
proceedings.  A  judgment  determining  the  question  of  right  is 
conclusive  without  service  of  process  for  its  enforcement.  Walker 
V.  Walker,  63  N.  H.  321,  327.  The  rule,  that  grants,  reservations, 
and  devises,  reducible  to  certainty  by  ^uch  means  as  the  law 
appoints,  are  not  void  for  uncertainty,  is  not  rendered  inoperative 
by  an  obsolete  system  of  deficient  procedure. 

Butcher  v.  Creel,  9  Qrat  201,  was  an  action  of  ejectment.  A 
grantor  had  reserved  the  right  to  build  a  sawmill  on  an  acre  at  a 
described  end  of  a  dam.  "  There  is,"  said  the  majority  of  the 
court,  "  no  such  certainty  in  the  description  of  the  part  intended 
to  be  excepted  as  to  withdraw  it  from  the  operation  of  the  deed : 
it  is  in  no  wise  identified  or  distinguished  from  other  portions  of 
the  acre.  If  it  mi^ht  be  identified  by  entry  and  taking  posses- 
«ion  of  so  much  of  the  land  as  might  be  neeessarv  for  the  saw- 
mill about  to  be  erected,  yet,  as  no  such  entry  has  been  made  or 
possession  taken,  a  recovery  cannot  be  had  by  the  plaintiff."  In 
oar  procedure,  these  objections  would  be  unavailing.  If  the  par- 
ties contested  the  existence  of  an  unexercised  ri^t  to  build  a 
sawmill  and  use  land  necessary  for  carrying  on  the  business  of 
the  mill,  the  controversy  could  be  determined  in  a  real  action. 
If  the  location  and  extent  of  the  mill  lot  were  in  dispute,  it  could 
be  laid  out  and  set  off  on  a  bill  in  equity  filed  as  an  amendment 
of  the  pleadings  in  the  action  at  law.  Each  party  would  be 
entitled  to  the  means  reasonably  necessary  to  accomplish  thet 
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objects  of  the  grant  and  the  reservation.  Boody  v.  Watsiniy  64 
N.  H.  162,.  177.  Wrong  would  not  be  done  through  a  failure  of 
the  law  to  provide  the  means  required  by  justice  for  reducing  the 
reserved  right  to  certainty. 

In  Darling  v.  Orowell^  6  N.  H.  421,  the  plaintiff,  owning  land 
on  which  was  a  mill  worked  by  a  river,  had  conveyed  to  W., 
under  whom  the  defendant  claimed,  a  tract  of  fifty  acres,  a  portion 
of  which  was  flowed  by  the  plaintiff's  dam.  The  deed  contained 
this  clause :  "  excepting  one  acre,  and  one  half  acre,  which  is 
reserved  for  the  use  and  flowing  of  water  for  the  mill."  This  was 
held  void  for  uncertainty  {p.  425),  on  the  ground  that ''How 
much  of  the  land  it  might  be  advisable  to  retain  for  the  use  of 
the  mill,  or  how  much  for  purposes  of  flowing,  or  where  in  such 
case  it  would  be  located,  it  is  impossible  to  tell,  and  the  grantor 
cannot  elect."  A  literal  construction  of  the  exception  would  make 
**  use  "  and  "  flowing  "  synonymous,  and  give  the  plaintiff,  on  the 
fifty  acres,  a  mill-pond  of  an  acre  and  a  half,  located  by  measure- 
ment between  the  edge  of  the  water  (in  its  natural  condition) 
and  a  higher  level.  If  this  or  some  other  reasonable  construction 
were  not  satisfactory  to  both  parties,  justice  could  be  done  on  a 
bill  in  equity  (for  a  reformation  of  the  deed)  filed  as  an  original 
petition,  or  as  an  amendment  of  a  declaration  or  plea.  McShane 
V.  Mairiy  62  N.  H.  4,  7,  8.  Whatever  else  their  intention  might 
have  been,  it  is  not  to  be  supposed  that  they  intended  the  reser- 
vation should  be  wholly  inoperative.  Bell  v.  Morse^  6  N.  H.  205, 
209.  Their  understanding  of  it  was  determinable,  not  by  rules 
of  law,  but  by  the  balance  of  probabilities  found  in  the  compe- 
tent evidence  tending  to  prove  the  fact  of  intention.  Houghton 
V.  Pattee,  58  N.  H.  326 ;  Morse  v.  M(yr8e^  58  K  H.  391 ;  Corwin  v. 
Hood,  58  N.  H.  401 ;  McShane  v.  Main,  62  N.  H.  4,  7 ;  Keysar  v. 
Covell,  62  N.  H.  283,  284;  Whittier  v.  Winkley,  62  N.  H.  338,  340; 
Hurd  V.  Dunsmorej  63  N.  H.  171 ;  Crawford  v.  Parsons,  68  N.  H. 
438;  Johnson  v.  Conant,  64  N.  H.  109,  136. 

"  We  ought  not,  without  absolute  necessity,  to  let  ourselves 
embrace  the  alternative  of  holding  a  devise  void  for  uncertainty. 
...  If  there  be  ever  so  little  reason  in  favor  of  one  construction 
of  a  devise  rather  than  any  other,  we  are,  at  least,  sure  that  this 
is  nearer  the  intention  of  the  testator  than  that  the  whole  should 
be  void.  .  .  .  The  difiiculty  of  arriving  at  a  conclusion,  even  the 
grave  doubt  which  may  hang  around  it,  .  .  .  form  no  ground 
whatever  of  holding  a  devise  void  for  uncertainty.  The  difficulty 
must  be  so  great  that  it  amounts  to  an  impossibility ;  the  doubt 
so  great  that  there  is  not  even  an  inclination  of  the  scales  one 
way.  .  .  .  The  books  are  full  of  cases  where  every  shift,  if  I  may 
80  speak,  has  been  resorted  to,  rather  than  hold  the  gift  void  for 
uncertainty."  Lord  Brougham  in  Winter  v.  Perratt,  6  M.  &  Q. 
814,  359,  361,  362;  Harriman  v.  Harriman,  59  K  H.  135, 136. 
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The  validity  of  a  provision  of  a  deed,  like  the  validity  of  a 
devise,  does  not  depend  upon  the  absence  of  all  ambiguity. 
When  its  meaning  is  not  reasonably  and  morally  certain,  the  con- 
tract is  not  altered  for  that  reason.  However  inconclusive  the 
evidence,  it  is  to  be  weighed.  However  doubtful  the  intention, 
a  preponderance  of  probability  is  enough  to  establish  it.  In  Ifew- 
scm  V.  PryoTy  7  Wheat.  7, 10,  a  part  of  a  boundary  line  was  de- 
scribed as  running  "  south  894  poles,  to  a  stake,  crossing  the  river." 
To  cross  the  river  the  number  of  poles  must  have  been  1,222. 
The  validity  of  the  grant  was  not  affected  by  the  uncertainty  of 
location.  The  distance  was  controlled  by  the  natural  monument, 
because  **it  is  much  more  probable  that*'  the  surveyor  "  should 
err  in  the  distance,  than  in  the  fact  of  crossing  the  river."  There 
ifi  a  natural  inference  that  a  reservation  of  an  acre  and  a  half  of 
land  "  for  the  use  and  flowing  of  water  for  the  mill "  was  de- 
signed to  retain  a  title  or  rignt  reducible  to  certainty  b^  such 
means  as  the  law  appoints,  w  hether  the  more  probable  intent 
was  to  reserve  the  land  for  a  mill-yard  and  pond,  or  solely  for  a 
pond,  the  parties  must  have  contemplated  a  right  of  location 
capable  of  adjustment  and  enforcement  by  legal  process.  They 
could  not  have  understood  that  the  reservation  would  be  erased 
by  a  judicial  inability  to  carrv  it  into  effect.  Nothing  less  than 
an  insuperable  diflSculty  could  nullify  it  and  give  the  grantee  a 
piece  of  the  grantor's  land,  which  it  is  certain  the  grantee  did  not 
buy  or  pay  for,  and  which  was  certainly  not  understood  by  either 
party  to  be  a  gift. 

In  Gardner  v.  Webster,  64  N.  H.  620,  the  defendant  conveyed 
land  to  the  plaintiff's  grantor,  **  reserving  the  right  to  pass  and 
repass "  across  it.  The  court  say :  "  On  the  question  whether 
a  granted  wav  is  subject  to  ffates  and  bars,  their  necessity  or  con- 
venience to  tne  grantor  and  inconvenience  to  the  grantee  may 
be  considered.  In  this  case  there  is  no  explicit  provision  on  the 
subject,  and  it  being  found  that  gates  and  bars  are  reasonably 
necessary,  the  plaintiff  is  entitled  to  maintain  them.  .  .  .  The 
location  and  limits  of  the  reserved  way  are  not  specified.  It  is  a 
reservation  of  a  reasonably  convenient  and  suitable  way.  .  .  . 
The  convenience  of  both  parties  is  evidence  of  the  locality  of  the 
defendant's  way.  ...  Its  route  ...  is  determined  not  by  the 
sole  interest  of  either  of  the  parties,  but  by  the  reasonable  con- 
venience of  both.  If  its  location  were  contested,  the  contro- 
versy might  not  be  settled  by  the  .  .  .  result  of  many  actions 
at  law.  Both  parties,  or  either  of  them,  might  need  a  decree  in 
equity  that  would  fix  the  route."  Under  an  abutter's  right  to  a 
reasonable  use  of  the  basin  of  a  public  water,  the  quantity  as  well 
as  the  location  of  a  site  for  a  wharf,  warehouse,  weir,  or  tide- 
mill  is  determinable  on  a  bill  in  equity.  Concord  Co,  v.  Robert- 
sm,  66  N.  H.  1, 19,  20.     The  principle  that  furnishes  the  means 
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of  measuring  and  locating  reasonably  convenient  ways,  and  rea- 
sonable sites  for  wharves,  warehouses,  weirs,  and  tide-mills,  and 
reduces  them  to  certainty  bv  laying  them  out,  would  not  allow 
B,  right  to  an  acre  aqd  a  half  of  mill-yard  and  mill-pond  (in  Dar- 
ling  V.  Crowell)  to  fail  for  want  of  a  method  of  settling  the  ques- 
tion of  reasonably  convenient  location. 

Darling  v.  Orowell  is  one  of  the  cases  in  which  courts  have  been 
influenced  by  Shep.  Touch.  79,  where  it  is  said:  '*If  the  excep- 
tion be  set  down  uncertainly,  as  if  one  grant  a  house,  excepting 
one  chamber ;  or  grant  a  manor,  excepting  one  acre ;  but  doth 
not  set  forth  which  chamber  or  which  acre  it  shall  be ;  these 
exceptions  are  void."  Taken  without  qualitication,  this  passage 
rejects  the  ancient  doctrine  of  election,  the  maxim  that  things 
reducible  to  certainty  by  legal  measures  are  sufficiently  certain, 
And  the  presumed  intent  of  the  parties  that  their  contract  shall 
not  be  violated  with  impunity  if  it  can  be  enforced  by  a  reason- 
able appeal  to  the  resources  of  the  law.  When  a  grant  or  reser- 
vation of  an  interest  in  land  is  held  void  for  uncertainty,  it  is 
morally  certain  that  injustice  is  done.  An  equitable  result  is 
generally  reached  if  due  eftbrt  is  made  to  ascertain  the  fact  of 
intention  by  balancing  probabilities,  and  to  determine  the 
granted  or  reserved  right  by  authorized  procedure. 

Whether  the  title  of  personal  property  passes  when  a  contract 
of  sale  is  made,  or  remains  in  the  vendor  till  something  more  is 
done,  is  often  a  question  of  intent  for  a  jury.  Fuller  v.  Bean^  34 
N.  H.  290,  302-305.  At  common  law,  when  a  certain  amount 
of  personality  is  sold,  to  be  taken  out  of  a  specific  mass,  the  title 
passes  at  once  before  severance  or  identification,  if  such  is  the 
intent ;  and  this  intent  is  inferred  from  a  delivery  of  the  whole 
mass  to  the  buyer  with  power  to  make  the  separation.  1  Benj. 
Sales  (Am.  ed.,  1884),  ss,  316-317,  477;  Page  v.  Carpenter,  10 
2T.  H.  77,  80 ;  Bailey  v.  SmUh,  43  N.  H.  141, 143 ;  Crofoot  v.  Ben- 
netiy  2  K  Y.  258,  260.  A  constructive  delivery  of  the  whole  is 
sufficient,  even  if  the  mass  is  of  such  diverse  qualities  that  the 
separation  requires  a  degree  of  skill  and  judgment.  Lamprey  v. 
Sargent^  58  N.  H.  241,  242.  A  delivery  showing  a  simultaneous 
transfer  of  title,  is  not  wanting  in  a  conveyance  of  land  by  its 
owner.  His  delivery  of  the  deed  is  a  delivery  of  the  property. 
BeU  V  Peabody,  63  N.  H.  233,  239 ;  Tied.  R.  P.,  ss.  693,  696. 

In  1844  it  was  considered  an  open  question  whether  a  convey- 
ance of  an  unlocated  half  of  a  specified  lot,  describing  the  granted 
premises  as  half  in  value,  could  be  made  certain  by  legal  process 
of  partition.  "  Whether  a  conveyance  by  the  owner  of  the 
whole  lot,  of  the  south  half  of  it  in  quantity  and  quality,  would 
operate  as  a  conveyance  of  one  half  in  quantity  only,  on  account 
of  the  uncertainty  which  would  otherwise  exist  respecting  the 
dividing  line  until  settled  by  agreement  of  the  parties,  or  whether 
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some  proceeding  might  be  had  in  such  case  to  settle  the  line  of 
separation  in  case  the  parties  failed  to  agree,  we  need  not  now 
determine.  The  deed  .  .  .  which  contained  that  description  .  .  , 
undoubtedly  conveyed  an  estate.  .  .  .  The  only  question  which 
could  arise  was,  where  the  dividins^  line  should  be  located," 
Smith  V.  Powers^  15  K  II.  546,  562.  The  best  inventible  proced- 
ure must  be  capable  of  solving  the  question  of  value  in  such  a 
case,  and  an  appraisal  must  be  a  means  of  certainty  where  the 
common  law  provides  convenient  modes  of  ascertaining  the 
value  of  land. 

"  Excepting  four  rows  of  apple  trees  on  the  north  side  of  the 
orchard,  and  the  land  on  which  they  stand  "  {Randall  v.  BandaU^ 
59  Me.  338),  is  a  description  that  might  require  a  location  to  be 
made  by  legal  process.  Conveyances  of  "  a  mill-yard,  one  hun- 
dred feet  square,  adjoining  said  mill  .  .  .  best  to  accommodate 
said  .  .  .  mill "  (Farrar  v.  Cooper,  34  Me.  394,  398),  "  also  one 
half  of  an  acre  of  land  near  the  wharf  or  at  the  wharf  '\Swvpson 
V.  Blaisdell,  85  Me.  199),  are  valid.  In  1793,  "  for  the  sum  of 
five  shillings,  but  more  especially  for  the  encouragement  of 
building  a  bridge  over  the  Piscataqua  river  at  and  from  Fox 
Point,"  Richard  Downing  conveyed  to  the  proprietors  of  Piscata- 
qua bridge  "  one  acre,  to  be  laid  out  in  square  form,  upon  any 
part  of  my  farm  at  Fox  Point  .  .  .  where  said  proprietors  may 
think  proper  to  build  said  bridge."  Landmarks  m  Dover  76. 
If  the  phrase  "  where  said  proprietors  may  think  proper  to  build 
said  bridge  "  had  been  omitted,  there  would  have  been  sufficient 
evidence  that  the  grantees  could  select  an  acre  in  a  square  form, 
on  Fox  Point,  at  the  end  of  their  bridge. 

It  is  not  necessary  in  this  case  to  consider  the  soundness  of  the 
rule  that  a  tax  collector,  selling  a  part  of  a  lot  of  land  for  taxes, 
cannot  give  an  election  to  the  purchaser.  One  of  the  reasons 
given  for  this  rule  is,  that  the  purchaser  could  not  be  compelled  to 
elect  in  a  reasonable  time,  there  would  be  no  remedy  for  his  refusal 
to  elect,  and  the  want  of  remedy  might  be  an  intolerable  inconven- 
ience to  the  owner  of  the  rest  of  the  lot.  Haven  v.  Oram,  1  IS.  H. 
93,  95.  This  view,  as  we  have  seen  in.  the  case  of  non-official 
conveyances,  is  erroneous.  K  there  is  a  sufficient  reason  for 
holding  that  a  tax  collector  cannot  give  an  election  to  his  gran- 
tee, the  question  would  be  of  the  soundness  of  the  Vermont  rule, 
that  in  a  collector's  deed  of  a  part,  described  as  "  thirty-six  acres 
of  said  lot,"  the  description  means  "  an  undivided  interest  in  the 
lot  in  the  proportion  that  thirty-six  acres  bears  to  the  whole 
number  of  acres  in  the  lot."  Sheafe  v.  WaU,  30  Vt  735.  ''  If 
we  regard  the  rules  that  control  the  exposition  of  deeds,"  say 
the  court  in  that  case,  "  we  can  have  no  doubt  on  this  point.  It 
must  have  been  the  intent  of  the  parties.  If  we  accept  a  contrary 
construction,  the  sale  and  deed  would  be  void  ;  and  the  rule  is, 
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that  deeds  should  be  construed  so  as  to  be  upheld  rather  than 
avoided.'' 

When  the  rules  that  control  the  exposition  of  deeds  were  dis- 
regarded in  tax  cases,  and  the  law  was  perverted  by  strained 
and  quibbling  interpretation  in  behalf  of  tax-payers  endeavoring 
to  throw  their  share  of  the  common  burden  upon  their  neighbors 
{Boody  V.  Watsm^  64  IS,  H.  162,  179),  such  a  deed  as  was  upheld 
in  Shea/e  v.  Wait  could  be  held  void  for  uncertainty.  During 
that  period,  the  construction  of  tax  deeds  was  understood  to  be 
exceptional.  A  distinction  was  expressly  made  between  them 
and  other  conveyances.  While  a  collector's  deed  of  "  250  acres," 
"  part  of  lot  No.  300  "  (which  contained  about  400  acres),  was 
held  to  be  void  for  uncertainty,  it  was  not  doubted  that  the  same 
deed  would  have  been  valid  if  made  by  the  owner  of  the  lot.'* 
Haven  v.  Cram,  1  N.  H.  93.  "The  deed  of  the  constable  is 
clearly  void  for  uncertainty,  unless  it  can  be  construed  to  be  a 

f;rant  of  250  acres  to  be  located  by  the  grantee  at  his  election, 
n  a  common  conveyance  from  one  individual  to  another,  the 
court  would  be  warranted  in  putting  such  a  construction  upon 
the  deed  (Bac.  Abr.,  Grant  H,  3),  because  every  deed  is  to  be 
construed  most  favorably  to  the  grantee ;  and  therefore  to  give 
eflfect  to  the  conveyance,  the  deed  is  construed  to  give  an  elec- 
tion in  such  a  case  to  the  grantee  to  locate  the  land.  Jb.,p,  94. 
If  it  were  necessary  to  give  him  an  election  in  order  "  to  give 
eflfect  to  the  conveyance,"  that  construction  would  be  adopted. 
But  there  is  another  alternative,  and  it  may  be  doubtful  whether 
the  grantee  in  Haven  v.  Oram  would  have  had  an  election  if  the 
owner  of  the  lot  had  been  the  grantor.  "  Tenancy  in  common  " 
was  "  often  expressed,  in  early  times,  by  a  certain  number  of 
acres."    Smith  (N.  H.)  519,  516,  note. 

In  Stevens  v.  Johnson,  55  N.  H.  405,  the  majority  of  the  court 
held  that  when  the  owner  of  a  lot  conveys  a  part  of  it  with  such 
a  description  as  was  given  in  the  collectors*  deeds  in  Haven  v. 
Oram  and  Sheafe  v.  Wait,  the  grantee  has  an  election,  and  that  he 
can  elect  a  tenancy  in  common ;  while  the  minority  was  of  opin- 
ion that  the  deed  creates  that  tenancy.  It  was  unanimously 
decided  that  a  deed  made  by  a  person  not  acting  in  an  oflScial 
capacity,  conveying  premises  described  merely  as  100  acres,  part 
of  the  lot,  is  not  void  for  uncertainty.  If  the  question  were  new, 
there  would  be  no  doubt  or  difliculty.  The  maxim.  Verba  debent 
inteUigi  cum  effectu,  ut  res  wngis  valeat  mmm  yereat  (2  Bl.  Com.  380 ; 
Bac.  Max.,reg.  3;  Co.  Lit.  86  a;  Throckmertonv.  Tracy,  Plow. 
145, 156),  is  a  statement  of  the  dutv  of  making  reasonable  efforts 
to  give  effect  to  the  intent  and  understanding  which  written  in- 
struments are  meant  to  express.  An  intent  of  contracting  par- 
ties that  their  grants  or  reservations  shall  be  void  for  uncertainty, 
and  their  understanding  that  they  are  void  for  that  cause,  cannot 
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be  assumed.  The  natural  inference  of  fact  is,  that  they  are 
designed  to  be  valid,  and  that  the  intent  will  be  frustrated  if 
they  are  held  void  for  uncertainty.  Whether  holders  of  tax  titles 
are  or  are  not  deprived  of  the  equal  protection  of  the  laws,  and 
whether  there  are  or  are  not  exceptional  cases  in  which  the  rule 
of  magis  valeat  can  properly  be  reversed,  or  in  which  a  stipulation 
can  be  unnecessarily  held  to  be  void,  we  need  not  now  inquire. 
An  owner's  grant  or  reservation  of  land  described  only  as  an 
acre,  being  a  part  of  a  described  lot,  is  not  an  exception  to  the 
rule  that  the  words  are  to  be  understood  cum  effeciu,  in  order 
that  the  transaction  (including  all  its  parts)  may  be  operative 
rather  than  void.  The  question  in  such  a  case  is,  not  whether 
the  grant  or  reservation  is  void,  but  whether  the  owner  of  the 
acre,  being  made  a  tenant  in  common  by  the  delivery  of  the 
deed,  has  or  has  not  a  right  of  election.  Unnecessary  invalidity 
would  be  contrary  to  elementary  principle. 

Tenancy  in  common,  existing  until  partition  is  made  by  an 
exercise  of  a  right  of  election  (or  otherwise),  is  regarded  by  the  law 
with  no  disfavor.  By  a  single  deed,  an  owner  of  a  farm  conveyed 
it  to  three  of  his  children,  Richard,  Abigail,  and  Job, — "  24  acres 
of  land  "  to  Richard  "  to  bjB  in  common  and  undivided ;  6  acres  '* 
to  Abigail  "to  be  in  common  and  undivided;  and  the  remainder 
of  said  farm,  with  the  buildings,''  to  Job.  After  the  death  of  the 
grantor,  one  of  his  other  children  contended  that  the  deed  was 
void  for  uncertainty.  "It  seems  clear,"  say  the  court,  "  that  the 
grantor  intended  to  convey,  *  in  the  buildings,'  a  several  estate 
to  Job.  ...  It  is  not  improbable,  therefore,  that  the  grantor 
may  have  expected "  the  three  shares  of  the  rest  of  the  farm 
would  be  held  "in  common  and  undivided."  "As  the  whole 
farm  contained  104  acres,  the  difl5.culty  in  ascertaining  the  pro- 
portion of  each  grantee  would  not  be  insuperable.  Excluding 
the  buildings,  the  proportion  of  Richard  in  the  land  would  be 
^,  that  of  Abigail  y^,  and  that  of  Job  ■^,  ...  If  the  farm 
was  found  to  contain  a  larger  or  less  quantity  of  land,  the  pro- 
portions would  remain  in  the  same  ratio.  .  .  .  "Were  it  neces* 
sary,  for  the  purpose  of  making  the  deed  operative,  to  resort  to 
a  different  construction,  it  would  not  be  a  very  forced  one  to 
pass  by  the  deed  a  several  estate  to  each  of  the  grantees," —  to 
Kichard  "  *  24  acres  of  land  ...  to  be  in  common  and  undi- 
vided '  till  it  was  elected  in  which  part  of  the  farm  to  make  the 
location  of  it;  * 6  acres  to  Abigail'  in  a  similar  manner;  and 
the  'remainder  of  the  farm,  witn  the  buildings,  to  Job.' "  Qzn- 
ning  v.  Pinkham,  1  K  H.  358,  355,  356. 

A  grocer  having  sold  his  store.  No.  9  Main  street,  his  goods,  and 
the  good-will  of  his  business,  and  covenanted  not  to  open  another 
grocery  "  in  the  immediate  vicinity  "  of  No.  9,  opens  another  in 
Ko.  10  of  the  same  block,  and  contends  that  as  No.  10  is  cotermi- 
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nous  with  No.  9  he  has  not  broken  his  covenant, —  the  answer  is, 
that  the  object  of  the  covenant  was  to  prevent  competition,  and 
that  on  his  construction,  this  object  would  not  be  accomplished. 
The  purpose  of  the  covenant  is  conclusive  evidence  that  the  par- 
ties understood  adjoining  stores  would  be  "  in  the  immediate 
vicinity  '*  of  each  other.  In  some  connections  the  phrase  may 
include,  in  others  it  may  exclude,  actual  contact.  Its  meaninff 
may  depend  upon  a  scheme  indicated  in  the  context.  Any  word 
•or  phrase  of  a  stipulation  capable  of  two  meanings  is  to  be  so 
read,  if  it  reasonably  may  be,  as  not  to  baffle  or  embarrass  the  plan 
^f  the  clause  in  which  it  occurs.  In  Cross's  reservation,  the  pur- 
pose of  retaining  a  mill  privilege  is  satisfactory  evidence  that  the 
parties  understood  "  the  immediate  vicinity  "  did  not  exclude  the 
greatest  degree  of  proximity,  and  that  the  east  end  of  the  dam 
might  adjoin  the  measured  acre,  or  stand  upon  it.  The  interposi- 
tion, between  the  dam  and  the  acre,  of  a  strip  of  land  across 
which  the  owner  of  the  dam  and  the  acre  could  not  dig  a  canal 
•or  build  a  flume,  would  be  inconsistent  with  the  apparent  desi^ 
of  a  manufacturing  plant.  It  is  not  probable  that  the  parties 
intended  to  forbid  the  junction  of  parts  of  the  reserved  estate, 
'Or  thought  of  prohibiting  unity  by  requiring  "  immediate  vicin- 
ity." That  phrase  is  a  limitation  of  the  uncertainty  arising  from 
an  unexecuted  power  of  election.  An  exercise  of  the  power  is 
the  means  provided  for  the  removal  of  the  limited  uncertaintv. 

The  reserved  "  piece  of  land  fronting  on  said  river  .  .  .  twelve 
rods  in  length  on  the  bank  of  said  river,  and  extending  back  far 
enough,  same  width,  to  comprise  one  acre,"  is  an  acre  on  the  east 
«ide  of  the  water's  edge,  and  the  east  half  of  the  bed  of  the 
river  in  front  of  it  The  west  half  of  the  dam  will  be  on  the 
plaintiffs'  land ;  and  in  this  inquiry  it  is  assumed  that  the  east 
naif  will  be  on  the  reserved  tract  which  contains  more  than  an 
^icre,  but  which,  being  in  a  legal  sense  the  reserved  acre,  may 
properly  be  called  the  acre.     If  the  plaintiffs  should  build,  or 

{)ropose  to  build,  the  east  half  of  the  dam  on  the  defendant's 
and,  questions  might  be  raised  which  there  is  now  no  occasion 
to  consider.  A  judgment  in  favor  of  the  plaintiffi  for  the  mea- 
«ured  acre,  bounded  on  the  west  (as  it  is  bounded  in  the  decla- 
ration) by  the  low-water  line  of  the  river,  will  establish  their 
title  to  the  east  half  of  the  bed  of  the  stream  in  front  of  that 
acre.  An  executed  writ  of  possession,  describing  the  premises 
as  they  are  described  in  the  declaration,  will  give  them  pos- 
flession  of  the  half  of  the  bed  which  in  legal  effect  is  a  part  of 
their  acre. 

IV.  On  the  question  whether  Cross's  reserved  "  right  of 
building  a  dam  .  .  .  together  with  the  right  of  flowage  "  was 
more  than  a  life  estate,  the  defendant  takes  this  position :  Al- 
though the  word  "  heirs  "  is  not  necessary  in  a  New  Hampshire 
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grant  of  a  fee,  the  decision  in  Cok  v.  Lake  Co.^  54  N.  H.  242^ 
leaves  deeds  and  wills  on  the  same  common-law  footing :  a  con- 
veyance or  reservation  of  a  fee  must  contain  such  an  expression 
of  the  idea  of  perpetuity  as  the  common  law  requires  in  a  de* 
vise  of  a  fee :  the  clause  relating  to  Cross's  right  to  build  a  dam^ 
and  his  right  of  iiowage,  is  a  reservation  and  not  an  exception. 

"Reserving,"  "excepting,"  and  "excluding"  are  generally 
used  as  synonyms.  Whether  a  provision  is  a  reservation  or  an 
exception  does  not  depend  upon  the  use  of  a  particular  word, 
"but  upon  the  nature  and  effect  of  the  provision  itself."  Stocks 
well  V.  Couillard,  129  Mass.  281,  288 ;  Mscber  v.  Laack,  76  Wis. 
313,  319,  820 ;  Keeler  v.  Wood^  80  Vt.  242,  246 ;  Chicago,  etc,  Bail, 
my  V.  Railroad,  148  U.  S.  596,  599,  613,  614.  "A  clause  of  res- 
ervation is  construed  to  be  an  exception,  if  that  will  best  effect 
the  intent  of  the  parties."  Bowen  v.  Conner,  6  Cush.  182,  135 ; 
Pettee  v.  Eawes,  18  Pick.  828,  826,  827. 

K  Cross  were  now  living,  and  had  parted  with  no  interest  in< 
what  he  reserved  or  in  the  west  section,  he  could  make  the  loca- 
tion that  has  been  made  by  the  plaintifb,  and  could  build  a  dam 
on  the  west  section  and  the  acre.  His  undivided  tract  of  land 
extending  from  the  east  side  of  the  acre  to  the  west  side  of  the 
west  section,  would  include  the  whole  bed  of  the  river  in  front  of 
the  measured  acre,  and  the  west  half  of  the  rest  of  it  in  Lot  4. 
Bv  flowing  that  tract  he  would  not  exercise  his  reserved  **  right 
of  flowage."  The  only  easement  he  would  have  would  be  the 
reserved  right  of  flowing  the  part  of  the  east  section  not  belonging 
to  him  ;  and  that  easement  would  be  an  appurtenance  of  his  land. 
Wat8<m  V.  JBartleii,  62  N.  H.  447,  450  ;  B(yrst  v.  Mripie,  5  N.  Y. 
33,  39:  Winihrop  v.  Fairbanks,  41  Me.  807,  811-813;  Smith  v. 
Ladd,il  Me.  814,  819,  820.  The  right  of  flowing  the  land  con- 
veyed to  Wilson  being  reserved  for  the  benefit  of  land  retained 
by  the  grantor  (the  acre  and  the  west  section),  and  being,  for  that 
reason,  annexed  to  the  grantor's  land  as  an  appurtenance,  the 
easement  is  perpetual.  Wash.  Ease.  *21 ;  Parker  v.  Nightingale,  6 
Allen  341,  847;  McMahm  v.  WiUiams,  79  Ala.  288,  291.  Even 
if  the  word  "  heirs  "  were  required  by  New  Hampshire  law  in  the 
conveyance  of  a  fee,  the  easement  retained  by  Cross  for  the  bene- 
fit of  land  which  he  continued  to  hold  would  be  a  perpetual 
estate,  although  not  expressly  reserved  "to  myself  and  my 
heu^."  Chappett  v.  Railroad,  62  Conn.  195,  202-207.  The  acre 
remained  his  in  fee.  His  title  to  it,  like  his  title  to  the  west  sec- 
tion, was  not  reduced  to  a  life  estate  by  his  sale  of  an  interest  in 
adjoining  land.  Wilson  took  the  east  section,  less  the  acre,  sub- 
ject to  a  flowage  easement.  In  other  words,  he  took  the  east 
section  less  the  acre  and  also  less  the  easement  Cross's  right  to 
flow  the  servient  tenement,  severed  from  it  and  annexed  to  the 
dominant  tenement  (situated  on  both  sides  of  the  thread  of  the 
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river),  did  not  lose  the  perpetuity  belonging  to  it  as  a  part  of  the 
retained  mill  privilege.  In  common  speech,  the  retained  priv- 
ilege on  the  east  side,  dominant  and  appurtenant  —  the  acre  and 
the  flowage  right, —  was  not  conveyed.  In  technical  parlance,  it 
was  not  reserved,  but  excepted. 

By  a  feudal  rule,  Cross's  retention  of  an  easement  in  the  east 
section  would  have  been  a  reservation  if  the  easement  had  not 
been  retained  as  an  appurtenance  of  his  land.  "  Reserving  .  .  . 
the  right  of  building  a  dam  .  .  .  together  with  the  right  of 
flowage,  .  .  .  also  reserving  a  piece  of  land  .  .  .  one  acre,^'  is  a 
form  of  expression  indicating  that  the  parties  did  not  intend  a 
part  of  this  property  should  be  reserved  and  the  rest  excepted, 
but  did  intend  that  the  whole  should  be  one  estate  of  uniform 
duration,  and  part  of  a  mill  privilege  of  the  same  duration.  The 
deed  beinff  their  lawful  understanding,  proved  by  competent  ev- 
idence and  not  by  rules  of  construction,  the  distinction  between  a 
reservation  and  an  exception  is  useless  in  this  case.  Cross's  re- 
served estate  in  the  acre  was  the  fee,  not  because  as  a  matter  of 
law  his  retention  of  the  acre  was  an  exception  and  not  a  reserva- 
tion, but  because  the  deed,  understood  in  the  ordinary  and  pop- 
ular sense  of  its  terms,  does  not  divide  the  title  into  a  life  estate 
and  a  remainder,  but  is  silent  on  that  subject;  and  as  a  matter 
of  fact,  the  deed,  containing  no  allusion  to  a  division  of  that  kind, 
is  convincing  evidence  that  the  grantor  and  grantee  intended 
the  grantor  should  keep  the  descrmed  "piece  of  land,"  which  the 
deed  says  he  reserved,  and  not  a  mere  life  estate  of  which  the 
deed  makes  no  mention.  In  the  ordinary  and  popular  sense  in 
which  they  used  the  word, "  reserving  "  is  "  keeping  " ;  and  keep- 
ing his  own  land  was  keeping  the  whole  of  his  title.  His  right 
of  flowing  the  land  he  conveyed  to  Wilson  was  retained  as  a  part 
of  his  mill  privilege  and  an  appurtenance  of  land  of  which  he 
kept  the  fee.  If  he  had  meant  to  impair  the  value  of  his  mill 
privilege  by  reducing  such  a  part  of  it  to  a  life  estate,  it  is  not 
probable  that  a  clear  and  express  statement  of  so  singular  a 
transaction  would  have  been  left  out  of  the  deed.  K  he  had  re- 
served the  acre  "  for  and  during  the  term  of  my  natural  life  " 
only,  this  would  have  been  evidence  on  the  question  whether  his 
right  of  flowing  the  east  section  above  the  acre  was  intended  to 
be  reduced  to  a  life  estate.  There  might  be  some  ground  for 
arguing  that  the  term  of  the  easement  on  the  east  side  was 
probably  not  meant  to  be  longer  than  the  term  of  the  east  part 
of  the  dominant  tenement. 

Until  Cross  delivered  the  deed,  the  bed  of  the  river  and  the 
undivided  mill  privilege  were  a  part  of  his  l^nd.  He  could  have 
stipulated  that  if  he  built  a  mill  on  the  acre,  and  a  dam  on  the 
acre  and  the  west  section,  and  died  as  soon  as  he  completed  the 
investment,  the  mill  lot  (including  the  mill,  the  measured  acre, 
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half  of  the  adjoining  bed  of  the  river,  the  east  half  of  the  dam, 
and  half,  or  other  portion,  or  the  whole  of  the  water  power) 
should  be  the  property  of  Wilson,  and  the  owner  of  the  west 
section  should  have  no  right  to  flow  any  part  of  the  east  section. 
It  is  possible  that  the  owner  of  an  unimproved  mill  privilege  has 
reduced  his  perpetual  rights  of  use  and  occupation  to  a  tenancy 
for  his  life,  with  a  design  of  constructing  a  manufacturing  estab- 
lishment which  would  not  go  to  his  heirs  or  devisees  at  his  death, 
and  in  which  he  could  sell  only  his  precarious  life  estate,  or  with 
a  design  of  selling  a  ri^ht  to  make  an  investment  of  that  kind. 
Such  a  division  ot  the  title  might  not  conclusively  prove  his  need 
of  a  guardian.  The  grantee  of  the  remainder  might  have  enter- 
tained views  that  led  him  to  indemnify  the  grantor  for  the  dam- 
age done  by  breaking  up  the  fee.  For  some  purpose,  the  grantee 
might  have  desired  to  prevent  the  improvement  of  the  mill 
privilege  during  the  life  of  the  grantor,  and  been  willing  to  pay 
tor  the  postponement  of  its  use.  The  field  of  conjecture  is  bouna- 
less.  But  when  an  apparently  wasteful  disposition  of  property 
is  not  made  in  express  terms,  and  the  intent  of  contracting  par- 
ties is  to  be  inferred  as  a  fact  from  competent  evidence,  and  the 
evidence  is  a  mere  erant  and  reservation  of  realty,  the  tribunal 
cannot  reject  probability,  and  assume  that  the  intent  was  whim- 
sical or  extraordinary. 

Understood  in  a  peculiar  sense, "  reserving ''  would  import  the 
technical  theory  that  Cross  conveyed  to  Wilson  the  whole  of  the 
east  section  except  the  acre,  and  at  the  same  time  took  back  a 
right  of  flowage  by  an  implied  grant  from  Wilson.  "  A  reserva- 
tion is  always  of  something  taken  back  out  of  that  which  is 
clearly  granted ;  while  an  exception  is  of  some  part  of  the  estate 
not  granted  at  all."  Oraigv,  Wells,  11  K  T.  315,  321.  "A 
right  of  way  reserved  ...  is,  in  strictness  of  law,  an  easement 
newly  created  by  way  of  grant  from  the  grantee."  Durham,  etc., 
Railmy  v.  Walker,  2  A.  i&  E.  N.  S.  940,  967.  "  The  part  excepted 
is  already  in  existence,  and  is  said  to  remain  in  the  grantor. 
The  grant  has  no  effect  upon  it.  A  reservation  is  the  creation, 
in  behalf  of  the  grantor,  of  some  new  right  issuing  out  of  the 
thing  granted,  something  which  did  not  exist,  as  an  independent 
right,  before  the  grant.  .  .  .  A  reservation  is  in  the  nature  of  a 
grant  to  the  grantor,  and  therefore  requires  the  same  words  of 
limitation  as  in  the  direct  ffrant  to  the  grantee.  But  an  excep- 
tion requires  no  words  of  limitation."  Tied.  R.  P.,  s,  843.  By 
this  rule,  applied  without  regard  to  the  appurtenant  character  of 
the  reserved  right,  Cross  retained  his  fee  in  the  acre  because  he 
did  not  convey  it  to  Wilson,  but  he  retained  only  a  life  estate  in 
*'  the  right  of  flowage  "  because  he  conveyed  that  right  to  Wil- 
son,  and  did  not  reserve  it  "  to  myself  and  my  heirs ''  as  he  must 
have  done  to  acquire  a  perpetual  right  by  the  implied  reconvey- 
ance. 
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"  Property  is  the  riffht  of  any  person  to  possess,  use,  enjoy,  and 
dispose  of  a  thing.  The  term,  although  frequently  applied  to  the 
thing  itself,  in  strictness  means  only  tne  rights  of  the  owner  in 
relation  to  it/'  Selden^  J.,  in  Wyiiehamer  v.  People^  18  K  Y.  878, 
483.  The  most  absolute  land  title  is  a  perpetual  right  of  exclu- 
sive occupation  and  perpetual  rights  of  use.  Lumber  Co,  v.  Com- 
party ^  65  N.  H.  290, 891,  392.  By  considering  the  fee  as  dissolved 
into  the  legal  rights  of  which  it  consists,  a  view  is  obtained  of 
the  fictitious  character  of  the  process  which  conveys  to  Wilson 
one  of  Cross's  reserved  rights,  and  takes  it  back  by  a  reservation 
construed  as  a  reconveyance.  In  Connecticut,  under  the  feudal 
rule  requiring  the  word  "  heirs  "  in  the  conveyance  of  a  fee,  a 
deed  containing  a  provision  that  "  we  [the  grantors]  reserve  to 
ourselves  the  privilege  of  crossing  and  recrossing  "  the  granted 
premises  raised  the  question  whether  the  reserved  easement 
was  more  than  a  life  estate.  "  The  right  to  cross  was,  in  a  cer- 
tain sense,  a  right  existing  in  the  grantors  at  the  date  of  the 
deed.  It  was  a  part  of  their  full  dominion  over  the  strip  about 
to  be  conveyed  by  the  deed,  and  not  a  right  to  be,  in  effect^ 
conferred  upon  them  by  the  grantees.  It  was  something  which 
the  *  reservation '  in  effect  ^excepted '  out  of  the  operation  of  the 
grant."     Chappell  v.  BaUroad,  62  Conn.  195,  204. 

As  the  reservation  in  this  case  does  not  appear  to  have  been 
written  in  a  peculiar  sense,  it  is  to  be  taken  in  its  ordinary,  nat- 
ural, and  popular  signification,  which  is,  that  after  the  convey- 
ance Cross  was  to  have  no  right  that  he  did  not  have  before. 
This  popular  sense  is  the  legal  sense,  not  because  an  artificial 
rule  has  been  established  by  judicial  or  legislative  power,  but 
because  the  law  ascertains  the  facts  of  the  case  and  acts  upon 
them ;  and  a  peculiar  meaning  not  being  proved,  the  inference 
of  fact  is,  that  Cross  and  Wilson  understood  the  reservation  in  a 
sense  that  is  not  peculiar  —  the  ordinary  sense  in  which  it  would 
be  understood  by  people  in  general.  Thus  understood,  it  de- 
scribes proprietary  rights  that  did  not  pass  from  the  grantor,  and 
consequently  is  a  part  of  the  description  of  those  that  did  pass. 
The  deed  is  a  mere  conveyance  from  Cross  to  Wilson,  and  not 
a  conveyance  in  that  direction  supplemented  by  an  implied  re- 
conveyance. Reading  it  in  a  peculiar  sense,  it  can  be  made  to 
express  an  intent  to  take  one  of  Cross's  rights  from  him,  give  it 
a  new  technical  name,  and  revest  it  in  him  as  a  new  and  less 
durable  right,  by  imaginary  grants  to  and* fro  between  him  and 
Wilson.  There  is  no  reason  to  believe  that  this  superfluous  pro- 
ject of  nominal  creation  was  in  their  minds.  The  law  does  not 
resort  to  fictions  without  a  motive,  or  for  any  other  purpose  than 
a  compliance  with  the  requirements  of  justice.  3  TBI.  Com.  43, 
206;  Broom  Max.  90;  Lang.  Sum.  Cont.  115;  Asltny.  Parkiriy 
2  Burr.  665,  668,  669 ;  Johnson  v.  Sniiih,  2  Burr.  950,  962 ;  Jlfcw- 
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m  V.  Pughj  3  Burr.  1241,  1243 ;  Low  v.  Liiiley  17  Johns.  346, 
348 ;  Gibson  v.  Chouteau,  13  Wall.  92,  101 ;  Newhall  v.  Sanger^ 
92 IJ.  S.  761,  766.  A  contract  may  be  implied  by  law  contrary 
to  the  fact,  as  a  mode  of  enforcing  the  performance  of  a  legal 
duty.  Sceva  v.  True,  53  N.  H.  627 ;  KelUy  v.  Davis,  49  N.  H. 
187.  In  ejectment,  a  fictitious  lease  has  been  adopted  as  a  just 
and  convenient  form  of  procedure.  Whatever  equitable  use  may 
be  made  of  grants  which  Cross  and  Wilson  did  not  make,  and 
which  exist  only  in  the  imagination  of  an  interpreter,  they  can- 
not operate  inequitably  without  a  repeal  of  the  maxim  that  a 
legal  fiction  injures  no  one.  They  do  not  alter  the  grant  that 
was  made.  They  do  not  unjustly  abridge  a  right  retained  by 
the  grantor. 

Cross's  right  to  flow  the  east  section  above  the  acre  was  in 
existence  before  the  deed  was  made.  It  was  perpetual  before  he 
conveyed  a  part  of  that  section ;  and  in  the  popular  meaning  of 
*' reserving,"  what  he  reserved  he  did  not  convey,  and  what  he 
did  not  convey  remained  his  in  continuation  of  his  former  title. 
There  was  but  one  conveying  contract.  The  reservation,  nega- 
tively describing  the  granted  premises,  explains  and  qualifies  the 
grant,  and  is  a  part  of  it.  The  grant,  thus  explained  and  quali- 
fied, divided  the  title,  left  a  part  in  Cross,  and  transferred  the 
rest  to  Wilson.  Cross's  right  to  flow  the  east  section  above  the 
acre  became  a  right  to  flow  Wilson's  land.  Its  substance  was 
the  same  after  the  conveyance  as  before.  Before  the  conveyance, 
it  was  one  of  the  rights  of  which  the  undivided  title  was  com- 
posed ;  afterwards  it  was  an  easement.  For  some  purposes  the 
change  in  its  technical  name  may  be  called  a  creation  of  a  right ; 
but  the  change  is  not  material  in  this  case.  The  deed  does  not 
express  an  intent  to  change  the  duration  of  Cross's  interest  in 
any  part  of  the  reserved  property. 

If  technicality  and  figment,  instead  of  the  intent  of  the  parties, 
were  adopted  as  the  ground  of  decision,  the  perpetual  right  of 
flowing  the  east  section  above  the  acre,  which  had  belonged  to 
Cross,  could  be  cut  down  to  a  life  estate.  A  legal  fiction  could 
transfer  it  from  Cross  to  Wilson,  and  transfer  back  to  Cross  a 
life  estate  in  it.  Two  deeds  could  be  made  for  them  without 
their  consent  or  knowledge.  By  holding,  contrary  to  their  un- 
derstanding, that  the  reservation  was  a  grant  from  the  grantee 
to  the  grantor,  a  conveyance  from  Wilson  to  Cross  could  be  in- 
vented, and  an  opportunity  could  be  gained  to  put  in  operation 
the  rule  requiring  the  word  "  heirs  "  in  the  grant  of  a  fee.  Ap- 
plying this  rule  to  the  fictitious  conveyance,  Cross  could  be 
wrongfully  deprived  of  a  portion  of  his  property.  Consistency 
would  deal  with  the  rest  of  the  reservation  in  the  same  circuitous 
and  violent  manner.  As  the  grantor  did  not  reserve  anything  to 
his  heirs  in  the  terms  required  by  the  feudal  rule,  an  implied 
VOL.  Lxvm.     11 
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reconveyance,  construed  by  that  rule,  would  make  Cross  a  tenant 
for  life  of  the  acre  as  well  as  the  easement  If  the  deed  conveyed 
the  flowage  to  Wilson,  it  also  conveyed  the  acre.  An  imaginary 
reconveyance  is  no  more  necessary  for  one  than  for  the  other. 
The  competent  evidence  has  no  more  tendency  to  show  a  life 
estate  in  the  easement  and  a  fee  in  the  acre,  than  to  show  a  fee 
in  the  easement  and  a  life  estate  in  the  acre.  Estates  of  differ- 
ent durations  in  the  reserved  property  can  only  be  established 
by  inserting  in  the  contract  a  technical  distinction  between  a 
reservation  and  an  exception,  which  the  written  evidence  dis- 
tinctly rejects,  and  assuming  that  the  parties  relied  upon  their 
meaning  being  disclosed  by  some  form  of  a  feudal  rule  of  which 
there  is  no  reason  to  suppose  they  had  any  knowledge. 

V.  '^  The  intention  of  the  testator  fails  on  account  of  a  feudal 
rule  of  law,  which,  in  my  humble  judgment,  ought  to  have  been 
abolished  long  ago.  I  mean  the  rule  of  law  requiring  that,  in 
order  to  support  a  contingent  remainder,  there  must  be  an  estate 
of  freehold  in  existence  at  the  time  the  contingent  remainder 
becomes  vested.  .  .  .  This  is  an  arbitrary  feudal  rule,  one  of  the 
legacies  of  the  Middle  Ages  which  has  come  down  to  our  times. 
...  It  is  quite  true  that  the  testator  probably  never  heard  of 
this  rule  of  law,  but  I  think  his  conveyancer  did  who  drew  the 
will,  for  it  is  a  will  drawn  by  a  lawyer,  and  the  conveyancer 
made  a  mistake."  Jessel^  M.  li.,  in  Cunliffe  v.  Brancker,  8  Oh.  D. 
393,  399,  401.  Aside  from  obsolete  difficulties  of  procedure,  the 
only  reason  of  the  rule  requiring  a  contingent  remainder  to  be 
supported  by  a  freehold  is  said  to  be,  that  if  the  freehold  were  in 
abeyance  the  feudal  lord  would  be  at  a  loss  to  know  upon  whom 
to  call  for  feudal  service.  4  Kent  237 ;  Taylor  v.  Horde.  1  Burr. 
60,  107. 

"  The  introduction  of  the  feudal  law  into  England  by  William 
the  Conqueror  had  much  infringed  the  liberties,  however  imper- 
fect, enjoyed  by  the  Anglo-Saxons  in  their  ancient  government, 
and  had  reduced  the  whole  people  to  a  state  of  vassalage  under 
the  king  or  barons,  and  even  the  greater  part  of  them  to  a  state 
of  real  slavery.  .  .  .  The  feudal  law  is  the  chief  foundation  both 
of  the  political  government  and  of  the  jurisprudence  established 
by  the  Normans  in  England  "  1  Hume  Hist.  Eng.,  c.  11,  p,  423, 
and  App.  441,  444-446.  *'  The  military  tenure  of  land  had  been 
originally  created  as  a  means  of  national  defence ;  but  in  the 
course  of  affes  whatever  was  useful  in  the  institution  had  disap* 
peared,  and  nothing  was  left  but  ceremonies  and  grievances." 
1  Macaulay  Hist.  Eng.,  c.  2;  4  Bl.  Com.  438. 

•*  The  rules  concerning  real  property,  arid  to  a  considerable 
extent  those  concerning  personal  status  and  relations,  were  feudal 
in  their  origin  and  nature."  1  Pom.  Eq.  Jur.,  s.  18.  "  The  feu- 
dal system  in  its  day  made  serfs  of  masses  of  men.  ...  It  was 
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inimical  to  peaceful  pursuits.  Out  of  its  loffic  sprang  the  most 
baneful  doctrine  that  has  blighted  the  English  law, — the  doc- 
trine of  tenure.  To  gratify  ancestral  pride  and  maintain  family 
splendor,  the  feudal  aristocracy  tied  up  landed  property  in  the 
iron  fetters  of  tenure.  .  .  .  The  feudal  system  is  the  principal 
source  of  the  land  laws  of  Great  Britain,  which  still  press  with 
such  weight  upon  the  agricultural  and  industrial  classes.  .  .  . 
Having  done  its  work,  feudalism  is  happily  gone.  .  .  .  Largely, 
the  curse  of  the  common  law  came  from  the  feudal  system,  and 
from  the  obstinacy  with  which  the  doctrines  of  feudalism  were 
adhered  to,  when  the  system  .  .  .  had  ceased  to  exist  .  .  .  Our 
real  property  law  is  still  poisoned  by  the  feudal  taint.'*  Dill. 
Laws  of  Eng.  and  Am.  169,  170,  802-304,  355,  356,  885. 

"  K  a  man  purchases  lands  to  himself  forever,  or  to  him. and  to 
his  assigns  forever,  he  takes  but  an  estate  for  life.  Though  the 
intent  of  the  parties  be  ever  so  clearly  expressed  in  the  deed,  a 
fee  cannot  pass  without  the  word  '  heirs.'  The  rule  was  founded 
oriffinally  on  principles  of  feudal  policy,  which  no  longer  exist, 
and  it  has  now  become  entirely  technical.  A  feudal  grant  was, 
slricti  juris,  made  in  consideration  of  the  personal  abilities  of  the 
feudatory,  and  his  competency  to  render  military  service ;  and  it 
was  consequently  confined  to  the  life  of  the  donee,  unless  there 
was  an  express  provision  that  it  should  go  to  his  heirs."  4  Kent 
6.  "  Common  sense  would  have  dictated  that  an  absolute  estate 
should  pass  by  a  conveyance  without  any  limitation.  .  .  .  Max- 
ima of  law  which  grow  out  of  the  feudal  system  are,  in  general, 
inapplicable  in  this  country."  Smith  (N.  H.)  452, 528.  It  must 
be  considered  settled  that  such  inconvenient  and  unjust  rules  as 
are  based  solely  on  feudal  reasons,  and  are  not  adapted  to  the 
land  system  of  this  state,  are  not  in  force  here. 

"  Unless  the  lord  bound  himself  that  the  fief  should  go  to  the 
heir  of  his  vassal,  the  heir  had  no  rights  in  it  on  the  death  of  his 
ancestor.  .  .  .  The  rule  was  nothing  more  nor  less  than  the 
practice  of  the  feudal  sovereign,  securing  and  perpetuating  his 
grasp  upon  all  the  land  and  the  services  of  all  the  landholders  in 
his  realm.  Its  origin,  purpose,  and  history  show  it  to  be  in  no 
way  adapted  to  our  institutions,  system  of  government,  or  condi- 
tion of  society.  As  a  feudal  rule  of  construction,  it  was  a  recog- 
nition of  the  fact  that  the  vassal  held  his  lord's  land  upon  the 
condition  of  rendering  in  his  own  person  certain  services  to  his 
lord.  The  vassal,  thus  holding  the  land  by  reason  of  the  personal 
trust  and  confidence  reposed  in  him  by  his  lord,  could  not  assign, 
nor  could  his  heirs  inherit,  his  obligation  of  personal  service  on 
the  land  held  on  such  a  condition.  The  feudal  rule  is  inapplicable 
to  a  conveyance  of  New  Hampshire  land  not  held  by  any  such 
tenure.  When  the  fetters  which  feudalism  had  fastened  upon  the 
tenure  of  lands  in  England  fell  off,  every  reason  on  which  this  rule 
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had  rested  fell  with  them.  .  .  .  An  act  of  parliament  cannot 
alter  by  reason  of  time ;  but  the  common  law  may,  since  cessante 
ratione  cessai  lex,  .  .  .  They  who  brought  the  general  body  of 
the  common  law  with  them  to  this  region  might  well  have  omit- 
ted to  bring  the  feudal  rule,  not  because  it  was  fabricated  in  a 
barbaric  age,  but  because  it  was  designed  and  fitted  to  perpet- 
uate a  barbaric  condition ;  .  .  .  not  because,  as  a  part  of  the 
military  system  of  Europe,  it  was  less  necessary  in  feudal  times 
than  other  compulsory  methods  of  filling  armies  and  navies  in 
other  times,  but  because  the  general  feudal  relation  of  lord  and 
vassal  not  being  an  incident  of  New  Hampshire  civilization,  and 
the  particular  debt  of  personal  service  due  from  the  vassal  to  the 
lord  (which  the  heirs  of  the  vassal  might  be  incompetent  to  per- 
form) not  being  a  universal  consideration  of  the  conveyance  of 
New  Hampshire  real  estate,  the  feudal  rule  (requiring  the  word 
*  heirs'  as  evidence  of  the  lord's  intention  to  assume  the  risk  of 
his  vassal's  heirs  being  incapable  of  the  stipulated  service)  was 
inapplicable  to  the  situation  and  circumstances  of  the  emigrants, 
and  implied  a  servitude  inconsistent  with  the  principles  of  personal 
freedom  and  equality  which  pervaded  their  social  and  political 
plan,  hostile  to  the  general  object  of  their  emigration,  and  par- 
ticularly subversive  of  that  absolute  ownership  of  the  soil  which 
they  specially  sought  in  the  New  World.  .  .  .  The  rule,  which 
would  defeat  the  obvious  intention  and  destroy  the  plainly  ex- 
pressed contract  of  the  parties,  ...  is  not  adapted  to  our  in- 
stitutions, or  the  conditions  of  things  in  this  state;  ...  it 
never  became  part  of  the  law  of  the  state."  Cole  v.  Lake  Co,, 
54  N.  H.  242,  285,  286,  290. 

In  England,  the  rule  "  is  now  softened  by  many  exceptions. 
...  It  does  not  extend  to  devises  by  will ;  in  which,  as  they 
were  introduced  at  the  time  when  the  feudal  rigor  was  apace  wear- 
ing out,  a  more  liberal  construction  is  allowed  :  and  therefore  by 
a  devise  to  a  man  forever,  or  to  one  and  his  assigns  forever,  or  to 
one  in  fee  simple,  the  devisee  hath  an  estate  of  inheritance ;  for 
the  intention  of  the  devisor  is  sufficiently  plain  from  the  words  of 
perpetuity  annexed,  though  he  hath  omitted  the  legal  words  of 
inheritance.  But  if  the  devise  be  to  a  man  and  his  assigns,  with- 
out annexing  words  of  perpetuity,  there  the  devisee  shall  take 
only  an  estate  for  life ;  for  it  does  not  appear  that  the  devisor 
intended  any  more."  2  Bl.  Com.  108.  In  a  note  to  this  pas- 
sage, Chitty  says,  of  the  s6ftened  form  of  the  feudal  rule  applied 
to  wills,  "Lord  Coke  teaches  us  (1  Inst.  822  b)  that  it  was  the 
maxim  of  the  common  law,  and  not,  as  has  been  sometimes  said 
{Idle  V.  Cooky  1  P.  Wms.  70,  77,  78),  a  principle  arising  out  of 
the  wording  of  the  statutes  of  wills."  **  Although  a  set  form 
of  words,  and  the  word  heirs  particularly,  are  necessary  in  deeds 
to  convey  an  inheritance,  yet  may  they  be  dispensed  with  in  last 
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wills,  at  which  time  it  is  presamed  that  the  testator  is  inops  con* 
dii;  hence  great  regard  is  paid  to  the  intention  of  the  testator." 
Bac.  Abr.,  Devises  (C).  This  seems  to  be  an  intimation  that 
the  intent  of  testators  is  entitled  to  more  regard  than  the  intent 
of  grantors  and  grantees.  By  whomever  and  under  whatever 
circumstances  deeds  and  wills  have  been  usually  drawn  in  Eng- 
land, the  different  degrees  of  skill  employed  in  drafting  such 
instruments  in  this  state  do  not  sustain  a  general  or  special  rule 
for  finding  a  life  estate  in  words  of  a  deed  which  would  prove  a 
fee  if  the  grantor  had  used  them  in  his  will.  As  understood  by 
the  entire  population  of  the  state,  with  trifling  if  any  excep- 
tions, without  the  aid  of  a  statute  of  interpretation,  "  I  give  my 
ferm  to  A  B  "  are  words  of  perpetuity  in  a  will,  and  "  I  sell  my 
fiinn  to  A  B  "  are  words  of  perpetuity  in  a  deed.  They  may  be 
qualified  by  other  words  in  the  same  instrument.  When  they 
are  used  without  qualification,  an  intent  to  dispose  of  the  whole 
of  the  devisor's  or  grantor's  interest  in  the  mrm  is  plainly  and 
adequately  expressed. 

Under  feudal  usages  and  feudal  traditions,  and  systems  of  ten- 
ure and  entail  in  which  the  largest  title  was  in  effect  a  life  estate, 
the  construction  of  deeds  and  wills  has  been  obstructed  and  de- 
flected by  a  rule  against  an  intent  to  grant,  reserve,  or  devise 
an  estate  of  inheritance.  In  the  case  of  deeds,  the  rule  took  a 
more  absolute  form  than  in  the  case  of  wills.  There  was  a  differ- 
ence in  the  amounts  of  wrong  done  by  its  two  forms;  but  the 
operation  of  its  softened  form  was  purely  destructive.  When  a 
testator  devised  to  N.  a  described  tract  of  land,  and  to  "  my  lov- 
ing wife "  "  all  the  rest  of  my  lands,  tenements,  and  hereditar- 
ments,"  the  feudal  hostility  to  estates  of  inheritance,  surviving 
in  a  so-called  rule  of  law,  was  strong  enough  to  mutilate  the 
will,  change  the  devisees  into  tenants  for  life,  and  leave  the 
testator  intestate  as  to  the  remainders.  Moor  v.  Denriy  2  B.  &  P. 
247. 

There  is  no  such  rule  in  this  state,  where  inheritable  titles,  free 
fi^om  every  vestige  of  feudalism,  were  one  of  the  objects  for  which 
the  wilderness  was  occupied,  were  the  issue  determined  in  favor 
of  the  people  in  the  Masonian  controversy,  and  have  prevailed 
since  the  first  towns  divided  their  lands  among  the  settlers.  Their 
new  home  was  a  new  world  in  a  very  comprehensive  sense.  For 
many  of  the  advantages  of  an  original  organization  of  society, 
with  which  they  began  their  work,  they  never  ceased  to  contend. 
While  many  old  rights  which  they  brought  with  them  are 
found  in  English  history,  the  decision  in  CoU  v.  Lake  Cc^  is 
sufficient  authority  for  applying  to  this  case  the  common  law 
that  grows  out  of  the  institutions  and  circumstances  of  the  coun- 
try. Conciyrd  Co.  v.  Robertson,  66  K  H.  1,  6,  7, 15, 17,  19 ;  State 
V.  SaunderSy  66  N.  H.  89,  72,  73*.    A  plain  provision  of  a  deed 
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or  will  should  not  be  expunged  or  altered  by  importing  a  method 
of  construction  or  a  rule  of  law  founded  on,  or  developed  by  the 
spirit  and  influence  of,  an  oppressive  policy  in  regard  to  the  ten- 
ure of  land,  from  which  our  ancestors  liberated  themselves  by 
migration.  K  such  methods  and  rules  were  properly  adopted  in 
England,  they  are  precedents  for  contrary  methods  and  rules  un- 
der opposite  conditions.  The  policy  of  servitude,  which  pro- 
duced the  feudal  rule  against  grants,  reservations,  and  devises  of 
estates  of  inheritance,  being  mapplicable  to  our  situation  and 
circumstances,  it  would  be  impossible  to  justify  a  judicial  intro- 
duction of  that  rule  (in  either  of  its  forrias),  or  a  survival  of 
feudal  prejudice  against  competent  evidence  of  contractual  or 
testamentary  intent. 

"  The  English  common  law  of  real  property  ...  is  founded 
upon  the  doctrines  of  the  feudal  system.  .  .  .  When  land  was 
conveyed  to  the  tenant  or  vassal,  it  was  called  a  feud,  fief,  or  fee. 
It  was  at  first  only  for  the  life  of  the  tenant.  Under  the  early 
feudal  system  an  estate  of  inheritance  was  unknown.  Afterwards 
it  became  customary  to  grant  a  fief  or  feud  to  a  tenant  and  hi& 
sons,  and  subsequently  to  him  and  his  heirs.  For  a  long  time 
after  the  conquest  a  vassal  could  not  alien  his  land  without  the 
consent  of  the  lord.  It  was  a  personal  confidence  reposed  in  him,, 
and  a  full  power  of  alienation  would  have  enabled  him  to  let  an 
enemy  of  the  lord  into  possession  of  his  lands.  ...  So  obsolete 
has  the  ancient  doctrine  of  tenures  become,  that  writers  of  em- 
inence unhesitatingly  pronounce  the  lands  in  this  country  to  be 
absolutely  allodial,  i.  e.,  free  from  the  burdens  of  tenure.'^  Tied. 
R.  P.,  88.  20,  21,  26.  The  rule  of  construction  against  an  estate 
of  inheritance,  applied  in  one  form  to  deeds  and  in  a  softened 
form  to  wills,  is  a  relic  of  the  svstem  in  the  early  ages  of  which 
an  estate  of  inheritance  was  unknown.  In  this  state,  where  that 
system  has  not  existed,  and  the  branch  of  the  rule  applied  to 
English  deeds  has  not  been  introduced,  a  described  tract  of  land 
conveved  or  reserved  by  deed,  and  reduced  to  a  life  estate  by  the 
branch  applied  to  English  wills,  would  be  an  anomalous  instance 
of  feudal  taint. 

The  remark  that  the  technical  description  of  a  fee  contained  in 
the  word  "  heirs "  "  could  not  now  be  safely  omitted  without 
usin^  some  other  form  of  expression  showing  with  legal  accuracy 
the  intention  and  contract  of  the  parties"  {CoU  v.  Lake  Co., 
54  N.  H.  242,  290),  is  to  be  read  with  the  accompanjdng  state- 
ment that  "  the  word  is  no  more  necessary  to  the  valid  convey- 
ance of  land  than  to  the  valid  conveyance  of  a  horse,"  and  with 
the  decisions  in  which  it  is  settled  that  the  actual  intent  of  the 
parties,  proved  by  competent  evidence,  is  the  legal  meaning  of 
a  deed,  and  that  the  question  of  intent  is  a  question  of  proba- 
bility, to  be  determined  by  the  ordinary  and  popular  sense  of 
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the  deed  when  its  language  does  not  appear  to  have  been  used 
in  a  technical  or  pecuhar  sense.  In  this  mode  of  construction, 
an  unqualified  grant  or  reservation  of  land  shows  with  legal 
accuracy  an  intent  to  convey  or  reserve  nothing  less  than  the 
grantor's  interest  in  the  described  land;  and  an  unqualified 
grant  or  reservation  of  the  right  to  flow  a  described  lot  is  a  grant 
or  reservation  of  an  interest  not  less  durable  than  the  grantor's 
right  of  flowing  that  lot.  A  common  form  of  quitclaim  grant 
describes  the  premises  as  "  all  my  right,  title,  and  interest  in  a 
certain  tract  of  land,''  or  "  all  my  right,  title,  and  interest  in  " 
a  certain  easement.  A  warranty  aeedof  the  land  or  easement 
is  not  less  effective  than  a  quitclaim  of  all  the  grantor's  right, 
title,  and  interest;  and  a  reservation  of  a  described  right  of 
flowage  is  as  strong  as  a  reservation  of  "  all  ray  title  and  inter- 
est in  "  such  a  right. 

The  authorities  show  how  ideas  and  principles  inherent  in  a 
community  of  lords  and  vassals  have  outlived  the  military  and 
social  system  to  which  they  belonged,  what  injustice  has  been 
done  by  the  original  form  of  the  feudal  rule  applied  to  deeds, 
and  by  a  modified  form  of  it  applied  to  wills,  and  what  conse- 

Suences  would  follow  the  enactment  of  either  form  in  this  juris- 
iction. 

"  The  rule  of  law  is  inflexible.  To  create  an  estate  of  inherit- 
ance by  deed,  except  by  a  deed  to  a  corporation,  and  one  or  two 
other  special  exceptions, .  .  .  the  land  must  be  conveyed  to  the 
grantee  and  his  heirs  ;  and  no  words  of  perpetuity  will  supply  the 
omission  of  these  necessary  words  of  limitation.  A  grant  to  a 
man  to  have  and  to  hold  to  him  forever,  or  to  have  and  to  hold 
to  him  and  to  his  assigns  forever,  will  convey  only  an  estate  for 
life.  And  the  same  rule  applies  to  words  of  reservation."  Cur- 
tis V.  GrardneTy  13  Met  457,  461 ;  Buffum  v.  Hutchinson,  1  Allen 
58,  60 ;  Sedgwick;  v.  Laflin,  10  Allen  480.  "  The  operation  of  an 
exception  in  a  deed  is  to  retain  in  the  grantor  some  portion  of 
his  former  estate,  which  by  the  exception  is  taken  out  of  or 
excluded  from  the  grant;  and  whatever  is  thus  excluded  re- 
mains in  him  as  of  his  former  right  or  title,  because  it  is  not 
granted.  A  reservation  or  implied  grant  vests  in  the  grantor  in 
the  deed  some  new  right  or  interest  not  before  existing  in  him. 
.  .  .  The  same  rules  of  construction  apply  to  a  reservation  or 
implied  grant  as  to  an  express  grant.  In  this  case,  the  words 
used  were  '  reserving  to  myself  the  right  of  passing  and  repass- 
ing, and  repairing  my  aqueduct  logs  rorever  through  a  culvert.' 
This  gave  onlv  an  estate  jbr  life.  .  .  .  To  create  an  estate  of  in- 
heritance by  deed  to  an  individual,  the  land  must  be  conveyed  to 
the  grantee  and  his  heirs,  and  these  necessary  words  of  limita- 
tion cannot  be  supplied  by  other  words  of  perpetuity."  Ashcroft 
V.  Railroad,  126  Mass.  196,  198, 199. 
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A  deed  from  Merrifield  to  Cobleigh  contained  the  following 
clause  :  "  Reserving,  however,  to  myself  the  privilege  of  a  bridle- 
road  in  front  of  the  house."  "In  a  deed  to  an  individual,"  say 
the  court,  "  the  word  *  heir  '  is  necessary  to  create  an  estate  of 
inheritance  in  the  grantee.  .  .  .  The  same  rule  applies  to  a  res- 
ervation which  operates  by  way  of  an  implied  grant.  When  a 
clause  in  a  deed  is  strictly  an  exception,  taking  out  of  the  grant 
some  portion  of  the  grantor's  former  estate,  as  if  one  should  con- 
vey his  farm  excepting  the  wood  lot,  the  part  excepted  would 
remain  in  the  grantor  as  of  his  former  title,  because  not  granted. 
But  when  the  effect  of  the  clause  is  to  create  some  right  or  ease- 
ment not  before  existing,  it  is,  properly  speaking,  a  reservation, 
and  is  generally  considered  as  operating  by  way  of  an  implied 
grant.  .  .  .  Merrifield,  while  he  was  the  owner  of  the  lots  now 
held  by  the  plaintiff  and  the  defendant,  had  the  right  to  pass  and 
repass  over  any  part  of  his  estate,  but  no  right  of  way,  properly 
speaking,  existed  over  the  plaintiff's  lot.  This  easement  or  ser- 
vitude m  favor  of  the  lot  retained  by  Merrifield  was  a  new 
interest  in  real  estate,  created  by  the  reservation  and  its  accept- 
ance by  the  ffrantee  in  the  deed.  As  the  reservation  contains 
no  words  of  inheritance,  it  follows  .  .  .  that  Merrifield  had 
only  a  life  estate  in  the  easement."  Bean  v.  French^  140  Mass. 
229,  231. 

"  An  exception  may  be  created  by  words  of  reservation.  .  .  • 
Whether,  in  a  given  case,  the  language  shall  be  construed  to  cre- 
ate an  exception  or  a  reservation,  will  depend  upon  the  situation 
of  the  property  and  the  surrounding  circumstances."  WhUe  v. 
Railroad^  156  Mass.  181,  185.  ''According  to  the  English  law,  a 
right  of  way  cannot  strictly  be  made  the  subject  of  an  exception 
or  a  reservation,  because,  as  stated  by  Chief  Justice  Tindal^  in 
Durham,  etc,  Railway  v.  Walker,  2  A.  &  E.  K  S.  940,  967,  '  It  is 
neither  parcel  of  the  thing  granted,  nor  is  it  issuing  out  of  the 
thing  granted,  the  former  beinff  essential  to  an  exception,  and 
the  latter  to  a  reservation.'  If,  therefore,  an  easement  is  excepted 
or  reserved  in  a  deed,  it  operates  by  way  of  ff rant  from  the  gran- 
tee to  the  grantor.  ...  In  such  a  state  oi  the  law,  the  word 
*  heirs '  must  be  used  to  create  an  easement  in  fee.  In  this  com- 
monwealth, however,  an  easement  may  be  created  by  way  of 
exception  or  reservation.  ...  If  created  by  way  of  reservation, 
the  word  '  heirs '  is  necessary  to  create  an  easement  in  fee.  Ash- 
croft  V.  Railroad,  126  Mass.  196 ;  Bean  v.  French,  140  Mass.  229. 
But  if  created  by  way  of  exception,  the  word  '  heirs'  is  not  nec- 
essary to  create  an  easement  in  fee.  .  .  .  Wood  v,  Boyd,  145 
Mass.  176 ;  White  v.  Railroad,  156  Mass.  181.  As  an  exception 
may  be  created  by  words  of  reservation  (  Wood  v.  Boyd,  supra), 
little  reliance  can  be  placed  upon  the  language  used  in  deter- 
mining whether  the  right  is  by  way  of  exception  or  by  way  of 
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reservation.  ...  In  White  v.  Railroad,  supra,  where  the  ease- 
ment was  held  to  be  perpetual,  the  language  was,  'reserving 
the  passageway  at  grade  over  said  railroad  where  now  made/ 
and  the  oeed  purported  to  release  the  railroad  from  all  damages 
from  maintaininff  the  railroad.  The  defendant  had  also  previ- 
ously taken  the  land  by  its  location.  In  deciding  that  the  right 
of  way  was  by  way  of  exception  and  not  by  way  of  reservation, 
reliance  is  placed  on  all  these  facts,  including  the  fact  that  the 

fassageway  was  already  existing  when  the  deed  was  executed, 
n  the  case  at  bar  the  defendant  had  not  already  taken  the  land 
by  its  location,  .  .  .  and  there  was  no  evidence  of  an  existing 
way  across  the  land.  The  construction  of  the  deed,  therefore, 
is  determined  by  Bean  v.  Frencky  supra,  and  the  right  of  way 
must  be  taken  to  have  been  acquired  by  way  of  reservation,  and 
not  by  way  of  exception.''  Claflin  v.  Baitroad,  157  Mass.  489, 
492,  494. 

If  the  softened  form  of  the  feudal  rule  against  inheritable  es- 
tates had  been  substituted  for  the  other  form  in  the  construction 
of  deeds,  less  injustice  would  have  been  done  than  has  been  done. 
In  some  cases,  in  which  a  fee,  intended  by  the  parties,  has  been 
changed  into  a  life  estate  by  the  form  that  requires  the  word 
"  heirs,"  the  softened  form  (which  has  been  applied  to  wills) 
would  not  have  done  the  same  wrong.  In  some  cases,  perhaps 
in  many,  it  would  not  have  been  strong  enough  to  nullify  the 
competent  evidence  of  intent  But  its  existence  is  not  justified 
by  its  being  less  capable  of  mischief  than  another  form  of  the 
same  rule.  Its  only  effect  in  the  construction  of  wills  has  been 
to  change  an  intended  fee  into  a  life  estate ;  and  it  could  have 
no  other  effect  in  the  construction  of  deeds. 

"It  is  .  .  .  the  constant  confession  of  the  English  judges, 
that"  rules  of  construction,  **  when  arbitrarily  and  unflinchingly 
followed,  often  lead  one  side  of  the  most  obvious  intent  of  the 
testator.  ...  In  the  great  majority  of  cases,  where  the  devise 
has  been  cut  down  or  restricted  to  a  life  estate,  upon  the  mere 
ground  that  there  were  no  words  importing  clearly  that  any 
larger  estate  was  intended  to  pass,  it  has  resulted  in  defeating 
the  intention  of  the  testator.''     Red.  Wills,  420,  421. 

A  man  having  personal  estate  and  a  fee  in  land,  devised  his 
land,  adequately  described,  to  his  nephews,  M.,  G.,  and  T.,  gave 
10  s,  to  J.,  his  heir  at  law,  and  several  small  legacies  to  other 
relations,  and  made  M.,  G.,  and  T.  residuary  legatees,  evidently 
supposing  that  the  bequest  of  10  s.  to  his  heir,  other  legacies  to 
other  relations,  and  the  residue  of  his  personalty  to  his  nephews, 
would  vest  in  the  legatees  all  the  title  he  had  to  that  kind  of 
property,  and  that  the  devise  of  his  land  to  his  nephews  (empha- 
sized by  the  legacy  of  10  5.  to  his  heir)  would  vest  in  the  devisees 
all  the  title  he  tad  to  the  land.     He  was  not  aware  that  while  a 
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gift  of  personalty  made  the  donee  the  owner,  an  ancient  rule  had 
80  far  survived  the  reason  of  its  existence  that  giving  him  land 
made  him  a  tenant  for  life.  The  feudal  distinction  was  main- 
tained by  the  king's  bench  in  violation  of  the  elementary  rule 
that  a  writing  is  to  be  understood  in  the  ordinary,  natural,  and 
popular  sense  of  its  terms  when  they  do  not  appear  to  have  been 
written  in  a  peculiar  sense.  It  was  held  that  the  devisees  took 
only  a  life  estate  in  the  land,  and  that  the  heir  took  the  remain- 
der notwithstanding  the  plainly  expressed  intent  that  the  nephews 
should  have  the  land,  and  the  testator*s  manifest  understanding 
that  the  land  he  devised  to  them  was  the  whole  land  title.  "  The 
law,"  says  Lord  Mansfield^  "  implies  a  life  estate  only,  where 
there  are  no  words  of  limitation.  .  .  .  There  must  be  words 
in  the  will  to  control  the  rule  of  law,  which  I  believe  in  a  variety 
of  cases  thwarts  the  intention  of  the  testator.  I  suspect  ex- 
tremely that  in  this  very  case  the  testator  meant  to  give  his 
nephews  a  fee."  "I  really  think,"  says  Aston^  J.,  "from  the 
circumstances  of  the  testator  giving  10  s,  to  his  heir  at  law,  he 
meant  to  disinherit  him."    Dennv.  Gaskin,  Cowp.  657,  659,  660. 

"  I  verily  believe  that  in  almost  every  case  where  by  law  a  gen- 
eral devise  of  lands  is  reduced  to  an  estate  for  life,  the  intent  of 
the  testator  is  thwarted ;  for  ordinary  people  do  not  distinguish 
between  real  and  personal  property."  Lord  Mansfield  in  Jfligkt 
V.  Sidebotham,  2  Doug.  759,  763.  "  In  many  of  the  cases  ...  in 
which  it  has  been  decided  that  the  first  devisee  was  only  entitled 
to  a  life  estate,  one  cannot  but  suspect,  privately  speaking,  that 
it  was  the  intention  of  the  devisor  to  give  the  absolute  property 
to  the  first  taker ;  and  Lord  Mansjkld  used  to  observe  that  the 
common  class  of  men  imagined  that  they  could  devise  a  fee-sim- 
ple by  the  same  words  that  are  sufficient  to  give  a  piece  of  plate. 
.  .  .  Whatever  our  conjectures  may  be  (and,  privately  speak- 
ing, I  think  the  devisor  meant  to  give  an  estate  in  fee  to  his 
wife),  we  are  not  at  liberty  to  follow  those  conjectures,  but  are 
compelled  by  the  authorities  to  say  that  she  only  took  an  estate 
for  life."  Lord  Kenyon^  in  Denn  v.  Mellor,  5  D.  &  E.  558,  662, 
568.  "  Though  it  may  be  assumed,  as  Lord  Mansjkld  once  said, 
that  in  almost  every  case  where  property  is  devised  to  one  gen- 
erally, the  testator  means  to  give  a  fee ;  yet  we  are  tied  down 
by  a  positive  rule  of  law."  Lord  JEllenborongh^  in  Goodright  v. 
Barron,  11  East  220,  222.  "  We  are  bound,"  says  LeBlanc,  J. 
(in  the  same  case,  p.  223),  "  by  a  rule  of  law  contrary  to  what  I 
think  was  the  probable  intention  of  the  testator  in  tnis  case,  to 
say  that  the  widow  only  took  a  life  estate." 

"  If  a  man  by  deed  of  conveyance  at  common  law  gives  land 
to  another  generally,  vnthout  words  of  limitation,  the  donee  has 
only  an  estate  for  life.  But  I  really  believe  that  almost  every 
case  determined  by  this  rule,  as  applied  to  a  devise  of  lands  in  a 
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will,  has  defeated  the  real  intention  of  the  testator.  For  com- 
mon people,  and  even  others  who  have  some  knowledge  of  the 
law,  do  not  distinguish  between  a  bequest  of  personaltv,  and  a 
devise  of  land  or  real  estate.  But  as  they  know  when  they  give 
a  man  a  horse  they  give  it  him  forever,  so  they  think  if  tney 
give  a  house  or  land  it  will  continue  to  be  the  sole  property  of  the 
person  to  whom  they  have  left  it.  Notwithstanding  this,  where 
there  are  no  words  of  limitation,  the  court  must  determine,  in 
the  case  of  a  devise  affecting  real  estate,  that  the  devisee  has 
only  an  estate  for  life;  because  the  principle  is  fully  settled  and 
established,  and  no  conjecture  of  a  private  imagination  can  shake 
a  rule  of  law.  But  as  this  rule  of  law  has  the  effect  I  have  just 
mentioned,  of  defeating  the  intention  of  the  testator  in  almost 
every  case  that  occurs,  the  court  has  laid  hold  of  the  generality 
of  other  expressions  in  a  will,  where  any  such  can  be  found,  to 
take  the  devise  out  of  this  rule.  ...  In  general,  wherever  there 
are  words  and  expressions,  either  general  or  particular,  or 
clauses  in  a  will  which  the  court  can  lay  hold  of  to  enlarge  the 
estate  of  a  devisee,  thev  will  do  so  to  effectuate  the  intention. 
But  if  the  intention  of  the  testator  is  doubtful,  the  rule  of  law 
must  take  place.  So  if  the  court  cannot  find  words  in  the  will 
sufficient  to  carry  a  fee,  though  thev  should  themselves  be  satis- 
fied beyond  the  possibility  of  a  doubt  as  to  what  the  intention  of 
the  party  was,  they  must  adhere  to  the  rule  of  law."  Loveacres 
V.  Blight,  Cowp.  352,  855. 

"  I  am  satisfied  that  the  idea  expressed  by  Lord  Mansfield^  in 
Loveacres  v.  Blighty  is  correct.  .  .  .  '  Almost  every  case  deter- 
mined by  this  rule  .  .  .  has  'defeated  the  real  intention  of  the 
testator.  For  common  people  ...  do  not  distinguish  between 
a  bequest  of  personalty  and  a  devise  of  land.' "  Sedawick,^  J.,  in 
Bichardson  v.  NoyeSj  2  Mass.  56,  69.  Lord  Mansfield  "  did  not 
explain  by  what  authority  the  court  has  laid  hold  of  the  gener- 
ality of  other  expressions  in  a  will  to  take  the  devise  out  of  this 
rule,  .  .  .  provided  it  is  a  rule  of  law  that  the  word  'heirs '  is 
indispensable  to  the  passing  of  a  fee.  ...  By  what  right  can 
the  courts  say  that  the  intention  of  a  testator  plainly  written  in 
his  will  shall  govern,  but  the  intention  of  a  grantor  as  plainly 
written  in  a  deed  of  bargain  and  sale  shall  be  set  at  naught,  the 
consideration  of  the  sale  be  disregarded,  and  the  property  be 
thrust  back  upon  the  grantor  or  his  heirs,  on  the  death  of  the 
grantee,  for  the  want  of  this  feudal  word  of  inheritance  ?  In  the 
nature  of  things  the  word  is  no  more  necessary  to  the  valid  con- 
veyance of  land  than  to  the  valid  conveyance  of  a  horse."  Cole 
V.  Lake  Co.,  54  K  H.  242,  289. 

In  Wrwht  v.  Denn,  10  Wheat.  204,  the  testator  died  without 
issue,  andf  a  clause  of  his  will  showed  that  he  was  childless  at  the 
date  of  his  will,  eight  months  before,  his  death.     In  the  will, 
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using  the  words  "give  and  bequeath,"  he  made  general  gifts  of 
money  to  three  sisters,  and  by  the  same  words  he  made  a  general 
gift  to  his  wife  of  all  his  realty,  describing  it,  as  "  all  and  singular 
my  lands,  messuages,  and  tenements,"  intending  and  clearly  ex- 
pressing his  intention  to  dispose  of  his  whole  title.  He  evidently 
understood  that  all  his  lands  included  not  only  all  his  soil,  but 
also  all  his  interest  in  it,  and  that  the  whole  title  of  the  land  he 

fave  to  his  wife  did  not  need  a  more  extensive  or  more  specific 
escription  than  the  whole  title  of  the  money  he  gave  to  his  sis- 
ters. He  was  not  "aware  that,  in  the  peculiar  language  of  the 
officials  by  whom  his  will  would  be  construed,  all  his  land  was 
not  all  his  interest  in  land,  but  a  difierent  interest  that  might  not 
last  an  hour.  In  disregard  of  the  ordinary,  natural,  and  popular 
meaning  of  the  will,  and  of  the  natural  presumption  that  he 
intended  to  dispose  of  his  whole  title  {Kennard  v.  Kennard,  63 
N.  H.  303,  311),  it  was  held  that  his  wife  took  a  life  estate  only, 
and  that  as  to  the  remainder  he  died  intestate.  "  It  is  not  suffi- 
cient," says  Story^  J.,  delivering  the  opinion,  "that  the  court 
may  entertain  a  private  belief  that  the  testator  intended  a  fee ; 
it  must  see  that  he  has  expressed  that  intention  with  reasonable 
certainty  on  the  face  of  his  will.  For  the  law  will  not  suffer  the 
heir  to  be  disinherited  upon  conjecture.  He  is  favored  by  its 
policy.  .  .  .  We  cannot  find  a  sufficient  warrant  in  the  words  of 
this  will  to  pass  a  fee  to  his  wife.  The  testator  may  have  in- 
tended it,  and  probably  did,  but  the  intention  cannot  be  extracted 
from  his  words  with  reasonable  certainty,  and  we  have  no  right 
to  indulge  ourselves  in  mere  private  conjectures." 

The  legislature  have  empowered  an  owner  of  property  to  dis- 
pose of  it  by  will,  and  have  determined  who  shall  inherit  it  if  his 
testamentary  power  is  not  exercised.  A  partiality  that  fiivors 
heirs  at  the  expense  of  devisees,  or  prefers  devisees  to  heirs,  is 
not  a  policy  of  New  Hampshire  common  law,  but  a  violation  of 
it.  The  question  whether  a  general  devise  of  a  described  tract 
of  land,  or  of  "all  and  singular  my  lands,  messuages,  and  tene- 
ments," was  intended  to  give  all  the  testator's  title,  or  to  dispose 
of  only  a  life  estate,  and  leave  him  intestate  as  to  the  remainder, 
is  determined  as  a  question  of  fact,  upon  an  impartial  considera- 
tion of  all  competent  evidence,  by  balancing  probabilities,  and 
not  by  technical  rules.  Bice  v.  Society,  56  N.  ■  H.  191,  197,  198, 
203 ;  Brown  v.  Bartlett,  58  N.  H.  511 ;  Kimball  v.  Lancaster,  60 
K  H.  264;  Goodale  v.  Mooney,  60  K  H.  528,  534,  535;  Sanborn 
V.  Sanborn,  62  N.  H.  631,  643;  Kennard  v.  Kennard,  63  N.  H. 
303,  310;  Bodwell  v.  Nutter,  63  N.  H.  446 ;  Kimball  v.  Bible  So- 
ciety, 65  K  H.  139,  150.  His  probable  knowledge  or  want  of 
knowledge  may  be  evidence  of  his  probable  intent.  "  It  is  a 
thousand  to  one  that  the  testator  .  .  .  knew  nothing  of  that  arti- 
ficial reasoning  which  gave  rise  to  the  expression  imefinite  failure 
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of  issue,  and  probably  had  never  heard  it."  Sedgwicky  J.,  in  Rich- 
ardson  v.  Ncyes,  2  Mass.  56,  66.  "  It  is  a  far-fetched  and  some- 
what startling  supposition,  that  the  testator  must  have  been 
conversant  with  Coke  upon  Littleton,  and  the  profound  maxim, 
nemo  est  hceres  viventisJ^  Williams,  J.,  in  Winter  v.  Perratt,  6  M. 
4G.  314,  334.  '*  The  testator  .  .  .  was  not  aware  of  the  distinc- 
tion between  real  and  personal  estate."  Thellusson  v.  Woodford, 
13  Ves.  209,  222.  It  is  as  true  in  this  country  as  in  England, 
that  "  common  people,  and  even  others  who  have  some  knowl- 
edge of  the  law,"  are  not  familiar  with  the  relaxed  feudal  rule 
concerning  a  devise  of  an  estate  of  inheritance.  To  apply  that 
rule  to  their  wills  or  deeds  is  to  disregard  the  evidence  of  intent 
furnished  by  the  probable  extent  of  their  information. 

In  Wright  v.  Derm,  above  cited,  an  intent  to  devise  all  the  land 
title  the  testator  had  was  proved  beyond  reasonable  doubt  by 
competent  evidence.  In  this  state,  the  intent  duly  proved  and 
the  statutory  rights  of  testator  and  devisee  are  not  defeated  by  a 
spirit  of  favoritism  that  sets  aside  the  conclusion  reached  by  a 

Eerformance  of  the  judicial  duty  of  w^eighing  legal  proofs  and 
alancing  probabilities.  The  rejection  of  such  a  conclusion  as  a 
private  and  unauthorized  conjecture  exhibits  in  a  clear  light  the 
mode  of  construction  in  v/hich  the  acknowledged  meaning  of 
written  instruments  is  overridden  by  arbitrary  rules.  Among 
the  most  instructive  decisions  are  those  in  which  the  employ- 
ment of  this  method  in  the  accomplishment  of  this  result  is 
accompanied  by  a  confession  of  the  wrong.  Authorities  of  this 
class  (some  of  which  have  been  cited),  and  others  based  on  the 
same  theory  —  that  testamentary  or  contractual  intent,  found  by 
weighing  competent  evidence  in  the  balance  of  probability,  is 
legally  overthrown  by  unwritten  rules  of  construction, —  affirm 
the  soundness  of  opposite  results  in  a  jurisdiction  where  the 
intent,  so  found,  prevails  over  those  rules. 

The  conclusive  argument  on  the  duration  of  Cross's  reserved 
easement  is, —  it  does  not  appear  more  probable  than  otherwise 
that  the  reservation  was  understood  by  the  grantor  and  grantee 
in  a  peculiar  sense ;  and  the  common  and  substantially  universal 
understanding  is,  that  a  conveyance  or  reservation  of  any  piece 
of  property,  real  or  personal,  is  a  conveyance  or  reservation  of 
the  grantor's  interest  in  it.  Richardson  v.  Noyes,  2  Mass.  66,  61. 
People  in  general  do  not  regard  the  feudal  word  of  inheritance, 
or  other  specific  reference  to  the  perpetuity  of  the  estate,  as  more 
needed  in  a  conveyance  of  described  realty  than  in  a  conveyance 
of  shares  of  an  incorporated  land  company.  Reading  this  reser- 
vation, as  our  law  requires  it  to  be  read,  for  the  purpose  of  giving 
effect  to  the  actual  intent  of  the  parties,  "a  piece  of  land"  is  the 
fee;  '*the  right  of  flowage"  is  a  perpetual  estate;  a  life  estate 
that  is  not  mentioned  is  not  created.     "  Reserving  to  myself"  a 
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right  of  flowage,  as  a  part  of  a  reserved  mill  privilege,  does  not 
express  the  grantor's  purpose  to  cat  off  his  heirs  by  severing  the 
appurtenance  from  the  rest  of  the  privilege  at  his  death.  The 
feudal  rule,  in  the  modified  form  in  which  it  has  been  applied  to 
wills,  as  well  as  in  the  original  form  in  which  it  has  been  applied 
to  deeds,  is  one  of  the  formulas  that  our  common  law  does  not 
use  to  thwart  the  purpose  of  testators  or  contracting  parties. 

The  mere  acceptance  of  correct  views  of  the  law  does  not 
remove  all  danger  of  erroneous  construction.  In  this  case,  it  is 
not  enough  to  admit  that  the  feudal  rule,  in  its  original  form, 
requiring  the  word  "  heirs  "  as  evidence  of  intent  to  convey  the 
whole  title,  is  no  part  of  our  law,  and  that  the  court  have  no 
power  to  enact  it  in  the  modified  form  that  requires  more  evi- 
dence of  such  intent  in  a  written  sale  or  devise  of  a  farm  than  in 
a  written  sale  or  bequest  of  a  chattel  or  chose  in  action.  The 
right  of  grantors  and  devisors  to  use  language  in  its  popular 
sense  may  be  infringed  when  that  sense  is  not  understood  by 
judges  who  labor  under  an  educational  bias,  and  are  unduly  im- 
pressed by  the  feudal  idiom  of  the  printed  forms  habitually  used 
by  the  profession.  Interpreters  of  deeds  and  wills  may  err  be- 
cause they  are  more  familiar  with  legal  phraseology  than  with 
the  terms  in  which  the  mass  of  their  neighbors  express  them- 
selves on  legal  subjects.  A  full  and  exact  knowledge  of  both 
languages  is  often  needed  in  determining  in  what  sense  a  word 
or  phrase  was  used  by  a  grantor  or  devisor.  The  statutory  pro- 
vision that  "  Every  devise  of  real  estate  shall  be  holden  to  pass 
all  the  estate  of  the  devisor  therein,  unless  it  shall  appear  that  it 
was  his  intention  to  pass  a  less  estate  "  (P.  S.,  c.  186,  s.  6),  is  a 
partial  enactment  of  New  Hampshire  common  law,  which  main- 
tains a  grantor's  as  well  as  a  devisor's  right  to  use  the  language 
of  the  people  in  the  sense  in  which  they  understand  it.  The 
statute  is  a  recognition  of  the  fact  that  a  devise  of  land  is  com- 
monly understood  to  pass  all  the  devisor's  interest  in  it,  unless  it 
appears  that  it  was  his  intention  to  pass  a  less  estate.  And  in 
this  respect  a  devise  and  a  grant  are  commonly  understood  in 
the  same  sense. 

VI.  Cross  conveyed  to  **  Wilson  and  his  heirs  and  assigns  for- 
ever a  certain  piece  of  land,  .  .  .  reserving  to  myself  .  .  .  also 
reserving  ...  to  have  and  to  hold  the  said  premises  ...  to 
him  the  said  Wilson  his  heirs  and  assigns  forever."  The  printed 
form  of  conveyance  generally  used  in  this  state  runs  "  unto  the 

said his  heirs  and  assigns  forever."     If  a  reservation ' had 

been  printed  in  the  same  form,  its  verbal  structure  would  proba- 
bly have  harmonized  with  the  context.  "Reserving  to  the  said 
grantor,  his  heirs  and  assigns  forever,"  would  preserve  a  uni- 
lormity  of  style.  There  being  no  such  clause  in  the  blank  deed, 
a  trap  would  be  set  for  grantors  if  "  heirs  "  were  held  to  be  a 
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material  word  in  Wilson's  contract.  The  number  of  persons 
who  use  the  printed  form  of  the  grant  as  a  model  in  drafting  a 
reservation  is  small,  and  the  number  of  those  who  make  constant 
use  of  feudal  phraseology  in  their  original  compositions  is  smaller 
still.  The  consequence  is,  that  a  deed  containing  a  reservation 
of  an  easement  generally  furnishes  ground  for  arguing  that  the 
grantor  intended  to  convey  a  fee  and  reserve  a  life  estate.  If 
this  was  not  his  purpose,  why  did  he  mention  the  grantee's  heirs 
in  the  premises  and  habendum,  and  omit  his  own  in  the  reserva- 
tion? 

The  premises  and  habendum  of  the  common  form  are  extracts 
from  ancient  English  precedents,  drawn  with  a  degree  of  redun- 
dancy, technicality,  and  cumbersome  formality  that  is  foreign  to 
the  purpose  of  a  iSew  Hampshire  deed.     In  procedure  we  nave 
"happily  lost  a  great  mass  of  antiquated  and  useless  rubbish.*' 
B.  6.  d'  M.  BaUroad  v.  State,  32  N.  H.  215,  231.     In  conveyan- 
cing there  has  been  a  similar  loss.     2  Bl.  Com.,  App.;  Wood 
Conv.,  passim  ;    Bell's  Justice  and  Sheriff  (ed.  1856)  452.     And 
a  large  part  of  what  remains  is  unserviceable  and  sometimes  mis- 
leading.    It  muddles  a  simple  business  transaction  with  irrele- 
vant learning  that  seems  to  suggest  something  recondite,  and 
ffoes  to  support  unsound  views  of  American  law.     The  haben- 
dum '*  has  degenerated  into  a  mere  useless  form."    4  Kent  468. 
When  A  sells  his  farm  to  B,  and  exercises  what  power  he  has  to 
transfer  his  title  and  make  B  the  owner  by  saying,  in  a  paper 
duly  signed,  sealed,  witnessed,  acknowleged,  and  delivered,  "  I 
convey  my  [described]  farm  to  B  "  (4  Kent  461),  an  iteration  of 
the  perpetual  character  of  the  estate  has  no  more  effect  than  the 
mere  duplication  often  found  in  the  description  of  its  territorial 
extent.     While  the  most  reasonable  meaning  of  every  word  of  a 
deed  is  to  have  due  weight  as  evidence  of  actual  intention,  the 
words  *'  give,  grant,  bargain,  sell,  alien,  enfeoff',  convey,  and  con- 
firm "  are  unnecessary  {Brown  v.  Manter,  21  K  H.  528 ;   Currier 
V.  Janvrin,  58  K  H.  374;  Fletcher  v.  Chamberlin,  61  K  H.  438, 
474,475;  Branson  v.  Coffin,  108  Mass.  175,  180),  and  so  far  ae 
they  have  any  probative  force  they  are  synonymous.     Giving 
them  eight  nieanings  instead  of  one  would  be  a  distortion  of  the 
evidence.    Customary  words  and  phrases  of  perpetuity  that  have 
been  transmitted  from  former  times  are  to  be  read  in  the  light 
of  their  history.     A  false  gloss  is  not  to  be  put  upon  repetitions 
evidently  due  to  abundant  caution,  or  to  the  use  of  forms  that 
originally  had  a  significance  they  cannot  have  here  in  the  ab- 
sence of  the  institutions   and   conditions  to  which  they  were 
adapted,  and  of  which  they  were  products  and  incidents. 

When  a  blank  deed  comes  from  the  printer's  hands,  "  his  heirs 
and  assigns  forever,"  like  "  give,  grant,  bargain,  alien,  enfeoff, 
and  confirm,"  is  surplusage.     Whether  it  is  erased  or  not,  does 
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not  matter.  It  is  a  needless  repetition  of  the  idea  of  perpetuity 
fully  expressed  in  the  preceding  word  "  sell,"  and  repeated  again 
and  again  in  the  words  of  grant  Upon  a  consideration  of  what 
is  probable,  it  cannot  be  found  that,  in  a  written  reservation,  the 
parties  abstain  from  the  barren  verbiage  of  the  printed  form  for 
the  purpose  of  giving  the  printed  word  "heirs"  an  evidential 
force  which  it  did  not  have  before  the  reservation  was  inserted. 
They  may  hold  the  correct  legal  \de  w  of  the  printer's  work.  They 
may  rely  upon  their  scrivener's  supposed  knowledge  of  his  busi- 
ness, having  themselves  no  sufficient  motive  for  seeking  instruc- 
tion on  so  technical  a  subject.  Their  reliance  upon  an  incorrect 
view  of  the  printed  word  "  heirs  "  to  affect  the  meaning  of  the 
written  reservation  is  a  conjecture  that  passes  the  bounds  of 
probability.  Their  good  faith  and  contracting  capacity  being 
presumed,  it  is  incredible  that  a  purpose  to  reserve  a  life  estate 
is  intentionally  left  to  be  inferred  from  the  non-erasure  of  the 
superfluous  word  "  heirs  "  in  the  print,  and  their  non-use  of  it 
in  the  writing.  If  the  whole  deed  is  written,  and  the  grant  is 
an  ancient  form,  the  contrast  of  the  reservation,  composed  in 
this  country,  and  the  form  dictated  to  foreign  draftsmen  by  for- 
eign law,  may  not  prove  a  reservation  of  a  life  estate.  The 
mixed  authorship  may  be  as  apparent  as  if  the  reservation  were 
written  in  a  printed  frame.  Sanborn  v.  Sanborn^  62  N.  H.  631, 
647. 

In  the  minds  of  Cross  and  Wilson,  "  reserving  to  myself  .  .  . 
the  right  of  flowage,  .  .  .  also  reserving  a  piece  of  land  .  .  . 
one  acre,"  might  be  a  reservation  of  the  flowage,  and  an  excep- 
tion of  the  acre.  They  might  hold  the  erroneous  opinion  that 
Cross's  interest  in  the  right  of  flowage,  reserved  as  an  appurte- 
nance of  his  land,  would  be  a  life  estate.  They  might  suppose 
that  some  form  of  a  feudal  rule  would  be  applied  to  a  reserva- 
tion, and  that  no  form  of  it  would  be  applied  to  an  exception. 
With  this  mode  of  construction  in  view,  instead  of  saying  "  re- 
serving "  the  flowage,  and  "  excepting "  the  acre,  they  might 
say  "reserving"  the  flowage,  "also  reserving"  th«  acre.  Stu- 
diously avoiding  plain  and  express  terms  (such  as  "  reserving 
the  right  of  flowage  for  and  during  the  term  of  my  life")  that 
would  be  intelligible  to  all,  and  would  naturally  be  used  by  every 
scribe,  expert  or  inexpert,  they  might  prefer  the  useless  and 
aimless  risk  of  an  attempt  to  exclude  an  estate  of  inheritance  by 
a  reflnement  in  the  use  and  non-use  of  surplusage,  which  not 
one  person  in  a  thousand  would  understand.  But  such  possibil- 
ities have  no  bearing  on  the  question  of  probability. 

VII.  "  When  noSiing  passeth  to  the  feoffee  or  grantee  before 
election  to  have  the  one  thing  or  the  other,  there  the  election 
ought  to  be  made  in  the  life  of  the  parties,  and  the  heir  or  ex- 
ecutor cannot  make  election.     But  when  an  estate  or  interest 


Digitized  by  VjOOQIC 


N.  H.]  SMITH  V.  FURBISH.  161 

passes  immediately  to  the  feoffee,  donee,  or  grantee,  there  elec- 
tion may  be  made  by  them,  or  by  their  heirs  or  executors/'    Co. 
Lit.  145  a.     The  intent,  proved  by  competent  evidence,  is  the 
contract  that  determines  whether  the  title  passes  before  election 
or  afterwards.     Under  the  feudal  rule  against  inheritable  inter- 
ests in  realty,  it  is  not  strange  that  a  grantee's  right  of  selecting 
his  land,  like  the  land  itself,  would  not  go  to  his  heirs  without 
such  an  expression  of  the  grantor's  intent  that  it  should  go  to 
them  as  would  be  superfluous  in  this  state.     When  the  sway 
of  ideas  generated  in  feudal  ages  was  absolute,  and  contractual 
rights  were  largely  determined  by  arbitrary  rules,  with  much 
less  search  for  the  intent  of  the  parties  than  is  now  made,  it  is 
not  strange  that  a  sale  of  one  of  three  horses  should  be  held  to 
require  the  election  "to  be  made  in  the  life  of  the  parties." 
Eeyward^s  Case,  2  Co.  35,  36.     In  such  a  case  the  purchaser  has 
an  election  if  the  parties  understand  he  is  to  have  it ;  and  it  may 
be  inferred  that,  for  the  agreed  price,  the  vendor  gives  the  ven- 
dee his  choice.     If  the  vendee  pays  the  price  when  the  bargain 
is  made,  and  instantly  dies,  it  is  not  a  matter  of  law  that  the  par- 
ties were  so  actuated  by  feudal  hostility  to  inheritable  rights  as 
to  intend  that  the  right  of  election,  sold  by  one  and  paid  for  by 
the  other,  should  be  a  life  estate.    When  the  location  of  granted 
premises  is  to  be  made  certain  by  election,  the  title  passes  to  the 
grantee  when  the  deed  is  delivered,  and  if  the  right  of  election, 
passing  to  him  as  an  incident  of  the  title,  is  not  exercised  by 
him,  it  passes  by  his  conveyance  of  the  land.    Armstrong  v.  Muddy 
10  B.  Mon.  144. 

The  proposition  that  Cross  conveyed  the  acre  to  Wilson  with 
an  implied  stipulation  that  it  should  revert  to  the  grantor  if  he 
located  it,  or  that  any  right  was  conveyed  with  such  a  defeas- 
ance, or  that,  on  any  theory,  the  grantor  lost  or  failed  to  regain 
any  property  by  not  locating  it,  would  be  in  conflict  with  general 
prmciples  of  property,  conveyancing,  construction,  and  remedial 
law  that  have  been  already  considered.     If,  by  an  ancient  rule, 
the  title  of  any  of  the  reserved  property  would  pass  to  Wilson, 
and  could  only  be  revested  in  Cross  by  his  exercising  a  right  of 
election,  this  rule,  like  the  different  forms  of  the  feudal  rule  gov- 
erning grants,  reservations,  and  devises  of  perpetual  interests,  is 
irrelevant  where  the  law  finds  the  contractual  intent  in  the  writ- 
ten instrument,  understood  in  its  ordinary  and  popular  sense. 
When  that  sense  is  evidently  what  the  parties  meant,  it  is  not 
suppressed  in  this  state  by  a  rule  which  the  legislature  have  not 
seen  fit  to  adopt.     In  Cross's  grant  and  reservation  there  is  no 
evidence  that  the  parties  understood  his  perpetual  interest  in 
any  part  of  the  reserved  property  was  conveyed,  and  there  is  an 
intrinsic  probability  that  he  did  not  intend  his  existing  and  re- 
served title  should  depend  upon  his  living  long  enough  to  make 
VOL.  Lxvm.    12 
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a  selection  and  survey.  Until  the  right  of  election  was  exercised 
there  was  an  ownership  in  comriion  conformable  to  the  proprie- 
tary rights  which  the  deed  conveyed,  and  the  proprietary  rights 
which  the  reservation  shows  the  deed  did  not  convey.  There 
was  a  tenancy  in  common  because  the  deed  conveyed,  not  the 
whole  of  the  east  section,  but  a  part  of  it.  The  title  of  what 
Cross  reserved  remained  in  him,  and  the  seizin  of  that  part  re- 
mained with  the  title.  His  exercise  of  the  right  of  election  could 
not  be  necessary  to  vest  in  him  what  the  deed  did  not  convey 
from  him.  As  the  acre  was  his  before  he  reserved  it,  and  he 
could  not  lose  it  by  reserving  it,  his  property  in  it  could  not  be- 
gin by  subsequent  election.  If  it  had  been  located  by  a  decree 
on  a  bill  in  equity  brought  by  Cross  or  Wilson,  the  title  would 
not  have  begun  when  partition  was  decreed ;  and  whether  parti- 
tion were  made  by  process  of  law  or  by  an  exercise  of  the  right 
of  election,  "a  piece  of  land  .  .  .  one  acre"  would  not  be  con- 
veyed to  Wilson,  nor  would  the  title  be  taken  from  Cross  and 
left  in  abej^ance,  by  the  deed  in  which  it  was  reserved. 

The  plaintiffs  are  entitled  to  judgment. 

Case  discharged. 

Chase,  J.,  dissented :  the  others  concurred. 


Co68, 
June,  1894. 


Casey  v.  Grand  Trunk  Railway  Co. 


QQ  iqgi       A  servant  assumes  the  risk  of  dangers  incident  to  his  employnaent  of  which 
71   4311  i^Q  ig  informed,  or  which  are  apparent  and  obvious. 

Case,  for  injuries  received  by  the  plaintiff"  while  in  the  de- 
fendants' employ.  Jury  disagreed.  The  defendants  had  a  coal 
yard,  a  part  of  which  was  uncovered.  During  the  winter  the 
soft  coal  stored  in  this  section  when  wet  by  rain  and  melting 
snow  froze,  and  formed  a  crust  to  the  depth  of  a  foot  or  more. 
The  frozen  crust  at  times  overhung  the  coal  bank,  and  would 
fall  down  in  large  masses.  A  day  gang  and  a  night  gang  worked 
in  the  coal  yard.  The  plaintiff*  was  employed  in  the  night  gang, 
and  while  shoveling  coal  from  the  bottom  of  the  bank  was 
struck  by  a  falling  mass  and  injured.  The  defendants  moved 
for  a  nonsuit.  The  motion  was  denied,  and  the  defendants 
excepted. 

Twitehell  ^  Lihby  and  Ladd  ^  Fletcher^  for  the  plaintiff! 

Bohert  N.  Chamberlin  and  Alfred  R,  Evans,  for  the  defendants. 
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Smith,  J.  The  negligence  alleged  was  that  the  coal  yard 
where  the  plaintift"  was  injured  was  not  covered;  that  an  insuf- 
ficient number  of  hands  was  employed;  that  the  place  was  not 
properly  lighted ;  and  that  the  day  gang  did  not  break  down 
the  crust  on  the  coal  bank  for  the  night  gang,  as  was  the  rule  or 
practice. 

The  plaintiff  had  been  for  eight  years  in  the  defendants'  ser- 
vice in  the  same  capacity  as  when  injured.  He  knew  the  yard 
was  uncovered,  the  number  of  hands  in  the  day  and  night  gangs, 
the  kind  of  light  furnished,  the  way  the  crust  formed  in  the  coal 
bank  and  fell  or  slid  down,  and  was  thoroughly  familiar  with  all 
the  surrounding  circumstances. 

On  these  facts,  it  would  seem  that  the  motion  for  a  nonsuit 
should  have  been  granted.  The  plaintiff'  was  fully  acquainted 
with  the  situation  and  the  danger  of  his  service ;  and  the  risk 
of  injurv  from  the  falling  away  of  the  frozen  crust  of  coal  was 
assumed  by  him  when  he  entered,  or  decided  to  remain  in,  the 
service  of  the  defendants.  It  was  implied  in  his  contract,  that 
he  assumed  all  apparent  risks,  as  well  as  those  ordinarily  inci- 
dent to  the  service,  and  that  he  would  bear  the  special  perils 
which  he  knew  actually  to  exist  in  his  particular  employment. 
Rjidd  V.  Railroad,  42  N.  H.  225,  240 ;  Foss  v.  Baker,  62  N.  H. 
247 ;  Uanley  v.  Railway ,  62  N.  H.  274 ;  Nash  v.  Company,  62 
IT.  H.  406 ;  State  v.  Railway,  65  N.  H.  663 ;  Bancroft  v.  Railroad, 
67  If .  H.  466.  This  principle  is  so  well  settled  that  discussion 
of  the  foregoinff  authorities  is  unnecessary. 

If  there  can  oe  any  doubt  that  the  plaintiff''8  injury  resulted 
from  dangers  which  he  knew  to  exist  in   his  employment,  it 
arises  from  the  language  of  the  reserved  case,  that  the  plaintiff 
chimed  the  practice  or  rule  was  for  the  day  gang  to  break  down 
the  crust  on  the  coal  bank,  and  that  he  claimed  he  relied  on  this 
practice  on  the  night  of  the  accident.     The  doubt,  however,  dis- 
appears when  the  evidence   is  examined.     The   plaintiff  had 
worked  at  the  Qorham  yard  eight  years,  four  in  the  day  gang 
and  four  in  the  night  gang,  and  was  thoroughly  familiar  with 
all  the  surroundings.     He  was  aware  that  the  yard  was  uncov- 
ered, he  could  perceive  whether  it  was  sufficiently  lighted  or 
otherwise,  and  he  was  familiar  with  the  number  of  hands  em- 
ployed.   His  testimonv  shows  that  he  knew  the  pile  of  coal  was 
kept  shoveled  as  nearly  perpendicular  as  possible  to  avoid  the 
necessity  of  removing  snow,  saw  this  to  be  the   condition  of 
the  pile  on  the  night  of  the  accident,  and  was  aware  of  the 
danger  from  the  crust  breaking  off  when  undermined  by  the 
shoveling  beneath  it.       The  conclusion  is  inevitable  that,  the 
danger  being  apparent  and  known  to  the  plaintiff',  the  risk  was 
assumed  by  him. 

Motion  for  nonsuit  granted. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 
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Coos, 
June,  1894. 

Hopkins  v.  Rays  ^  a.,  Whipple,  Claimant. 

"68~T62  ^ 

70    386 

70  675  A  precept  in  a  writ  commanding  the  officer  to  attach  all  logs  drawn  by  the 
defendants,  and  lying  by  a  certain  railroad  in  specified  towns,  is  a  suffi- 
ciently definite  description  of  the  property,  when  there  are  distinguishing 
marks  by  which  it  may  be  identified. 
A  lien  for  hauling  logs  may  be  enforced  against  those  cut  in  the  same  lum- 
bering operation,  and  not  drawn  by  the  plaintiff. 

Assumpsit,  to  enforce  a  lien  for  labor  and  supplies  to  the 
amount  of  $570.46  furnished  by  the  plaintiff  to  the  defendants 
in  cutting  and  hauling  logs.     Facts  found  by  a  referee. 

The  defendants  were  engaged  in  cutting  and  hauling  logs  from 
their  lot  in  Kilkenny.  The  plaintiff  furnished  them  with  sup- 
plies to  the  amount  of  $390.46,  which  went  into  the  general 
enterprise,  and  drew  logs  as  directed,  for  which  there  was  due 
the  sum  of  $180.  The  logs  taken  from  the  lot  were  drawn  to 
different  places.  Those  attached  by  the  plaintiff  were  not  drawa 
by  her  teams,  but  came  from  the  same  lot  as  those  for  the  draw- 
ing of  which  a  lien  was  claimed. 

The  claimant  contended  that  the  plaintiff  was  not  entitled 
to  judgment  in  rem,  (1)  because  the  logs  to  be  attached  were 
not  described  with  sufficient  definiteness  in  the  precept  to  the 
officer,  and  (2)  because  the  plaintiff  had  no  lien  on  the  logs  at- 
tached for  the  item  of  $180,  those  logs  not  having  been  drawn 
by  her.  The  court  ordered  judgment  on  the  report  for  the 
plaintiff  in  rem,  and  the  defendants  excepted. 

Ladd  ^  Fletcher^  W.  ^  H.  Heywood,  and  Shurileff  ^  Sullivan^ 
for  the  plaintiff. 

Drew  J  Jordan  ^  Buckley,  for  other  creditors. 

Alland  G.  Fay,  for  the  claimant. 

Smith,  J.  The  precept  in  the  writ  commanded  the  officer  to 
attach  all  the  logs  drawn  by  the  Rays,  McPherson  &  Co.,  and 
lying  by  the  Kilkenny  railroad  in  Lancaster,  Kilkenny,  or  North- 
umberland. The  officer's  return  shows  an  attachment  of  all 
hard-wood  logs  lying  upon  the  pond,  in  and  about  the  mill-yard 
of  Whipple's  [the  claimant's]  mill  in  Lancaster.  The  logs  at- 
tached were  lying  on  the  mill-pond  three  or  four  rods  from  the 
railroad.  At  the  time  of  the  attachment  they  had  been  pur- 
chased by  Whipple  of  the  defendants,  subject  to  whatever  lien 
the  plaintiff  had. 
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The  description  of  the  property  was  sufficiently  definite  to 
enable  the  officer  to  find  and  take  possession  of  it.  The  prop- 
erty was  logs.  The  particular  loffs  were  those  drawn  by  the 
defendants,  and  were  distinguishable  from  other  logs  there  by 
certain  marks  upon  them.  The  place  or  places  where  the  logs 
might  be  found  were  the  towns  of  Lancaster,  Kilkenny,  and 
Northumberland,  and  the  particular  locality  in  the  towns  was 
the  Kilkenny  railroad,  or,  in  the  language  of  the  precept,  "  ly- 
ing by  the  Kilkenny  railroad."  The  logs  were  found  on  the  ice 
in  Whipple's  mill-pond,  on  the  line  of  the  railroad  and  three  or 
four  rods  from  it.  Logs  lying  no  farther  than  that  from  the 
track  of  a  railroad  may  well  be  said  to  be  '*  lying  by  the  rail- 
road." They  were  doubtless  lying  as  near  the  railroad  as  bulky 
articles  of  that  nature  could  be  safely  or  conveniently  placea. 
No  question  as  to  their  identity  is  raised.  The  fact  that  they  had 
been  drawn  by  the  claimant  some  two  miles  from  the  place 
where  the  defendants  delivered  them  to  him,  is  of  no  impor- 
tance, except  so  far  as  it  might  aflfect  the  ability  of  the  officer  to 
identify  them.  They  were  logs  drawn  by  the  defendants  from 
the  lot  where  the  lumbering  operations  were  carried  on,  although 
drawn  the  last  two  miles  of  their  journey  by  Whipple. 

In  HiU  V.  CallahaTiy  58  N.  H.  497,  the  precept  to  the  officer 
"  to  attach  about  seven  hundred  thousand  feet  of  spruce  logs 
and  about  twenty  thousand  feet  of  pine  logs  now  landed  on  the 
land  of  John  Head,  in  Shelburne,  in  said  county  of  Coos,  near 
and  upon  the  bank  of  the  Androscoggin  river,  and  upon  said 
river," ■  was  held  sufficient  and  "quite  as  definite  as  the  nature 
of  the  case  would  seem  to  permit."  The  description  of  the  logs 
in  this  case  was  not  less  definite.  It  is  insisted  that  the  descrip- 
tion should  be  so  definite  that  the  officer  without  other  direction 
may  identify  the  property.  This  cannot  be  literally  correct.  K 
the  oflicer  is  a  stranger,  he  may  inquire  where  the  locality 
named  in  the  precept  is ;  or,  if  the  property  is  described  as  in 
the  possession  of  A,  he  may  inquire  who  A  is;  or,  if  in  a  build- 
ing or  on  land  of  A,  which  building  or  what  land  is  A's;  or, 
if  the  property  is  described  as  logs  drawn  by  B  in  the  possession 
of  A,  and  A  has  also  logs  drawn  by  C,  he  may  inquire  what  logs 
were  drawn  by  B. 

One  construction  of  the  language  of  the  precept  may  be,  that 
the  logs  were  drawn  by  the  defendants  to  and  left  by  the  side 
of  the  railroad  for  shipment  But  that  is  not  the  only  construc- 
tion. The  language  is  broad  enough  to  include  logs  drawn  by 
the  defendants,  although  not  the  whole  distance  from  the  lot, 
the  destination  of  which  was  the  Whipple  sawmill,  or  other  mills 
elsewhere  on  the  line  of  the  railroad.  The  description  is  suffi- 
cient, if  the  officer  can  find  the  property  by  the  exercise  of  rea- 
sonable diligence. 
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The  plaintiff  has  a  lien  on  the  logs  attached  for  the  item  of 
$180.  There  would  be  great  difficulty  in  coming  to  any  other 
conclusion.  Suppose  ten  men  hauled  logs  for  the  same  defend- 
ants and  from  the  same  lot,  under  separate  contracts.  It  would 
be  unreasonable  to  hold  that  each,  when  engaged  in  a  common 
enterprise,  must  preserve  the  identity  of  the  logs  drawn'  by  his 
own  team.  If  it  is  not  impossible  to  regulate  their  rights  in» 
any  other  way  than  by  holding  that  each  has  a  lien  on  all  the 
logs  drawn,  a  different  rule  would  be  so  vexatious,  expensive,, 
and  uncertain,  that  it  is  safe  to  conclude  that  the  legislature 
never  intended  such  a  result. 

The  logs  attached  were  distinguishable  by  marks  from  other 
logs.  The  labor  of  the  plaintiff's  team  was  in  furtherance  of  a 
general  lumbering  operation  of  cutting  and  hauling  logs  frora 
the  defendants'  land.  If  a  person's  lien  were  limited  to  the  par- 
ticular logs  drawn  by  bis  own  team,  the  purpose  of  the  statute 
would  be  defeated  in  many  instances  by  the  impracticability 
and  impossibility  of  following  the  logs  into  the  possession  of 
those  to  whom  the  owner  might  sell  them,  or  from  their  becom- 
ing intermingled  with  logs  drawn  by  others.  The  statute  is  to 
be  reasonably  construed  to  effectuate  the  intention  of  the  legis- 
lature. Bean  v.  Brovm,  54  N.  H.  396,  397.  This  construction  is 
consistent  with  the  general  purpose  of  the  statute,  which  rivea 
a  lien,  not  only  to  those  who  cut  the  timber  or  haul  the  logs» 
but  to  him  who  furnishes  supplies  for  the  men  and  teams  en- 
gaged in  cutting  and  hauling,  to  the  person  who  hauls  the  sup- 
plies, and  to  the  cook  in  the  camp.     P.  S.,  e.  141,  s.  12. 

Exceptions  overruled.. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Coos,      > 
June.  1894. ) 


Parcher  v.  Holmes. 


When  it  is  agreed  that  the  weight  of  cattle  sold  shall  be  deternained  in  the- 
presence  of  the  vendor,  it  is  incumbent  upon  the  vendee,  if  he  fails  to  com- 
ply with  the  contract,  to  show  their  weight  at  the  time  he  took  them  in 
possession. 

Assumpsit,  for  the  price  of  a  harness.  Pleas:  (1)  the  general 
issue;  (2)  payment;  (3)  that  the  harness  was  exchanged  for 
cattle  which  the  parties  agreed  should  be  weighed  on  delivery  to- 
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the  plaintift',  but  that  the  plaintiff,  in  violation  of  his  agreement, 
took  and  drove  away  the  cattle  without  the  defendant's  consent, 
and  had  them  weighed  without  notice  to  the  defendant.  Trial 
before  a  referee,  who  assessed  the  damages  at  $16.02,  in  case  the 
defendant  was  liable.  The  court  ordered  judgment  for  the 
plaintiff  on  the  report,  and  the  defendant  excepted. 

Perrin  T.  Kellogg^  for  the  plaintiff 

Crawford  D.  Hening  and  Henry  Heywoody  for  the  defendant. 

Smith,  J.  The  defendant  purchased  of  the  plaintiff  a  wagon 
and  harness,  the  price  of  the  former  to  be  $100  and  that  of  the 
latter  $16.  The  plaintiff  agreed  to  take  in  payment  the  defend- 
ant's steers  at  four  cents  per  pound,  live  weight  If  the  steers 
when  weighed  should  not  come  to  the  price  of  the  carriage  and 
harness,  the  defendant  agreed  to  pay  the  balance  in  cash.  The 
steers  were  to  remain  in  the  defendant's  pasture,  at  no  expense 
to  the  plaintiff,  until  he  should  send  for  them,  when  the  defend- 
ant was  to  drive  them  to  Whitefield,  and  deliver  them  to  the 
plaintiff  to  be  weighed  in  the  defendant's  presence.  The  plain- 
tiff, without  notifying  the  defendant,  caused  the  steers  to  be 
driven  to  Whitefield.  At  this  time  they  were  not  weighed. 
They  were  sold  by  the  plaintiff  some  time  afterward,  and  then 
weighed  2,500  pounds.  At  this  time  the  defendant  was  not  pres- 
ent, and  was  not  notified. 

The  carriage  and  harness  were  delivered  to  the  defendant,  and 
became  his  property,  at  the  time  of  the  contract.  That  the 
steers  became  the  property  of  the  plaintiff  at  the  same  time,  or 
when  he  took  them  in  possession,  is  not  questioned.  The  de- 
fendant seeks  to  have  their  value  applied  in  this  suit  in  payment 
for  the  carriage  and  harness ;  and  his  claim  is  that  their  weight 
at  the  time  they  were  taken  from  his  pasture  was  sufficient,  at 
four  cents  per  pound,  live  weight,  to  satisfy  the  price  of  the  car- 
riage and  harness. 

The  fact  that  the  steers  were  driven  to  Whitefield  by  the  plain- 
tiff is  immaterial.  He  thereby  waived  his  right  to  insist  on  the 
performance  of  that  stipulation  in  the  contract  by  the  defendant, 
who  was  thereby  relieved  of  that  burden.  It  is  not  found  that 
they  were  improperly  driven,  and  an  inspection  of  the  stenog- 
rapher's minutes,  submitted  by  the  defendant,  shows  that  no  evi- 
dence was  introduced  at  the  trial  as  to  the  manner  in  which  they 
were  driven. 

The  stipulation  that  the  steers  should  be  weighed  in  the  de- 
fendant's presence  was  made  in  order  that  he  might  see  it  was 
fairly  done.  As  the  plaintiff  by  taking  them  into  his  possession 
in  the  absence  of  the  defendant  thereby  deprived  him  of  that 
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opportunity,  the  burden  was  on  the  plaintiff  to  show  their  weight 
at  the  time  he  took  possession  of  them.  That  question  seems  to 
have  been  fully  tried,  and  the  referee  has  found  that  the  weight 
of  the  steers  did  not  exceed  2,500  pounds.  His  finding  is  con- 
clusive. There  is  no  question  pending  here  that  the  finding  was 
not  justified  by  the  evidence;  but,  inasmuch  as  it  has  been  ques- 
tioned in  argument,  an  examination  has  been  made  of  the  report 
of  the  evidence  furnished  by  the  defendant,  and  the  finding  of 
the  referee  is  found  to  be  supported  by  the  evidence. 

Whether  the  defendant  by  his  neglect  to  seasonably  request 
that  the  steers  be  weighed  in  his  presence  at  Whitefield  did  not 
waive  his  right  to  have  it  done,  is  a  question  that  does  not  ap- 
pear to  have  been  raised  at  the  trial. 

The  defendant  having  been  in  no  way  damnified  by  the  fact  that 
the  cattle  were  driven  to  Whitefield  and  weighed  when  he  was 
not  present,  the  plaintiff"  is  entitled  to  judgment  on  the  report. 

Exceptions  overruled, 

Chasb,  J.,  did  not  sit:  the  others  concurred. 


Cods. 
June,  1894. 

68    108 

^-42  Grand  Trunk  Railway  Co.  v,  Berlin  ^  a. 

60    339 

72  23l|  The  laying  out  of  a  highway  will  be  quashed  upon  certiorari^  so  far  as  it 
affects  the  rights  of  parties  who  had  no  notice  or  knowledge  of  the  high- 
way proceeding,  provided  they  have  no  other  adequate  remedy  and  have 
not  waived  their  right  to  object  thereto. 

Petition,  for  a  writ  of  caiiorari,  filed  February  8, 1893.  Facts 
found  by  the  court.  In  1855,  the  Atlantic  &  St.  Lawrence  Rail- 
road Company,  under  authority  from  the  state  (Laws  1854,  e. 
1597),  took  and  paid  for  a  right  of  way  in  Berlin,  four  rods  wide, 
for  a  branch  railroad  from  their  main  line  to  the  Berlin  Mills. 
The  branch  was  built,  and  has  ever  since  been  maintained.  It, 
with  other  property  of  the  company,  was  leased  to  the  plaintiffs 
for  the  term  of  999  years.  In  June,  1891,  the  selectmen  of  Ber- 
lin, upon  petition,  laid  out  a  highway  about  forty  feet  wide, 
across  the  branch  railroad,  along  the  course  of  a  highway  laid 
out  in  1830,  the  boundaries  of  which  had  become  unknown, 
for  the  purpose  of  straightening  and  widening  such  highway. 
From  the  record  of  the  laying  out  and  other  evidence,  it  ap- 
peared that  no  notice  of  the  hearing  before  the  selectmen  upon 
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the  petition  was  given  to  the  plaintiffs,  no  damages  were 
awarded,  paid,  or  tendered  to  them,  and  they  had  no  knowl- 
edge of  the  laying  out  until  the  trial  of  Watson  v.  Grand 
Tnink  Railway  Co,  (the  next  reported  ease),  at  the  October 
term,  1892,  and  never  assented  to  the  same.  The  selectmen 
knew  that  the  plaintiffs  were,  and  for  twenty  years  had  been, 
operating  the  Atlantic  Company's  railroad,  and  supposed 
they  had  a  right  of  way  for  the  branch.  In  Watson's  action 
the  railway  company  was  charged  with  causing  a  defect  in 
the  highway  on  October  16,  1891,  by  placing  cars  within  its 
limits,  in  consequence  of  which  he  was  injured.  Watson  is  a 
defendant  in  this  action.  The  prayer  of  the  petition  is  that  the 
laying  out  of  the  highway  be  quashed.  Such  judgment  is  to  be 
rendered  as  the  facts  warrant. 

Bingham  ^  Bingham  and  Robert  N,  Chamberlin,  for  the  plain- 
tife. 

TicitcheU  ^  Libby,  for  the  defendants. 

Chase,  J.  The  plaintiffs,  as  lessees  of  the  Atlantic  &  St.  Law- 
rence Railroad  Company's  property,  had  a  right  to  maintain  and 
operate  the  branch  railroad  within  the  limits  of  the  way  taken 
for  the  purpose.  Blake  v.  Richy  34  N.  H.  282 ;  Bailey  v.  Sweeney ^ 
64  N.  H.  296.  The  easement  could  not  be  encumbered  by  lay- 
ing out  a  highway  across  the  way  without  pursuing  t^e  course 
required  for  taking  the  estate  of  an  individual  for  a  like  use. 
G.  L.,  c.  67,  8.  13;  Northern  Railroad  v.  Railroad,  27  N.  H.  183, 
195,  196 ;  Opinion^  of  the  Justices,  66  K  H.  629.  Among  the 
requisites  were  a  petition  addressed  to  the  selectmen,  due  notice 
of  the  time  and  place  of  the  hearing  upon  it,  and  an  assessment 
and  payment  or  tender  of  the  damages  for  the  rights  taken. 
6.  L.,  c.  67,  ss.  1,  2,  19;  c.  70,  s.  4.  The  plaintiffs  were  entitled 
to  notice  and  damages.  G.  L.,  c,  67,  ss,  5,  19.  The  selectmen 
had  jurisdiction  of  the  subject-matter,  but  because  of  the  failure 
to  give  the  required  notice  of  the  hearing,  they  had  no  jurisdic- 
tion of  the  plaintiffs.  The  laying  out  was  not  for  this  reason 
void  as  to  all  persons,  but  as  to  the  plaintiffs  only,  and  in  a  qual- 
ified sense.  The  plaintiffs  might  confirm  it,  or  waive  their  ob- 
jections to  it  on  account  of  want  of  notice.  Failure  to  institute 
proceedings  to  set  it  aside  within  a  reasonable  time  after  they 
learned  of  it  would  be  a  waiver.  State  v.  Richmond,  26  N.  H. 
232;  Gay  v.  Smith,  38  JST.  H.  171,  174.  While  the  law  does  not 
allow  them  to  attack  the  laying  out  collaterally  (^Broicn  v. 
Brown,  50  K  H.  538 ;  Home  v.  Rochester,  62  N.  H.  347 ;  Fowler 
V.  Brooks,  64  N.  H.  423),  it  affords  them  ample  remedy  by  certi- 
orari,   Moore  v.  Sandown,  19  N.  H.  93,  99;  State  v.  Richmond, 
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26  N.  H.  232 ;  Dorchester  v.  Wentworth,  31  K  H.  451 ;  Land^iff's 
Petition,  34  N.  H.  163 ;  Brovm's  Petition,  51  N.  H.  367.  The  writ 
is  not  awarded  as  a  matter  of  right,  and  is  withheld  where  sub- 
stantial justice  has  been  done  in  the  proceedings  under  review^ 
or  the  party  has  another  remedy  that  is  ample  and  convenient 
Tucker's  Petition,  27  N.  H.  405  ;  Boston  ^  Maine  Railroad  v.  FoU 
som,  46  N.  H.  64 ;  Loaue  v.  Clark,  62  K'  H.  184. 

The  errors  of  which  the  plaintiflfe  complain  are  not  formal  or 
technical.  If  the  laying  out  is  allowed  to  stand,  the  plaintifts' 
property  will  be  taken  from  them  without  their  consent,  with- 
out compensation,  and  without  an  opportunity  to  be  heard  upon 
the  question  of  public  necessity  or  of  damages. 

That  this  proceeding  was  begun  within  a  reasonable  time  after 
the  plaintiffs  learned  of  the  selectmen's  action  is  not  questioned ; 
nor  do  the  defendants  claim  that  the  plaintiffs  had  any  other 
adequate  and  convenient  remedy.  For  this  reason,  the  question,, 
whether  they  had  a  remedy  by  appeal  at  the  time  they  learned 
of  the  laying  out  (G.  L.,  c.  69,  ss.  10,  11;  P.  8.,  c.  68,  5.  2;  c. 
288,  s.  13),  has  not  been  considered. 

Petition  granted,  and  the  proceedings,  so  far  a^  they  affect  the  plain- 
tiffs, quashed. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Coos,      ) 
June,  1894.  J 

Watson  v.  Grand  Trunk  Railway  Co. 

No  action  lies  against  a  person  causing  a  defect  in  a  highway  for  an  injury 
resulting  therefrom,  if  the  laying  out  of  the  highway  has  been  quashed 
upon  certiorari. 

Case,  for  injuries  arising  from  a  defect  caused  by  the  defend- 
ants in  a  highway.  To  show  the  existence  of  the  alleged  high- 
way, the  plaintiff  introduced  in  evidence,  subject  to  the  defend- 
ants' exception,  the  record  of  the  laying  out  referred  to  in  Grand 
Trunk  Railway  Co.  v.  Berlin,  ante,  p.  168.  That  case  is  made  a  part 
of  this.  The  plaintiff's  evidence  tended  to  show  that  while  he 
was  traveling  upon  this  highway  with  a  horse  and  carriage,  the 
horse  took  fright  at  a  car  left  by  the  defendants  upon  their 
branch  railroad  within  the  limits  of  the  highway,  in  consequence 
of  which  he  was  thrown  out  of  the  carriage  and  injured.     There 
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was  a  verdict  for  the  plaintiff  which  the  defendants  moved  to  set 
aside. 

Twitchell  ^  Libby^  for  the  plaintiff. 

Almon  A.  Sir  out  (of  Maine),  Robert  N,  Chamberlinyeind  Bingham 
^  Bingham^  for  the  defendants. 

Chase,  J.  The  decision  of  this  cause  was  deferred  to  await 
the  determination  of  the  action,  Grand  Trunk  Railway  Co.  v. 
Berlin,  ante^  p.  168.  By  the  judgment  in  that  case,  it  is  estab- 
lished that  there  was,  as  against  these  defendants,  no  lawful 
highway  at  the  place  of  the  alleged  incumbrance. 

Verdict  set  aside. 

^MiTH,  J.,  did  not  sit :  the  others  concurred. 


I  Coos, 

Jane,  1894. 


McDonald  v.  Fernald. 


A  written  promise  by  a  contractor  that  the  servants  of  a  sub-contractor 
*•  shall  have  their  pay  in  the  spring,  if  they  remain  until  spring  and  work 
for  the  interest  of  the  operation,"  is  suflBcient  to  satisfy  the  statute  of 
frauds. 

Such  language  expresses  a  contract  of  guaranty,  upon  which  the  promisor 
is  liable  without  a  demand  for  payment  of  the  employer,  or  notice  of  his 
default. 

If  an  offer  made  on  Sunday  be  accepted  on  Monday,  the  contract  is  not 
inyalid  under  P.  S.,  c.  271,  «.  3. 

Assumpsit,  for  labor.  The  facts  in  this  and  seven  other  ac- 
tions against  the  defendant  involving  the  same  questions  v^ere 
found  by  a  referee.  In  September,  1890,  the  defendant  took  a 
job  to  haul  timber  from  certain  lots  in  Success.  He  sublet  a 
part  of  the  job  to  B.  R.  Condon,  by  whom  the  plaintiffs  were 
employed,  at  a  stipulated  price  per  month.  They  and  others ,^ 
fearing  they  would  not  be  paid  for  their  work,  threatened  to 
leave.  To  prevent  their  leaving,  Condon's  foreman,  on  Sunday, 
December  28,  1890,  procured  from  the  defendant  a  writing  of 
that  date,  as  follows :  "  This  is  to  certify  that  I,  0.  W.  Fernald, 
will  see  that  all  men  such  as  are  now  at  work  for  B.  B.  Condon 
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(sub-contractor)  shall  have  their  pay  in  the  spring,  if  they  re- 
main until  spring  and  work  for  the  interest  of  the  operation. 
O.  W.  Fernald."  The  writing  was  shown  to  the  plaintiffs  in  the 
evening  of  the  same  day,  but  they  did  not  definitely  accept  the 
proposition.  On  the  following  day  they  went  to  work  with  the 
view  of  accepting  the  proposition,  and  relying  upon  it  as  a 
guaranty  that  they  would  be  paid  for  their  labor.  They  con- 
tinued to  work  until  spring,  and  worked  for  the  interest  of  the 
operation.  The  defendant  knew  of  their  work.  They  never 
released  Condon  from  his  obligation  to  them  as  their  employer, 
and  never  demanded  their  pay  of  him. 

Twitchell  ^  Libby^  for  the  plaintiffs. 

Daley y  Goss  ^  Niles^  for  the  defendant. 

Chase,  J.  The  memorandum  signed  by  the  defendant  was 
sufficient  to  answer  the  requirements  of  the  statute  of  frauds, 
P.  S.,  c.  215,  5.  2.  Eeading  it  in  the  light  of  the  circumstances 
attending  the  making  of  it  {Brown  v.  Whipple,  58  K  H.  229,  233), 
it  appears  that  the  plaintiffs  were  the  other  parties  to  the  agree- 
ment therein  proposed,  and  that  the  sums  to  be  paid  thereunder 
would  be  ascertainable  by  computation.  In  these  respects  the 
agreement  resembles  the  one  considered  in  Wills  v.  Cutler,  61 
if.  H.  405.  Although  it  was  unnecessary  {Britton  v.  Angier,  48 
N.  H.  420 ;  Ixiiiy  v.  Henry,  54  N.  H.  57,  59),  the  consideration 
for  the  defendant's  promise  was  stated  in  the  memorandum, 
namely,  the  promise  of  the  men  to  remain  until  spring  and  work 
for  the  interest  of  the  operation.  This  was  a  sufficient  consid- 
eration. Wills  V.  Cutler,  supra  ;  White  v.  Woodward,  5  M.  G.  &  S. 
810.  The  defendant's  promise  was  that  he  would  see  that  the 
men  should  *'  have  their  pay  in  the  spring,"  not  that  only  which 
was  subsequently  earned,  but  "  their  pay," — all  that  would  then 
be  due  to  them,  whenever  earned.  The  language  used  aptly 
expresses  a  contract  of  guaranty,  and  leaves  no  uncertainty  as 
to  its  scope.  The  promise  was  unconditional.  It  did  not  require 
the  plaintiffs  to  demand  payment  of  Condon,  and,  failing  to  get 
it,  to  notify  the  defendant  before  he  would  become  liable  to  pay 
them.  Dearborn  v.  Sawyer,  59  N.  H.  95 ;  Bank  of  Newbury  v. 
Sinclair,  60  N.  H.  100. 

The  defendant's  promise  was  not  affected  by  the  statute  (P.  S., 
c.  271,  s,  3)  prohibiting  the  doing  of  business  of  one's  secular 
<;alling  on  Sunday.  The  proposition  made  by  the  defendant 
was  not  accepted  by  the  plaintiffs  until  Monday,  when  they  went 
to  work.  Until  that  time  it  was  a  mere  proposition.  Then, 
being  accepted,  it  became  a  contract.     The  fact  that  the  negotia- 
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tion  begun  on  Sunday  did  not  render  the  contract  invalid. 
Stackpole  v.  Symonds,  23  N.  H.  229;  Merrill  v.  Downs,  41  N.  H. 
72;  Provenchee  v.  Piper ,  ante,  p,  31. 

Case  discharged. 
All  concurred. 


Coos, 
June,  1894. 


McKeen  V.  Converse  ^  a.  "eT^l 


An  agister  of  cattle  may  maintain  an  action  for  their  injury  or  conTersion. 
A  landowner  may  seize  and  Impound  a  domestic  animal  damage  feasant,  at 

any  time  while  it  remains  upon  his  land. 
In  an  action  for  the  taking  and  detention  of  cattle,  vrheh  the  defendant  pleads 

the  general  issue  and  justification  under  impounding  proceedings,  the 

burden  of  proof  is  on  the  plaintiff. 
The  order  of  a  justice  of  the  peace  in  impounding  proceedings  cannot  be 

collaterally  impeached. 

Trover,  for  five  cows,  with  a  count  in  case  alleging  that  the 
plaintiff,  as  agister,  had  in  his  custody  five  cows  which  the  de- 
fendants wrongfully  took  from  him  under  pretence  of  impound- 
ing. Plea,  the  general  issue,  with  a  special  plea  of  justification 
under  impounding  proceedings.     Facts  found  by  a  referee. 

In  1890,  the  plaintiff  owned  a  pasture,  and  the  defendants 
tillage  land,  in  Northumberland,  between  which  was  a  lot  owned 
by  8.  The  fence  between  the  pasture  and  the  S.  lot  was  defec- 
tive, and  there  was  none  between  that  lot  and  the  tillage.  The 
plaintift'  pastured  five  cows  belonging  one  each  to  Atkinson 
and  four  others,  who  were  to  drive  them  to  and  from  the  pas- 
ture each  morning  and  night.  About  two  acres  of  the  defend- 
ants* land  was  cultivated  in  oats.  September  18,  1890,  the 
defendants  found  the  cows  doing  damage  in  their  oat  field,  and 
thereupon  took  them  for  the  purpose  of  impounding  them  ;  and 
early  in  the  forenoon  drove  them  to  and  put  them  in  the  barn- 
yard of  A.  A.  Potter  in  Northumberland,  who  they  understood 
was  the  poundkeeper.  After  the  cows  were  discovered  in  the 
oat  field,  and  before  they  were  taken  by  the  defendants,  one  of 
them  strayed  into  the  defendants'  adjoining  grass  land,  and  was 
there  taken. 

A  sufficient  notice  of  the  impounding,  signed  by  the  defend- 
ants, was  left  with  Potter  the  same  evening.  A  copy  of  this 
paper  was  on  the  same  day  delivered  to,  or  left  at  the  abode  of, 
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^ach  owner  of  the  cows,  except  Atkinson,  to  whom  it  was  read 
on  that  day,  and  at  whose  abode  it  was  left  in  the  forenoon  of 
the  next  day ;  but  the  referee  was  unable  on  the  conflicting  evi- 
dence to  find  aflirmatively  that  it  was  so  left  within  twenty-four 
hours  from  the  time  of  impounding.  September  30,  after  the 
appraisers'  report  of  damages  was  made,  the  defendants  pre- 
sented to  E.  F.  Bucknam,  a  justice  of  the  peace,  a  petition  pray- 
ing "  for  an  order  for  the  sale  or  appraisal  of  said  five  cows." 
On  the  same  day,  without  notice  to  the  owners  of  the  cows  or 
to  the  plaintiff,  Bucknam  issued  an  order  addressed  to  the  de- 
fendants, directing  them  to  sell  the  cows  at  public  auction, 
**  giving  notice  and  selling  as  sheriffs  may  do  upon  execution." 
By  virtue  of  this  order  and  upon  due  notice,  the  defendants 
sold  the  cows,  October  8,  at  public  auction,  to  the  plaintiff.  The 
application  for  the  sale  was  made  September  30,  1890.  In  the 
order  of  sale,  made  the  same  day,  the  justice  states  that  "  upon 
the  foregoing  application  I  notified  the  parties  to  appear  at  the 
dwelling-house  of  Asaph  Converse,  on  Friday,  the  26th  day  of 
September,  instant^  at  ten  o'clock  in  the  forenoon,  then  and 
there  to  be  heard  upon  said  application."  The  justice  acted  as 
adviser  and  counsel  for  the  defendants  in  all  the  proceedings, 
made  for  them  all  the  writings,  and  attended  the  sale  in  their 
interest. 

Ladd  ^  Fletcher y  for  the  plaintiff. 

Henry  Heywood,  for  the  defendants. 

Wallace,  J.  The  plaintiff  being  in  the  lawful  possession  ot 
the  cattle  when  impounded,  as  agister,  had  a  special  or  qualified 
property  in  them  which  entitled  him  to  maintain  an  action  for 
any  injury  to  his  possession,  or  any  conversion  of  the  property. 
2BL  Com.  453;  2  Kent  585 ;  Sto.  Bailm.,  s.  443;  Woodman  v. 
Nottingham,  49  K  H.  387,  393. 

It  does  not  follow  that  one  of  the  cows  was  not  damage  feasant 
within  the  meaning  of  the  statute,  because,  although  when  dis- 
covered by  the  landowner  she  was  in  the  oat  field,  yet  at  the 
precise  moment  of  time  when  taken  by  the  defendants  for  the 
purpose  of  impounding  she  had.  strayed  from  the  oat  field  and 
was  then  in  the  adjoining  grass  land  of  the  defendants.  Accord- 
ing to  the  somewhat  strict  construction  that  has  been  put  upon 
the  matter  of  damage  feasant,  a  person  cannot  impound  animals 
for  damages  done  to  his  land  on  any  other  occasion  than  the 
particular  one  on  which  they  were  taken  by  him  to  be  im- 
pounded, and  he  cannot  impound  them  for  this  damage  after 
they  have  left  the  land.  When,  however,  at  the  precise  moment 
when  taken  they  are  trespassing  on  a  different  part  of  the  land 
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from  what  they  were  when  first  discovered,  both  reason  and  the 
authorities  warrant  the  holding  that  they  are  damage  feasant, 
and  liable  to  be  impounded  for  the  trespass.  Holden  v.  Torrey, 
31  Vt.  690 ;   Ckinent  v.  Milner,  3  Esp.  95 ;  Co.  Lit.  161  a. 

In  regard  to  the  question  of  whether  the  defendants  gave  due 
notice  of  the  impounding  within  twenty-four  hours  to  the  own- 
ers or  person  having  these  cows  in  charge,  in  accordance  with 
G.  L.,  c.  143,  s,  4,  although  no  notice  was  given  to  the  plaintiff 
who  had  the  animals  in  charge,  yet  it  was  claimed  that  due  no- 
tice was  given  to  the  owners.  The  referee  finds  that  written 
notice  was  delivered  to,  or  left  at  the  abode  of,  each  of  the 
owners  of  the  cows,  except  Atkinson,  on  the  day  of  impounding, 
and  was  read  to  Atkinson  on  that  day,  and  that  on  the  forenoon 
of  the  next  day  it  was  left  at  Atkinson's  house;  but  he  is  unable 
to  find  afiirmatively  that  it  was  within  twenty-four  hours  of  the 
time  of  the  impounding.  The  plaintiff  alleges  his  right  of  pos- 
session of  the  property  and  asks  for  damages  on  account  of  the 
wrongful  detention  and  conversion  of  the  cattle  by  the  defend- 
ants. The  burden  is  on  the  plaintiff  to  prove  afiirmatively  his 
case,  and  to  show  that  the  taking  and  detention  of  the  cattle  by 
the  defendants  was  not  lawful;  and  the  burden  does  not  shift 
from  the  plaintiff  to  the  defendant,  but  remains  on  the  plaintiff 
throughout  the  case.  Hovey  v.  Grants  55  N.  H.  497 ;  Bank  v. 
GetcMl,  59  N.  H.  281;  Tenney  v.  Knowlton,  60  N.  H.  572;  Tabor 
v.  Jvdd,  62  N.  H.  288 ;  Eastman  v.  Gould,  63  N.  H.  89.  Although 
the  referee  was  unable  to  find  that  this  notice  of  the  impound- 
ing was  given  to  the  owners  within  twenty-four  hours,  he  has  not 
found  that  it  was  not  so  given,  and  therefore  the  plaintiff  has 
failed  to  make  out  this  particular  objection  to  the  legality  of  the . 
impounding  proceedings. 

The  justice  in  the  order  of  sale,  made  on  the  application  of 
the  parties  impounding,  recited  that  he  made  the  order  after 
notice  to  the  owners  of  the  cows.  But  it  appears  from  the  rec- 
ords that  the  notice  which  the  justice  says  he  gave  to  the  owners 
of  the  cattle  could  not  have  been  given,  because  the  order  of 
Bale  which  was  dated  September  30,  on  the  same  date  as  that  of 
the  application,  recites  that  the  parties  were  notified  to  appear 
on  the  26th  of  September,  four  days  before  the  application  was 
made.  It  further  appears  from  the  report  of  the  referee,  that 
the  justice  acted  as  adviser  and  counsel  of  the  defendants  in  all 
the  proceedings.  A  justice  is  prohibited  by  statute  from  acting 
as  counsel,  and  from  aiding  or  assisting  either  party  in  a  cause 
pending  or  which  may  come  before  him.  6.  L.,  c.  214,5.  13. 
Although  the  justice  could  not  lawfully  act,  and  the  order  of 
sale  was  improperly  granted  because  no  notice  was  served  on 
the  owners  of  the  animals,  yet  his  judgment  is  not  for  these 
reasons  void.    A  judgment  rendered  in  this  state,  against  a  citi- 
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zen  of  this  state,  by  a  court  or  by  any  tribunal,  for  the  revision 
of  whose  proceedings  a  direct  process  by  appeal  or  otherwise 
is  provided,  cannot  be  impeached  collaterally  by  a  partv,  except 
for  want  of  jurisdiction  of  the  subject-njatter.  Kimball  v.  Fhk, 
39  N.  H.  110, 117;  Moses  v.  Julian,  45  K  H.  52 ;  State  v.  Shattujck, 
45  N.  H.  205;  Steams  v.  Wright,  51  K  H.  600;  H(yme  v.  Roches- 
ter,  62  K  H.  347;  Blanchard  v.  Webster,  62  N.  H.  467;  Eastman 
V.  Dearborn,  63  N.  H.  364;  Fowler  v.  Brooks,  64  K  H.  423.  *'  If 
the  validity  of  a  judgment  could  be  contested  collaterally,  a 
second  judgment,  avoiding  the  eftect  of  the  first  without  a  direct 
and  express  annulment  of  it,  would  be  subject  to  a  like  attack, 
and  there  would  be  no  termination  of  litigation  by  a  final 
decision."  State  v.  Kennedy,  65  K  H.  247,  248.  The  plaintiflT 
had  a  complete  remedy  by  certiorari  or  other  process  to  review 
these  proceedings. 

The  justice  having  jurisdiction  of  the  subject-matter,  neither 
his  improper  conduct  by  reason  of  his  acting  as  counsel  for  the 
defendants,  nor  the  want  of  notice,  renders  the  judgment  void, 
so  that  it  can  be  attacked  collaterally. 

Judgment  for  the  defendants. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Coos, 
'June,  1894. 


Colby  v.  McClintock  ^  a. 


The  holder  of  a  note  secured  by  mortgage  may  pursue  his  separate  reme- 
dies on  the  note  and  on  the  mortgage  successively  or  concurrently ;  and  if 
concurrently,  the  amount  of  the  judgment  in  each  suit  will  be  the  full 
amount  due  on  the  note. 

Assumpsit,  to  recover  the  amount  due  upon  promissory 
notes.  Trial  by  the  court,  April  term,  1894.  The  notes  were 
secured  by  a  mortgage  of  real  estate,  upon  which  the  plaintiff 
recovered  a  conditional  judgment  at  the  same  term,  the  amount 
adjudged  due  to  the  plaintiff  being  the  full  amount  of  the  notes. 
The  defendants  claimed  that  the  value  of  the  land  for  the  posses- 
sion of  which  the  conditional  judgment  was  rendered  should  be 
deducted  from  the  amount  due  upon  the  notes,  and  judgment 
for  the  balance  only  should  be  rendered  in  this  action.     It  was 
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ruled  otherwise,  and  a  verdict  for  the  full  amount  was  filed,  to 
which  the  defendants  excepted,  and  which  they  moved  to  set 
aside. 

Perrin  T.  Kellogg^  for  the  plaintifE 

Ladd  ^  Fletcher,  for  the  defendants. 

Wallace,  J.  The  mortgagee  has  a  remedy  on  his  notes 
against  the  person  and  property  of  the  debtor.  He  also  has  an- 
other separate  and  independent  remedy  on  the  mortgage,  by 
foreclosure  to  enforce  the  lien  upon  the  debtor's  real  estate 
which  by  the  mortgage  he  has  charged  with  the  payment  of  the 
debt  represented  by  the  notes.  The  mortgage  may  be  dis- 
charged without  releasing  the  mortgagor  from  his  personal  lia- 
bility on  the  debt;  and  the  personal  liability  on  the  debt  may  be 
terminated  by  a  discharge  in  bankruptcy  or  insolvency  of  the 
mortgagor  without  extinguishing  or  discharging  the  mortgage. 
Neither  is  a  judgment  against  the  validity  of  the  mortgage  neces- 
sarily a  bar  to  the  suit  on  the  notes;  nor  is  a  judgment  against 
the  right  of  the  mortgagee  to  recover  in  a  personal  suit  on  the 
notes  necessarily  a  bar  to  a  suit  of  foreclosure.  The  mortgagee 
may  pursue  his  remedies  successively  or  concurrently.  2  Jones 
Mort.,  ss.  1215,  1222;  4  Kent  184;  Bumell  v.  Martin,  2  Doug. 
417;  Ely  v.  Ely,  6  Gray  489. 

The  amount  of  the  judgment  in  the  suit  on  the  notes  must  be 
for  the  full  amount  of  the  mortgage  debt,  as  the  mortgagee  may 
elect  and  may  be  able  to  recover  the  full  amount  of  his  claim 
from  property  outside  of  the  mortgaged  security,  as  he  has  the 
right  to  do.  To  make  the  judgment  less  than  the  full  amount 
would  deprive  him  of  this  right.  The  amount  of  the  judgment 
on  the  foreclosure  proceedings  must  be  the  amount  of  the  mort- 
gage debt,  otherwise  the  mortgagor  might  redeem  for  less  than 
that  amount.  If  the  mortgagee  was  bringing  his  personal  action 
on  the  mortgage  debt  after  foreclosure,  it  would  be  necessary  to 
ascertain  the  value  of  the  land  to  determine  whether  the  mort- 
gage debt  was  satisfied,  and  if  not,  the  amount  for  which  the 
judgment  should  issue. 

In  this  case  the  mortgagee  is  pursuing  his  remedies  concur- 
rently, and  the  value  of  the  mortgaged  property  at  this  time  is 
not  material  to  the  issue  in  the  foreclosure  suit,  or  in  the  per- 
sonal suit  on  the  mortgage  debt.  Subsequent  payment  or  satis- 
faction of  the  debt  in  whatsoever  way  made,  whether  upon  the 
personal  judgment  by  levy  on  property  other  than  the  mortgaged 
property,  or  upon  the  foreclosure  proceeding,  will  discharge  both 
proceedings ;  and  a  partial  payment  or  satisfaction  upon  either 
will  operate  as  a  discharge  of  both  judgments  to  the  amount  of 
VOL.  Lxvm.    13 
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the  payment.     2  Jones  Mort.,  s.  1219;   Woodbury  v.  Swan,  58 
N.  H.  380,  383 ;  Dearborn  v.  mbon,  61  N.  H.  249. 

Application  to  the  court,  when  the  foreclosure  is  complete, 
for  an  injunction  to  restrain  the  plaintiff  from  collecting  the 
judgment,  on  the  ground  that  it  is  satisfied  or  nearly  so  and  it 
would  be  inequitable  to  collect  it,  will  bring  in  issue  the  ques- 
tion of  the  value  of  the  land  taken  on  foreclosure,  and  will 
furnish  a  complete  and  simple  remedy. 

Exceptions  overruled. 
Chase,  J.,  did  not  sit :  the  others  concurred. 


Rockingham, ) 
Dec.,  1894.    S 

FoLsoM,  Adm'r,  v.  Concord  &  Montreal  Railroad. 

Aft    178l 

71  m  A  new  trial  may  be  granted  when  it  appears  from  a  discrepancy  between 
a  special  and  a  general  verdict  that  the  jary  failed  to  comprehend  the 
Instructions  given  them. 

Case,  for  negligently  causing  the  death  of  the  plaintiflF's  in- 
testate, George  F.  McMurphy,  who  was  struck  by  a  locomotive 
while  driving  over  a  highway  crossing  of  the  defendants'  rail- 
road, and  sustained  injuries  which  resulted  in  his  death.  At 
the  defendants'  request  and  against  the  plaintiff's  objection,  the 
following  questions  were  submitted  to  the  jury:  (1)  Whether 
the  act  of  McMurphy  contributed  to  cause  the  accident?  (2) 
Whether  the  act  of  the  railroad  contributed  to  cause  the  acci- 
dent? The  jury  answered  both  questions  in  the  affirmative,  and 
returned  a  general  verdict  for  the  plaintiff'. 

Edwin  G.  Eastman  and  Greenleaf  K.  Bartlett,  for  the  plaintiff. 

Frank  S.  Streeter  and  Joseph  W.  Fellows,  for  the  defendants. 

Smith,  J.  Ordinarily  the  special  will  control  the  general 
verdict.  Richardson  v.  Weare,  62  N.  H.  80.  The  instructions  in 
this  case  were  correct,  and  if  it  were  certain  that  the  jury  in 
answering  the  first  question  were  not  confused  or  misled,  the 
defendants  would  be  entitled  to  judgment.  There  is  ground 
for  contending  that  the  "act"  was  understood  by  them  to  mean 
want  of  ordinary  care.  Undoubtedly  that  was  what  was  in- 
tended by  the  propounder  of  the  interrogations.     But  if  the 
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jury  so  understood,  it  is  difficult  to  explain  by  what  process  they 
reached  the  conclusion  embodied  in  the  general  verdict.  The 
decedent's  act  in  driving  over  the  crossing  undoubtedly  caused 
his  death,  for  if  he  had  not  so  driven  he  would  not  have  been 
injured.  So,  also,  the  defendants'  act  in  moving  their  train  over 
the  crossing  caused  the  accident,  for  if  they  had  run  it  more 
filowly,  or,  as  was  said  in  argument,  at  a  slightly  slower  rate  of 
speed,  the  deceased  would  have  escaped  injury.  While,  as  the 
jury  found,  the  joint  acts  of  the  deceased  and  the  defendants 
contributed  to  cause  the  accident,  it  has  not  been  found  that 
those  acts  were  negligent,  except  by  inference  from  the  result 
reached  in  the  general  verdict.  There  is  such  a  strong  proba- 
bility that  the  jury  failed  to  comprehend  the  instructions,  that 
we  think  a  new  trial  should  be  granted. 

Verdict  set  aside. 

Clark,  Chase,  and  Wallace,  JJ.,  did  not  sit:  the  others  con- 
curred. 


Eocldngbam, ) 
Dec.,  1894.    \ 


Newcastle  v.  Haywood.  fe    J79 


|f74_    159. 


A  royal  charter  is  admissible  as  evidence  of  title  to  lands  held  under  it. 
A  deed  unaccompanied  by  evidence  of  possession  by  the  grantor,  or  his 
predecessor  of  record,  is  insufficient  to  establish  title  in  the  grantee.    . 

Trespass,  quare  dausuniy  with  counts  in  trespass  de  bonis  and 
in  case.  Plea,  the  general  issue,  with  a  brief  statement  alleging 
that  the  defendant's  wife  was  in  possession  of  the  land  described 
in  the  writ,  and  justifying  as  her  servant.  Subject  to  the  de- 
fendant's exception,  the  plaintiffs  put  in  evidence  their  charter. 
The  court  directed  a  verdict  for  the  plaintiffs,  and  the  defendant 
excepted. 

Samuel  W,  Emery  and  John  S.  H.  Frinky  for  the  plaintiffs. 

Calvin  Page,  for  the  defendant. 

Clark,  J.  This  is  an  action  of  trespass  for  breaking  and  en- 
tering the  plaintiffs'  close  and  carrying  away  a  sign-board 
inscribed,  "Public  Landing,  Free  for  All."  The  defendant 
justified  as  the  servant  of  his  wife,  who  was  alleged  to  have 
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been  in  possession  of  the  premises  described  in  the  writ.  Sub- 
ject to  the  defendant's  exception,  the  plaintiffs  put  in  evidence 
their  charter  from  William  and  Mary  dated  May  30,  1693, 
which,  among  other  things,  gave  to  the  men  and  inhabitants  of 
the  town  of  Newcastle  "  all  streets,  lanes,  and  highways  within 
the  said  town  for  the  public  use  and  service  of  the  men  and 
inhabitants  thereof,  and  travelers  there,  together  with  full  power, 
license,  and  authority  to  the  said  men  and  inhabitants  within 
the  said  town  forever  to  establish,  appoint,  order,  and  direct  the 
establishing,  making,  laying  out,  ordering,  amending,  and  re- 
pairing of  all  streets,  lanes,  highways,  ferry  places,  and  bridge& 
in  and  throughout  the  said  town,  necessary,  needful,  and  con- 
venient for  the  men  and  inhabitants  of  the  said  town  and/or  all 
travelers  and  passengers  there,"  with  a  provision  that  said 
license  should  not  be  extended,  or  construed  to  extend,  to  the 
taking  of  the  property  of  any  person  without  his  consent,  or  by 
some  known  law  of  the  province.  Under  the  charter  the  plain- 
tiffs claimed  to  own  in  fee  all  vacant  and  ungranted  lands  within 
the  limits  of  the  town.  They  introduced  evidence  tending  ta 
show  that  for  more  than  fifty  years  the  locus  in  quOj  which  was 
a  landing  upon  the  seashore,  had  been  used  by  the  citizens  of 
Newcastle,  and  by  all  other  persons  who  have  had  occasion  to 
use  it,  as  a  public  landing;  that  during  all  that  time  the  plain- 
tiffs have  kept  it  in  repair  for  that  purpose ;  and  that  some  forty- 
five  years  ago  they  built  and  have  since  maintained  an  abutment 
or  sea  wall  thereon.  The  admission  in  evidence  of  the  plaintiflfe' 
charter  furnishes  no  ground  for  an  exception.  The  charter  was 
evidence  of  the  claim  under  which  the  plaintiffs  had  used  the 
premises  for  more  than  fifty  years,  and  no  ground  occurs  to 
us  on  which  it  could  be  properly  excluded. 

The  defendant,  admitting  that  he  entered  and  carried  away 
the  si^n-board,  put  in  evidence  deeds  of  the  premises  from  Bell 
to  Leighton,  dated  in  1841,  and  from  Leighton  to  Dolly  Hay- 
wood, the  defendant's  wife,  dated  in  1888,  and  adduced  evidence 
tending  to  show  that  for  three  or  four  years  prior  to  the  date  of 
the  last  named  deed,  he,  under  the  license  and  by  authority  of 
Leighton,  piled  rocks  and  exercised  other  act«  of  ownership 
upon  the  premises,  but  not  thereby  interfering  with  their  use  as 
a  public  landing.  He  proved  that  the  "  Odiorne  lot,''  so  called, 
a  parcel  of  land  which  included  the  landing,  was  taxed  by 
the  selectmen  of  Newcastle  as  non-resident  and  owned  by 
Leighton  in  1843, 1844,  and  1845,  but  adduced  no  evidence  tend- 
ing to  show  that  the  taxes  were  paid.  He  also  proved  that  the 
same  lot  was  taxed  to  his  wife  in  1888,  1889,  1890,  and  1891, 
and  that  she  paid  the  taxes.  The  evidence  tended  to  show  that 
she  returned  the  same  to  be  taxed  in  her  inventory.  In  1888, 
Leighton,  without  so   far  as  appeared  going   upon  the  land. 
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pointed  out  to  the  defendant  the  boundaries  of  the  tract  after- 
wards conveyed  to  his  wife.  There  was  no  other  evidence  tend- 
ing to  show  that  Bell  or  Leighton  was  ever  in  possession  of  the 
premises.  In  1893,  the  defendant,  acting  in  behalf  of  his  wife, 
obstructed  the  landing,  whereupon  the  plaintifts  removed  the 
obstructions  and  erected  the  sign-board. 

The  deeds  of  Bell  to  Leighton  and  of  Leighton  to  the  de- 
fendant's wife  conveyed  no  title  because  there  is  no  evidence 
that  either  of  the  grantors  was  ever  in  possession  of  the  prem- 
ises. It  has  always  been  understood  that  the  mere  production 
of  a  recorded  deed,  with  no  evidence  of  possession,  is  insuffi- 
cient to  establish  a  prima  facie  title,  even  as  against  a  confessed 
wrongdoer.  Graves  v.  Amoskeag  Cb.,  44  N.  H.  462 ;  Bell  v.  Pea- 
body  y  63  N.  H.  233.  An  entry  upon  land  is  not  presumed;  it 
must  be  proved.  The  defendant  having  failed  to  show  title  in 
his  wife,  a  verdict  for  the  plaintiffs  was  properly  directed. 

Exceptions  overruled. 

Carpenter,  J.,  did  not  sit:  the  others  concurred. 


Rockingham, 
Dec,  1894. 


Parker  v.  Dorset. 


An  award  is  sofficiently  certain  and  fiaal  if  it  leaves  nothing  to  be  performed 
to  carry  it  into  effect  but  the  ministerial  acts  of  computation  and  meas- 
urement. 

Assumpsit,  on  an  award.  Facts  found  hy  a  referee.  The 
parties,  by  an  oral  agreement,  submitted  all  differences  between 
them  growing  out  of  their  partnership  business  to  the  determi- 
nation of  an  arbitrator  whose  decision  they  agreed  should  be 
final.  After  a  hearing,  the  arbitrator  awarded  "that  Dorsey 
pay  to  Parker  the  sum  of  $289.82,  Parker  to  pay  from  said  sum 
all  demands  against  the  firm  of  Dorsey  &  Co.  owed  in  Kensing- 
ton, N.  H.,  whether  for  apples,  barrels,  or  casks.  Dorsey  shall 
keep  to  his  own  use  all  the  empty  barrels  now  in  his  possession, 
and  Parker  all  the  empty  barrels  now  in  his  possession ;  Dorsey 
to  have  one  half  of  the  cider  now  at  Parker's,  and  Parker  to 
have  the  other  half."  Upon  the  foregoing  facts  the  referee  found 
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in  the  plaintiff's  favor  for  the  araount  of  the  award,  with  inter- 
est from  the  date  of  the  writ 

Henry  A.  Shute,  for  the  plaintiff. 

Charles  if.  Knight^  for  the  defendant. 

Blodgbtt,  J.  There  is  no  merit  in  the  defendant's  objection, 
that  the  award  is  uncertain  in  its  provision  for  "  Dorsey  to  have 
one  half  of  the  cider  now  at  Parker's,  and  Parker  to  have  the 
other  half."  It  is  true  that  the  text-books  and  decisions  alike 
say  that  an  award  must  be  certain ;  but  this  means  only  that  it. 
must  be  reasonably  certain.  Truesdale  v.  StraWy  58  N.  H.  207, 212;:. 
Strong  v.  Strong,  9  Cush.  560 ;  Cald.  Arb.  109;  Wats.  Arb.  *120; 
Russ.  Arb.  *278.  In  respect  to  certainty,  all  that  is  necessary 
to  a  complete  award  is  that  it  should  be  in  its  terms  so  reason- 
ably certain  as  not  to  leave  its  own  meaning  open  to  future  con- 
troversy. Harris  v.  Company,  9  R.  I.  99, —  11  Am.  Rep.  224,  225. 
As  to  the  cider,  the  award  plainly  falls  within  this  rule.  There 
can  be  no  mistake  as  to  its  meaning.  The  respective  rights  of 
the  parties  are  definitely  determined.  Nothing  is  left  to  be  per- 
formed but  the  mere  ministerial  act  (Russ.  Arb.*274,  and  cases 
cited)  of  division,  by  computation  or  measurement;  and  the 
maxim,  Id  cerium  est  quod  cerium  reddi  pgiesi,  justly  applies. 

It  is,  however,  further  contended  that  the  award  is  not  final, 
because  it  leaves  undivided,  in  fact,  the  thing  which  it  purports 
to  divide.  But  it  is  not  necessary  to  a  complete  award  that  it 
should  execute  itself.  That  is  not  always  possible.  It  is  enough 
if  it  leaves  nothing  to  be  performed  but  the  mere  ministerial 
acts  needed  to  carry  it  into  effect.  Harris  y.  Company,  sitpra  r 
Coghill  V.  Hord,  1  Dana  (Ky.)  350.  "When  it  is  laid  down^  as 
a  principle  of  law  that  an  award  should  be  final,  the  meaning 
is,  not  that  nothing  shall  remain  to  be  done  to  complete  the- 
award,  but  that  the  thing  to  be  done  shall  have  been  determinedf 
and  defined  to  a  reasonable  certainty."^  Sirong  v.  Strong,  supra, 
567.  "  It  may  require  future  ministerial  acts  to  be  done  by  the 
arbitrators  or  others,  but  cannot  reserve  any  judicial  act  to  be 
done."    Russ.  Arb.  *272;  Wats.  Arb.  *106 ;  Bil.  Aw.  *77. 

Upon  this  branch  of  the  case,  as  well  as  the  preceding,  Strong 
V.  Strong  is  directly  in  point.  In  that  case  the  arbitratora 
awarded  to  each  of  two  partners  one  half  of  certain  grain,  crops, 
farming  implements,  and  logs,  and  precisely  the  same  objections 
were  made  to  the  award  as  are  now  made  here ;  but  the  court 
sustained  the  award,  saying  (pp,  556,  567):  "It  is  true,  the  ar- 
bitrators do  not  themselves  actually  sever  the  things  to  be 
divided,  whether  hay,  grain,  utensils,  or  logs.  There  is  nothing 
in  the  submission  which  requires  them  to  effect  such  actual  sev^ 
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erance  and  manual  distribution  of  these  things.  They  adjudge 
and  award  that  the  things  shall  be  divided,  and  they  decide  m 
what  proportions.  In  many  cases  no  more  is  possible  to  be 
done ;  as  of  an  award  for  the  division  of  partnership  effects, 
which  may  happen  at  the  time  to  be  abroad,  or  otherwise  not 
in  the  personal  possession  of  either  party,  and  of  which  the 
quantity  or  value  is  not  known  ;  or,  as  in  the  case  of  an  award 
concerning  objects  not  in  their  nature  presently  divisible,  but 
hereafter  susceptible  of  division,  such  as  the  yet  immature  crop 
of  a  fruit  tree ;  or,  as  in  the  case  of  joint  interests  not  in  their 
nature  capable  at  any  time  of  material  severance,  like  the  prop- 
erty in  a  ship.  All  these,  and  many  other  examples  which 
readily  suggest  themselves,  would  seem  to  show  that  an  award, 
which  purports  to  divide  property  between  two  persons  by  pre- 
scribing a  rule  of  division,  may  well  be  final,  though  the  prop- 
erty in  question  be  not  actually  divided,  nay,  though  it  be 
incapable  of  actual  division.  If  the  award  give  a  definite  and 
certain  rule  for  the  division,  there  is  no  want  of  power  in  the 
law  to  apply  the  rule  and  enforce  its  application.''  To  these 
views  nothing  need  be  added. 

Judgment  on  the  report  for  the  plaintiff. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Rockingham, 
Dec,  1894. 


Dbrrt  National  Bank  v.  Griffin. 


A  tax  sale  of  non-resident  land  cannot  be  sustained  when  the  amount  of 
taxes  assessed  thereon  is  not  inserted  in  the  collector's  list  and  advertise- 
ment as  required  by  G.  L.,  c.  69,  55. 1,  3. 

Bill  in  Equity,  to  remove  a  cloud  upon  the  plaintiffs'  title 
to  a  part  of  the  Eaton  farm.  The  defendant's  demurrer  was 
overruled,  pro  forma.  Facts  found  by  the  court.  April  1,  1890, 
M.  W.  G.,  a  resident  of  Chicago,  111.,  owned  the  farm,  and  a 
quantity  of  lumber  piled  upon  it,  that  had  been  manufactured 
from  timber  cut  on  the  farm.  May  5,  1890,  she  conveyed  a  part 
of  the  farm  to  K,  who  mortgaged  the  same  to  the  plaintiffs.  In 
January,  1893,  in  a  suit  to  foreclose  the  mortgage,  the  plaintiffs 
recovered  judgment,  under  which  they  were  put  in  possession  of 
the  premises,  June  19,  1893,  but  they  did  not  retain  and  have 
not  since  had  the  possession. 
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The  taxes  for  1890,  amounting  to  $174.51,  were  assessed  as 
non-resident  on  the  farm  and  buildings,  valued  at  $8,000,  and 
on  the  manufactured  lumber,  designated  as  ''stock  in  tirade," 
valued  at  $1,000.  The  list  committed  to  the  collector  stated 
the  amount  of  taxes  assessed  on  the  farm  to  be  $174.51.  He 
advertised  the  farm  for  sale  March  18,  1891,  stating  in  his  notice 
of  the  sale  that  so  much  of  it  would  be .  sold  as  would  be  suffi- 
cient to  pay  the  taxes,  $174.51,  assessed  thereon  and  costs.  At 
the  sale  the  part  of  the  farm  in  question  was  sold  to  the  defend- 
ant for  $184.68,  being  the  amount  of  the  taxes  and  costs.  He 
received  a  deed  and  has  possession  of  the  premises. 

Greenleaf  K,  Bariletty  for  the  plaintiffs. 

Calvin  Page^  for  the  defendant. 

Carpenter,  J.  The  demurrer  is  sustained.  The  defects  in 
the  defendant's  tax  title  appear  upon  the  record.  Edstinan  v. 
Thayer^  60  N.  H.  408.  But  the  plaintiffs  may  at  the  trial  term 
be  permitted  to  amend  by  filing  a  declaration  in  a  writ  of  entry. 

The  defendant's  title  is  invalid.  Both  the  list  of  taxes  as- 
sessed upon  non-resident  lands  and  the  collector's  advertisement  of 
the  lands  for  sale  are  required  to  state  "  the  amount  of  taxes  as- 
sessed thereon."  G.  L.,  c.  59,  s$.  1,  3.  This  requirement  is  mate- 
rial and  mandatory.  Eastman  v.  Little^  5  N.  H.  290 ;  Weeks  v. 
Waldron,  64  N.  H.  149 ;  Alexander  v.  Pitts,  7  Gush.  503.  It  can- 
not  be  held  that  the  number  of  acres  must,  and  that  the  amount 
of  the  tax  need  not,  be  stated.  Accuracy  in  the  latter  is  easy  ;  in 
the  former  difficult,  and  in  many  cases  impossible.  The  state- 
ment of  the  number  of  acres  seems  to  be  material,  chiefly  be- 
cause the  statute  makes  it  so ;  but  there  are  good  reasons  for 
requiring  the  amount  of  the  tax  to  be  stated.  One  purpose  is 
to  intorm  the  non-resident  and  distant  owner  of  the  exact 
amount  he  is  called  upon  to  pay  in  order  to  save  his  land  from 
a  sale.  The  statute  intends  that  he  may  rely  on  the  information 
contained  in  the  notice  of  the  sale  without  further  inquiry. 

This  is  not  the  case  of  an  excessive  assessment.  Tafi  v.  Par- 
rett,  58  N.  H.  447;  French  v.  Spalding,  61  N.  H.  395.  The  as- 
sessment was  correct.  The  error  consists  in  advertising  and 
selling  the  land  for  taxes  not  '*  assessed  thereon."  Buttrickv. 
Company,  59  N.  H.  392. 

Case  discharged. 
Chase,  J.,  did  not  sit :  the  others  concurred. 
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Bockingham,  ) 
Dec,  1894.    $ 


Ladd  V.  Granite  State  Brick  Co.  to  l^ 

Whether  a  lawful  business  properly  conducted  constitutes  an  actionable  71  l^ 
nuisance  when  injurious  to  another,  depends  upon  its  reasonableness  H  ^ 
under  all  the  circumstances.  I  ^  ^^ 

I  72    100 
72    joi 

Bill  in  Equity,  filed  March  26,  1892,  praying  for  an  injunc-  72  sia 
tion  against  the  manufacture  of  bricks  near  the  plaintiff's  dwell-  |*«  issl 
ing.  Facts  found  bv  the  court.  In  1890,  the  defendants  l)egan  '^'^  ^' 
the  manufacture  of  bricks  on  their  land  about  seventy  rods 
from  the  plaintiff's  house.  On  a  few  acres  of  the  plaintiff's 
land,  between  her  house  and  the  brick-kilns,  there  is  a  natural 
growth  of  hard  pine  and  a  small  percentage  of  white  pine.  At 
times  during  the  burning  of  brick,  smoke  or  vapor  from  the 
kilns  is  carried  by  the  wmd  to  the  plaintiff's  house,  causing  a 
perceptible  odor  that  is  offensive  and  temporarily  annoying  to 
the  plaintiff.  She  is  sixty-six  years  old,  and  has  been  for  many 
years  in  delicate  health,  with  a  predisposition  to  bronchial 
troubles  and  erysipelas.  She  is  susceptible  to  irritation  from 
atmospheric  changes  and  sensitive  to  any  supposed  invasion  of 
her  rights.  The  smoke  or  vapor  carried  to  her  house  is  not 
such  in  quantity  or  quality  as  to  cause  serious  inconvenience  or 
perceptible  injury-  to  persons  of  ordinary  health  and  tempera- 
ment, but  the  plamtiff,  in  her  enfeebled  state  and  nervous  con- 
dition, is  troubled  by  it.  It  oppresses  her  breathing,  causes  her 
to  cough  more  than  usual,  and  has  a  tendency  to  bring  out 
erysipelas. 

The  foliage  or  needles  on  some  of  the  white  pines  nearest  to 
the  kilns  and  on  the  side  of  them  next  to  the  kilns  have  turned 
to  a  reddish  brown  color,  indicating  decay.  This  discoloration 
was  caused  by  the  smoke  or  gas  from  the  kilns.  No  trees  have 
been  killed.  The  value  of  the  grove  as  a  protection  to  the 
plaintiff's  dwelling  from  winds  and  storms  is  not  affected,  nor 
18  its  ornamental  value  seriously  impaired. 

During  the  first  two  years,  the  defendants  used  coal  dust  in 
their  kilns,  which  in  the  process  of  burning  generated  a  gas 
that  is  destructive  to  certain  kinds  of  trees.  In  August,  1892, 
they  discarded  coal,  and  since  that  time  have  used  nothing  but 
wood. 

The  defendants'  use  of  their  property  is  not  unreasonable  to 
the  plaintiff.  The  damage  to  them  from  an  injunction  restrain- 
ing the  continuance  of  their  business  would  be  large.  The 
damage  to  l^the  plaintiff,  if  any,  from  a  continuance  of  the  bus- 
iness will  be  small  and  not  irreparable. 
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Frink  ^  Batchelder,  William  L.  Foster,  and  Streeter,  Walker  f- 
Chase^  for  the  plaintiff. 

Drury  f  Peaslee,  Cahnn  Page^  and  Blachner  ^  Vaughan  (of 
Massachusetts),  for  the  defendants. 

Carpenter,  J.  "  The  maxim,  Sic  utere  tuo  ut  alienuM  non 
Icedas,^'  says  M-le,  J.,  in  Bonomi  v.  Backhouse^  E.  B.  &  E.  622, 643, 
''is  mere  verbiage.  A  party  may  damage  the  property  of 
another  where  the  law  permits,  and  he  may  not  where  the  law 
prohibits ;  so  that  the  maxim  can  never  be  applied  till  the  law 
is  ascertained,  and  when  it  is  the  maxim  is  superfluous."  The 
same  may  be  said  of  the  correlative  maxim.  Qui  jure  sua  utitur 
neminem  Icedit  To  the  proper  application  of  either,  a  prior  de- 
termination of  the  legal  rights  of  the  parties  in  their  relation  to 
each  other  is  essential.  Equal  rights  are  often  in  conflict. 
One's  lawful  use  of  a  public  highway  may  seriously  interfere 
with,  or  for  a  time  wholly  prevent,  its  use  by  another  who  has 
an  equal  right  to  its  free  and  unobstructed  use.  While  one  may 
in  general  put  his  property  to  any  use  he  pleases  not  in  itself 
unlawful,  his  neighbor  has  the  same  right  to  the  undisturbed 
enjoyment  of  his  adjoining  property.  The  right  of  each  is  qual- 
ified by  that  of  the  other. 

Livery  stables,  lime-kilns,  brick-kilns,  butchers*  shops,  pig- 
sties, tallow  factories,  smelting  works,  tanneries,  noisy  work- 
shops, and  various  other  establishments  useful  and  necessary, 
but  productive  of  more  or  less  annoyance  and  injury  to  neigh- 
boring proprietors,  may  be  maintained  in  some  places  and  not 
in  others,  although  their  injurious  effect  upon  adjacent  property, 
and  upon  the  personal  comfort  of  those  dwelling  in  the  vicinity, 
is  in  each  case  the  same.  What  standard  does  the  law  provide 
by  which  the  business  conducted  in  one  place  is  declared  lawful 
and  in  another  unlawful  ? 

Whatever  may  be  the  law  in  other  jurisdictions,  it  must  be 
regarded  as  settled  in  this  state  that  the  test  is  the  reasonable- 
ness or  unreasonableness  of  the  business  in  question  under  all 
the  circumstances.  The  owner  may  put  his  land  or  other  prop- 
erty to  any  use  not  unlawful  which,  in  view  of  his  own  interest 
and  that  of  all  persons  affected  by  it,  is  a  reasonable  use. 
For  the  consequence  to  others  of  such  a  use,  he  is  not  respon- 
sible. The  question  of  reasonableness  is  a  question  of  fact. 
Basseit  v.  Company,  43  N.  H.  569;  Hayes  v.  Waldron,  44  N.  H. 
580 ;  Swett  v.  Cutts,  50  N.  H.  439 ;  JEaton  v.  Bailroad,  51  K  H. 
504,  530-533;  Brown  v.  Collins,  53  K  H.  442,  446-448;  Holden 
V.  Lake  Co.,  53  N".  H.  552;  Thompson  v.  Company,  54  N.  H.  545,. 
556,  559;  Garland  v.  Toione,  55  N.  H.  55,  59;  Green  v.  Gilbert^ 
60  N.  H.  144;  Jojies  v.  Aqueduct,  62  N.  H.  488;  Bindge  v.  Sar- 
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gmt,  64  K  H.  294;  Graves  v.  Shattuck,  85  K  H.  257,  265-268  ; 
Mclntire  v,  Plaisiedy  57  K  H.  606 ;  Lumber  Co.  v.  Company,  65- 
N.  H.  290,  890-392;  Davis  v.  Whitney,  ante,  p.  66. 

It  is  found  that  the  use  made  by  the  defendants  of  their  land 
is  not  unreasonable  to  the  plaintiff, — that  is  to  say,  it  is  not 
unreasonable  so  far  as  by  it  she  is  affected.  It  does  not  unrea- 
Bonably  interfere  with  or  prejudice  her  rights.  The  evidence 
was  competent  and  sufficient  to  support  the  finding,  and  it  can- 
not be  revised.  By  consenting  to  a  trial  by  the  court  of  the 
merits,  the  objection,  that  equity  does  not  ordinarily  intervene 
in  such  cases  until  the  existence  of  the  alleged  nuisance  is  es- 
tablished at  law,  was  waived.  The  case  stands  as  if  in  a  trial  at 
law  the  jury  had  found  against  the  plaintiff. 

Bill  dismissed^ 
Blodgett,  J.,  did  not  sit :  the  others  concurred. 


Strafford,  ) 
Dec..  1894.  S 

Downing  v.  Farmington. 

A  non-resident  payer  ef  taxes  on  personal  property  may  appeal  from  the 
selectmen's  refusal  to  abate  his  tax  at  any  time  within  nine  months  after 
he  has  received  actual  notice  of  the  tax. 

Petition,  filed  January  12,  1894,  for  the  abatement  of  a  tax 
assessed  in  Farmington  against  the  plaintiff,  April  1,  1892,  upon 
his  stock  in  the  Farmington  National  Bank.  Facts  found  by  the 
court.  The  plaintiff  was  a  resident  of  Haverhill,  Massachusetts. 
In  July  or  August,  1892,  the  collector  of  taxes  of  Farmington 
sent  a  bill  of  the  tax,  by  mail,  addressed  to  the  plaintiff  at 
Haverhill,  which  he  did  not  receive.  He  first  learned  of  the 
tax  in  August,  1893.  K  the  sending  of  the  bill  was  suflicient 
notice  of  the  tax,  the  petition  is  to  be  dismissed ;  otherwise  the. 
tax  is  to  be  abated. 

Robert  G.  Pike,  for  the  plaintiff. 

George  E.  Cochrane,  for  the  defendants. 

Chase,  J.  An  appeal  may  be  taken  from  the  selectmen's  re- 
fusal or  neglect  to  abate  a  tax  at  any  time  within  nine  months 
after  notice  of  the  tax.    P.  S.,  c.  59,  5.  11;  Larkin  v.  Portsmouth^ 
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69  N.  H.  26 ;  Farmington  v.  Dovming,  67  N.  H.  441.  The  man- 
ner of  giving  notice  to  a  non-resident  of  a  tax  assessed  upon  his 
personal  property  is  not  prescribed  in  the  statutes.  Non-residents 
are  expressly  excepted  from  the  operation  of  P.  B.,c.  60,5.  2;  and 
section  2  of  chapter  61  relates  to  taxes  assessed  upon  real 
estate.  The  statute  **  does  not  require  the  person  taxed  to  appeal 
within  a  particular  time  from  the  assessment  of  the  tax ;  but  it 
allows  him  to  appeal  within  nine  months  after  he  has  had  notice 
of  the  tax, — and  that  might  be  years  after  the  assessment.** 
Trust  ^  Guaranty  Co.  v.  Portsmouth,  59  N.  H.  83,  34;  It  con- 
templates actual  notice.  Whether  the  notice  must  be  in  writing 
or  may  be  given  orally  (^Gordon  v.  Clifford,  28  N.  H.  402,  413^ 
is  a  question  that  need  not  be  considered  because  it  is  founa 
that  the  plaintiff  had  no  notice,  written  or  oral,  until  August, 
1893.  The  mailing  of  a  bill  of  the  tax  to  the  plaintiff  might 
justify  an  inference  that  he  received  it  and  became  informed  of 
its  contents,  in  the  absence  of  proof  to  the  contrary  (Sabre  v. 
Smith,  62  N.  H.  663,  665);  but  it  being  shown  that  he  did  not 
receive  it,  there  is  no  room  for  inference. 

According  to  the  provisions  of  the  case,   the  tax  must  be 
abated. 

Tax  abated. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Strafford, 
Dec.  1894. 


} 


eT'issi      Wallace   ^  a.  v.   Glasgow   Investment  Co.  <f  TV.,  Letcher, 

09    237  VII 

Claimant. 


Id  the  absence  of  fraud,  an  attaching  creditor  has  no  greater  right  against 
the  trustee  than  the  defendant  would  have  in  an  action  against  him. 

If  insurance  upon  property  conveyed  in  trust  to  secure  purchase  money,  and 
insured  for  the  benefit  of  the  trust  in  compliance  with  its  terms,  is  paid  to 
A,  under  an  agreement  that  it  is  to  be  subject  to  the  provisions  of  the  trust, 
he  will  not  be  chargeable  as  trustee  in  a  suit  by  a  general  creditor  of  the 
grantor ;  and  upon  an  issue  between  such  creditor  and  a  claimant  under  the 
trust  deed,  the  latter  is  entitled  to  the  funds. 

Foreign  Attachment.  Issue  between  the  plaintiffs  and  the 
claimant.  Facts  found  by  the  court.  June  1,  1891,  the  defend- 
ants received  from  the  Natural  Bridge  Park  Association  a  deed 
of  land  in  Virginia  on  which  was  a  hotel  and  other  buildings, 
upon  certain  conditions,  one  of  which  was  that  they  should 
assume,  guarantee,  and  secure  by  deed  of  trust  of  this  property 
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the  payment  of  the  balance  of  the  purchase  money  then  due  to 
the  Natural  Bridge  Forest  Co.  In  compliance  with  this  condi- 
tion, the  defendants  on  that  day  prepared  a  deed  of  this  property 
to  Letcher,  by  the  terras  of  which  it  was  to  be  held  in  trust  by 
him  to  secure  the  payment  of  the  principal  and  interest  of  ninety 
bonds  of  $1,000  each,  to  be  issued  by  the  defendants,  payable  to 
the  Natural  Bridge  Forest  Co.  This  deed  was  signed  in  June, 
1891,  but  was  not  acknowledged  until  August  22,  1891,  nor 
delivered  to  Letcher,  the  trustee,  or  recorded  until  December 
30, 1891,  when  the  indebtedness  had  been  reduced  from  $90,000 
to  $64,000.     Bonds  to  the  latter  amount  only  were  issued. 

By  the  terms  of  the  trust  deed,  the  defendants  also  agreed  to 
keep  the  buildings  and  property  insured  for  the  benefit  of  the 
trust  to  the  extent  of  at  least  $40,000.  October  21,  1891,  the 
hotel,  which  was  a  substantial  part  of  the  property,  was  destroyed 
by  fire.  November  12,  1891,  the  defendants  and  the  Natural 
Bridge  Forest  Co.  agreed  '*  that  the  money  to  be  received  by  the 
Glasgow  Investment  Co.  from  insurance  on  Forest  Inn  Hotel 
and  its  contents  shall,  when  the  same  is  paid  by  the  insurance 
companies,  be  placed  in  the  hands  of  George  E.  Wallace  upon 
special  trust  to  be  held  by  the  said  Wallace  subject  to  the  provi- 
sions and  conditions  of  a  deed  of  trust  executed  by  the  Glasgow 
Investment  Co.  to  S.  H.  Letcher,  trustee,  said  deed  bearing  date 
June  1, 1891,  not  yet  delivered."  In  compliance  with  this  agree- 
ment, a  part  of  the  insurance  money  was  paid  to  Wallace  on  or 
before  December  23, 1891,  and  the  balance  in  March,  1892.  The 
agreement  was  not  fraudulent  as  to  creditors. 

February  10,  1892,  the  plaintiffs  brought  this  action  and  at- 
tached the  funds  in  the  hands  of  Wallace.  Their  claim  is  not  a 
?art  of  the  bonded  indebtedness  secured  by  the  trust  deed, 
•etcher,  in  behalf  of  the  bondholders,  claims  the  funds  as  a  part 
of  the  trust  fund  to  secure  the  payment  of  the  bonds.  The 
amount  of  the  bonded  indebtedness  is  $64,000  and  interest.  A 
receiver  of  the  defendant  company  has  been  appointed  by  the 
United  States  Circuit  Court  for  the  Western  District  of  Virginia, 
and  August  8, 1892,  Letcher  was  authorized  by  a  decree  of  that 
court  to  collect  the  funds  in  controversy.  The  plaintiffs  also 
claimed  title  to  the  funds  under  certain  Virginia  statutes.  It 
was  held  that  the  claimant  was  entitled  to  the  funds,  the  trustee 
was  discharged,  and  the  plaintiffs  excepted. 

Elmer  X  Smart,  John  Kivel,  and  Frank  S.  Slreetery  for  the 
plaintiffs. 

Calvin  PagCj  for  the  claimant. 

Wallace,  J.     The  question  to  be  determined  is  whether  the 
insurance  money  in  the  hands  of  the  trustee  shall  be  held  by  the 
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plaintiflfe  for  the  satisfaction  of  their  claim  against  the  defend- 
ants, or  by  the  claimant  for  the  benefit  of  the  defendants'  bond- 
holders. It  is  a  general  rule  that  in  the  absence  of  fraud  the 
attaching  creditor  has  no  greater  rights  against  the  trustee  thaa 
the  defendant  would  have  in  an  action  brought  by  him  against 
the  trustee ;  and  as  the  trustee  process  is  an  equitable  proceed- 
ing, the  trustee  can  be  charged  for  only  such  sum  as  the  defend- 
ant could  equitably  recover  against  him.  Leland  v.  &6m,  27 
K  H.  74;  Forist  v.  Bellows,  59  N.  H.  229;  Carter  v.  Webster,  65 
N.  H.  17. 

The  defendants  could  not  recover  this  money  in  a  suit  against 
the  trustee,  in  the  face  of  the  condition  upon  which  they  pur- 
chased the  property.  They  agreed  to  secure  the  balance  of  the 
purchase  money  then  due  by  a  deed  of  trust  of  the  property. 
The  deed  of  trust,  given  to  Letcher  in  compliance  with  that  con- 
dition, provided  that  the  property  should  be  held  to  secure  the 
payment  of  the  bonds  and  should  be  insured  for  the  benefit  of 
the  trust,  while  the  supplemental  agreement,  made  after  the 
buildings  were  burned,  provided  that  the  insurance  money 
should  be  paid  into  the  hands  of  the  trustee,  to  be  held  "  subject 
to  the  provisions  and  conditions  "  of  the  trust  deed.  These  agree- 
ments would  preclude  a  recovery  in  such  an  action.  By  these 
instruments,  executed  before  the  commencement  of  the  plaintiflfe* 
suit,  the  defendants  placed  this  money  beyond  their  control.  It 
was  pledged  as  securitv  for  the  payment  of  the  bonds  given  for 
the  purchase  money  or  the  property,  in  accordance  with  the  con- 
dition upon  which  the  property  was  conveyed.  In  the  light  of 
these  agreements  and  conveyances,  the  defendants  have  no  legal 
right  or  equitable  claim  to  this  money  as  against  Letcher,  who 
claims  it  in  behalf  of  the  bondholders  for  whose  benefit  it  was 
pledged.  Nor  have  the  plaintiffs  any  better  claim  than  the  de- 
lendants,  as  it  was  found  the  agreement  was  not  fraudulent  as  to 
creditors. 

The  fact  that  part  of  the  insurance  money  was  not  paid  into 
the  hands  of  the  trustee  until  after  the  time  of  the  service  of 
the  plaintiffs'  writ  upon  him  can  make  no  difference.  Before 
that  time,  the  trust  deed  had  been  executed  and  delivered,  and 
the  supplemental  agreement  of  ITovember  12,  1891,  absolutely 
fixing  the  right  of  the  bondholders  to  have  this  money  held  as 
security  for  the  bonds,  had  been  made. 

The  Virginia  statutes  do  not  cliange  the  result.  The  principal 
defendant  is  a  Virginia  corporation,  having  its  domicile  in  that 
state.  It  is  insolvent,  and  for  more  than  two  years  has  been  in 
the  hands  of  a  receiver  appointed  by  the  United  States  Circuit 
Court  for  the  Western  District  of  Virginia.  The  claimant  has 
been  ordered  by  that  court  to  collect  this  fund.  As  he  is  acting 
under  the  order  of  that  court,  the  money,  if  recovered  by  him, 
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will  be  subject  to  its  order ;  and  it  will  be  for  that  court  to  de- 
termine whether  the  Forest  company  is  entitled  to  the  fund,  or 
whether,  under  the  laws  of  Virginia,  it  shall  be  held  for  the  ben- 
efit of  all  the  creditors. 

Excepiioiis  overruled. 

Smith  and  Clark,  JJ.,  did  not  sit :  the  others  concurred. 


Strafford,  }  , 

Dec.,  1894.  \  \^~^ 

Hayes  ^  a.  v.  Rollins  ^  a.  ' 

CoLBATH  V.  Rollins  ^  a. 

The  marriage  of  persons  within  the  prohibited  degrees  is  void,  and  the  sur- 
viyor  of  such  marriage  takes  no  portion  of  the  other^s  estate. 

Bills  in  Equity,  to  determine  the  rights  of  the  parties  in 
property  in  which  Samuel  E.  Colbath  claimed  an  interest  as  the 
surviving  husband  of  Carrie  J.  Colbath.  Facts  found  by  the 
court,  oarauel  E.  and  Carrie  J.  were  cousins.  Both  resided  in 
this  state  at  the  time  of  their  marriage  here  in  1889,  and  there- 
after until  her  decease. 

George  JE.  Cochrane^  for  C.  E.  and  M.  B.  Hayes. 

Cogswell  ^  Blacksione^  for  Rollins  and  Cate,  trustees. 

Fdker  ^  Pearl,  for  Samuel  E.  Colbath. 

Wallace,  J.  The  statute  in  force  at  the  time  of  the  marriage 
in  question  prohibited  the  marriage  of  cousins  (G.  L.,  c.  180,  ss. 
1,  2),  and  provided  that  "  Every  marriage  contracted  by  parties 
within  the  degrees  prohibited  by  the  two  preceding  sections  is 
incestuous  and  void,  and  the  issue  of  such  marriage  illegitimate." 
6.  L.,  c.  180,  s.  3.  It  also  provided  that  "  All  marriages  prohib- 
ited by  law  on  account  of  the  consanguinity  or  affinity  of  the 
parties,  ...  if  solemnized  in  this  state,  shall  be  absolutely  void 
without  any  decree  of  divorce  or  other  legal  process."  G.  L  , 
c.  182,  s.  1. 

Under  the  common  law,  the  canonical  impediments  of  consan- 
guiuity  and  affinity  only  rendered  a  marriage  voidable.  Until 
set  aside,  it  was  practically  valid.  Some  of  the  American  courts, 
following  this  doctrine,  have  construed  statutes  declaring  such 
marriages  void  as  meaning  voidable,  when  such  construction 
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wa8  not  expressly  precluded  by  the  terms  of  the  statute.  1  Bish. 
Mar.  &  Div.,  ss.  105,  112,  320.  But  our  statute,  which  expressly 
provides  that  marriages  within  the  prohibited  degrees  shall  be 
absolutely  void  without  any  decree  of  divorce  or  other  legal 
process,  fenders  this  marriage  void.  It  is  impossible  to  put  any 
other  construction  upon  the  statute  without  doing  violence  ta 
the  English  language,  and  defeating  the  clearly  expressed  inten- 
tion of  the  legislature.  Blaisdell  v.  Bickum,  139  Mass.  250.  The 
marriage  between  these  parties  being  absolutely  void  without 
any  judicial  process  or  decree,  Samuel  E.  can  take  thereby  na 
interest  in  the  estate  of  Carrie  J. 

Case  discharged. 
All  concurred. 


Belknap,    ) 
Dec,  1894.  S 

Cogswell,  Jdm'r,  v.  Concord  &  Montreal  Railroad. 

A  release  by  an  administrator  is  a  good  plea  in  bar  to  an  action  under  P.  S.^ 
c.  191,  88.  8-13s  for  the  benefit  of  a  widow  and  minor  children. 

Case,  for  negligently  causing  the  death  of  the  plaintiff's  intes- 
tate, Edgar  A.  Holbrook,  on  December  10,  1892.  Pacts  found 
by  the  court.  The  plaintiff  was  appointed  administrator  in  Feb- 
ruary, 1893,  and  on  June  17,  1893,  executed  to  the  defendants  a 
release  under  seal  of  all  causes  of  action  on  account  of  said  in- 
jury. The  deceased  was  survived  by  a  widow  and  two  minor 
children.  No  guardian  of  the  children  was  appointed.  On  De- 
cember 1,  1893,  the  widow  caused  this  action  to  be  brought. 
The  defendants  pleaded  the  release  in  bar,  and  the  plaintiff  de- 
murred. 

Jewell,  Stone,  Owen  ^  Martin,  for  the  plaintiff. 

Frank  S.  Streeter,  Jeivett  ^  Plummer,  and  E.  A.  ^  C.  B.  Hib^ 
bard,  for  the  defendants. 

Smith,  J.  The  demurrer  raises  the  question  whether  the  re- 
lease pleaded  is  a  bar  to  the  action;  in  other  words,  whether  an 
administrator  in  this  class  of  actions  has  the  power  to  release  the 
cause  of  action. 

A  debt  due  from  an  insolvent  person  may  be  compromised 
and  discharged  on  payment  of  such  part  thereof  as  the  adminis- 
trator deems  proper,  and  he  shall  be  chargeable  only  for  the 
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amount  received.  P.  S.,  c.  189,  s.  10;  R.  S.,  c.  159,  s.  8;  G.  S., 
c.  177,5.  9;  G.  L.,  c.  196,5.  9.  This  is  a  re-enactment  of  the 
statute  of  July  1,  1825,  which  provided  that  judges  of  probate, 
upon  application,  might  authorize  an  administrator  to  compound 
and  discharge  any  debts  or  demands  due  to  the  estate  in  case  of 
the  insolvency  of  the  debtor,  on  receiving  such  sum  as  he  should 
deem  proper,  or  the  judge  of  probate  might  direct;  and  that  he 
should  not  be  held  accountable  on  settlement  of  his  account  for 
any  debt  or  demand  so  compromised  and  discharged,  beyond  the 
amount  he  had  received.  Laws  1830,  p,  350.  In  Wyman^s  Ap- 
pealy  13  K  H.  18,  it  was  said  that  "  before  the  passage  of  the 
statute  [of  1825],  an  administrator  might  lawfully  compound 
with  a  debtor,  and  receive  less  than  the  amount  of  the  debt,  if 
he  could  show  that  what  he  had  done  was  beneficial  to  the  estate. 
But  he  acted  in  some  peril  in  the  matter;  for  if  an  objection  was 
taken,  the  burden  of  proof  lay  upon  him  to  show  that  he  had 
acted  judiciously,  and  that  the  estate  had  not  been  prejudiced 
by  the  compromise ;  and  if  he  failed  in  this,  he  might  be  made 
chargeable  with  the  difierence.  To  obviate  this  difficulty,  and 
perhaps  also  to  remove  doubts  upon  the  subject,  the  statute  has 
provided  a  mode  in  which  the  administrator,  by  obtaining  a  pre- 
vious authority  from  the  judge,  may  compromise  with  a  debtor, 
with  perfect  safety,  and  without  being  subjected  to  expense  in 
sustaining  his  acts.  But  the  right  to  compromise  which  existed 
prior  to  the  passage  of  the  statute,  is  not  taken  away.  It  may 
still  be  exercised  as  before,  subject  to  the  same  limitations  and 
risk." 

So  the  right  of  an  administrator  to  submit  to  arbitration  does 
not  appear  to  ever  have  been  denied.  Bean  v.  Famavi^  6  Pick. 
269,  272.  In  that  case  it  was  said :  "  The  general  principle  is, 
that  every  one  having  the  capacity  to  contract,  or  to  release  his 
right,  may  make  a  submission  to  an  award.  If  a  less  sum  should 
be  awarded  in  favor  of  the  executor  or  administrator  than  he 
would  be  entitled  to  recover  at  law,  he  might  be  held  to  account 
for  the  deficiency  to  the  heirs,  or  other  persons  interested  in  the 
efiects  of  the  testator  or  intestate,  but  the  award  would  be  bind- 
ing." In  Ckadboum  v.  Chadbourn,  9  Allen  173,  it  was  held  that 
this  authority  was  not  repealed  or  impaired  by  the  statute  em- 
powering courts  of  probate  to  authorize  executors  and  adminis- 
trators to  adjust  by  arbitration  demands  in  favor  of  or  against 
the  estates  by  them  represented;  that  "  the  legislature  intended 
only  to  give  security  and  protection  to  these  officers  in  the  exer- 
cise of  that  authority  with  which  they  are  clothed  by  the  com- 
mon law,  and  to  relieve  them  from  liability  to  have  their  acts 
.  .  .  revised  or  set  aside  to  their  injury  by  those  who  were  inter- 
ested in  the  effects  of  the  testator  or  intestate.'' 

VOL.  Lxvra.    14 
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The  power  of  an  administrator  to  submit  to  arbitration  is  said 
to  be  based  upon  the  fact  that  he  has  power  to  prosecute  or  de- 
fend suits.  Kendall  v.  Bates,  35  Me.  357  ;  Eaton  v.  CoU,  1  FairC 
137:  Weston  y.  Stuart,  2  Fairf.  326.  The  award  is  binding 
against  him  in  his  fiduciary  capacity  ( Wheatley  v.  Martin* s  AdmWj 
6  Leigh  62),  and  against  the  legatees  or  distributees  and  credit- 
ors of  the  estate.     Strodes  v.  Pattern,  1  Brock.  228. 

At  common  law  no  civil  action  could  be  maintained  for  the 
killing  of  a  human  being.  Wyait  v.  Williams,  43  N.  H.  102,  and 
authorities  cited.  Actio  personalis  moritur  cum  persona.  Neither 
the  heir  nor  the  executor  represents  the  person  of  the  ancestor 
or  testator,  except  as  to  his  real  and  personal  estate.  Sawyer  v. 
Railroad,  58  N.  H.  517,  519.  This  action  is  founded  on  the  stat- 
ute which  provides  that  actions  of  tort  for  physical  injuries  to  the 
person  and  the  causes  of  such  actions  shall  survive.  If  the  action 
18  brought  by  the  party  injured  in  his  lifetime,  the  prosecution 
after  his  decease  may  be  assumed  by  his  administrator ;  or  if  not 
then  commenced,  may  be  brought  by  the  administrator,  and  the 
damages  recovered,  less  expenses  of  recovery,  are  distributed  to 
the  widow  or  widower  of  the  deceased  and  to  the  children  or 
heirs  at  law.  P.  S.,  c.  191,55.  8-13.  This  is  a  re-enactment,  with 
material  modifications,  of  the  original  statute  of  1850.  Laws 
1850,  c.  953,5.  7. 

In  this  suit  the  plaintiffs  in  interest  are  the  widow  and  two 
minor  children  of  the  deceased.  If  he  left  creditors,  the  proceeds 
of  any  judgment  that  may  be  recovered  are  not  assets  for  the 
satisfaction  of  their  claims.  If  there  are  other  assets,  and  the 
estate  is  insolvent,  they  belong  to  the  creditors,  and  cannot  be 
used  for  defraying  the  expenses  of  a  suit  in  which  they  can  have 
no  interest.  The  plaintiff  is  not  bound  to  advance  funds  for, 
nor  incur  costs  in,  the  prosecution  of  the  suit.  An  administrator 
is  not  bound  to  enforce  a  doubtful  claim  at  the  expense  of  the 
estate.  If  heirs  wish  the  question  legally  settled,  it  is  their  duty 
to  indemnify  him  against  costs.  Griswold  v.  Chandler,  5  N.  H. 
492,  494;  Sanborn  y.  Goodhue,  28  K  H.  48,  58;  Merrill  v.  Wood- 
bury, 61  N.  H.  504 ;  Andrews  v.  Tucker,  7  Pick.  250. 

This  suit  being  prosecuted  for  the  exclusive  benefit  of  the 
widow  and  children  of  the  deceased,  they  have  the  right,  upon 
indemnifying  the  administrator  against  costs  and  expenses,  to 
commence  and  prosecute  it  in  his  name  at  their  own  expense, 
and  to  employ  such  counsel  as  they  may  prefer.  The  rights  of 
the  real  parties  in  interest  are  always  protected.  Phelps  v.  Ma- 
hurin,  6  N.  H.  535 ;  Berry  v.  Gillis,  17  N.  H.  9,  17.  Subsequent 
attaching  creditors  are  admitted  to  defend  when  justice  requires 
it;  and  generally,  any  person  who  can  satisfy  the  court  that  he 
has  any  right  involved  in  the  trial  of  a  case  may  be  admitted  to 
prosecute  or  defend  the  action.  Carlton  v.  Patterson^  29  N.  H. 
580,  586. 
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Under  the  original  statute,  the  action  was  by  indictment  in  the 
name  of  the  state,  criminal  in  form,  but  a  civil  action  in  fact. 
Stale  V.  Railroad,  52  N.  H.  528.  The  action  was  prosecuted  by, 
and  at  the  expense  of,  the  beneficiaries  of  the  fine  imposed,  if  a 
verdict  of  guilty  was  returned.  The  rights  of  the  plaintiffs  in 
interest  in  the  present  suit  are  not  in  legal  effect  essentially  dif- 
ferent from  what  they  would  be  if  the  action  were  by  indictment 
as  under  the  original  statute.  But  the  admission  of  parties  in- 
terested to  prosecute  or  defend  a  suit  "  has  no  effect  upon  the 
rules  or  principles  which  govern  the  case.  It  still  remains  the 
action  of  the  original  plaintiff  against  the  original  defendant, 
and  the  case  still  proceeds  and  is  to  be  tried  upon  the  same 
rules  and  principles  as  it  would  do  if  no  third  person  had  inter- 
fered." jBett,  J.,  in  Carlton  v.  Patter son^  supra;  Child  v.  Powder 
TForfo,  45  K  H.  547,  549;  Porter  v.  Raymond,  53  JN.  H.  519. 

No  question  of  fraud  is  raised  by  the  pleadings,  and  it  must 
be  assumed  that  the  settlement  which  led  to  the  giving  of  the 
release  pleaded  was  conducted  in  good  faith.  That  would  in- 
clude the  assent  of  the  plaintiffs  in  interest  A  fraudulent 
release  would  be  no  defence.  Beatson  v.  Harris^  60  IsT.  H.  83. 
An  administrator  in  ver^  many  similar  cases  is  appointed  for 
the  express  pnrpose  of  bringing  suit.  The  plaintiff,  having  the 
power  to  enforce  this  claim,  may  properly  release  it.  Indeed, 
where  there  is  no  want  of  good  faith  in  giving  a  release,  it  is 
difficult  to  see  how  any  question  of  authority  can  arise.  The 
fact  that  this  is  not  a  common-law  action  does  not  affect  the 
right  of  the  administrator  to  compromise  the  claim,  acting  in 
good  faith.  In  this,  as  in  all  other  actions  prosecuted  by  him 
in  his  capacity  as  administrator,  he  is  the  sole  trustee  for  all  per- 
sons interested  in  the  suit.  The  fact  that  creditors  cannot  share 
in  the  proceeds  of  the  judgment  does  not  relieve  him  from  the 
exercise  of  the  same  diligence  and  good  faith  as  is  required  of 
him  in  common-law  actions.  According  to  these  views  the 
judgment  must  be 

Demurrer  overruled. 
Chase  and  Wallace,  JJ.,  did  not  sit:  the  others  concurred. 
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Belknap,    ) 
Dec,  1894.  J 

Collins  v.  Laconla  Car  Co. 


A  servant  assumes  the  risk  of  all  dangers  of  his  employment  of  which  he  is 

informed,  or  which  are  apparent  and  obvious. 
A  master  is  under  no  obligation  to  warn  or  instruct  a  servant  as  to  dangers 

open  to  ordinary  observation,  except  in  cas^g  of  youth,  ignorance,  inex- 

|)erience,  or  want  of  capacity. 

68    196^ 

71  810  Case,  for   injuries  io  the  plaintiff  from  a  defective  machine 

2L=^l[  while  in  the  employment  of  the  defendants.  Trial  by  jury. 
^  Jgl  The  machine  was  about  three  feet  wide,  two  and  three  fourths 
feet  deep,  and  six  feet  high,  and  was  operated  by  a  belt  connect- 
ing it  with  shafting  overhead.  Attached  to  the  machine  were 
uncovered  cog-wheels,  the  inrunning  side  being  their  under 
edge  or  rim.  The  distance  from  the  floor  to  the  center  of  the 
gearing  was  five  feet  and  one  inch.  The  distance  from  the  back 
side  ot  the  machine  to  the  wall  of  the  shop  was  about  eight 
inches,  and  from  the  gearings  to  the  wall  of  the  shop  was 
twenty-nine  inches.  Attached  to  the  wall  behind  the  machine, 
and  about  three  feet  from  the  floor,  was  a  shelf  and  small  cup- 
board, where  the  men  who  operated  the  machine  placed  some  of 
their  small  tools,  aprons,  and  other  clothing. 

The  machine  was  operated  by  one  La  Prise  and  the  plaintiff. 
La  Prise's  place  was  on  the  left.  It  was  his  duty  to  pass  rods  of 
iron  through  a  groove  on  the  front  side,  where  they  were  cut  off 
the  required  length  for  bolts,  the  pieces  dropping  into  a  bucket, 
and  sometimes  upon  the  floor.  It  was  the  duty  of  the  plaintiff) 
whose  place  was  on  the  right,  to  gather  up  the  pieces  and  carry 
them  to  other  parts  of  the  shop  as  he  might  be  directed.  The 
cog-wheels  were  upon  the  right  side  about  as  high  above  the 
floor  as  the  plaintiff's  shoulders,  and  were  in  plain  view.  On 
the  morning  of  the  accident,  as  soon  as  the  machine  was  started 
up,  the  plaintiff  reached  for  his  apron  upon  the  shelf.  In  with- 
drawing his  arm,  his  hand  in  some  way  was  caught  in  the  gear- 
ing of  the  cog-wheels  and  injured. 

The  plaintiff  was  about  fifty-two  years  old,  and  of  average  intel- 
ligence. At  the  time  of  the  accident  he  had  worked  on  the 
machine  nearly  a  year.  No  warning  as  to  the  danger  from  the 
gearing,  or  instruction  as  to  the  precautions  which  should  be 
taken  to  avoid  it,  was  given  to  him  by  the  defendants.  He  tes- 
tified that  he  knew  he  would  get  hurt  if  he  got  his  hand  in  the 
gearing,  but  that  he  never  thought  of  the  danger ;  that  when  he 
took  his  apron  from  the  bench  he  was  not  tninking  of  it;  and 
that,  if  he  had,  he  supposed  he  should  not  have  got  hurt.    There 
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was  also  evidence  tending  to  show  that  the  gearing  should  have 
been  covered  to  make  it  reasonably  safe. 

The  defendants  seasonably  moved  for  a  nonsuit  which  was 
denied,  subject  to  exception.    Verdict  for  the  plaintiff. 

Edmn  H.  Shannorij  Walter  S.  Peaslee,  Cogswell  ^  Blackstone^  and 
K  A.  ^  a  B.  Hibbard,  for  the  plaintiff: 

Jewelly  Stone,  Owen  ^  Martin^  for  the  defendants. 

Blodgbtt,  J.  The  motion  for  a  nonsuit  should  have  been 
granted.  Familiar  principles  of  universal  acception,  as  well  as 
recent  decisions  of  this  court  (Bancroft  v.  Rauroady  67  N.  H. 
466 ;  Henderson  v.  Williams^  66  N".  H.  405 ;  Nash  v.  Company,  62 
K  H.  406,  408),  forbid  any  other  conclusion. 

The  plaintiff's  grounds  of  complaint  are  solely  (1)  that  the 
gearing  was  not  reasonably  and  safely  protected,  and  (2)  that 
the  defendants  gave  him  no  warning  or  instruction  as  to  the 
resulting  danger.  No  recovery  can  be  had  upon  either  of  these 
grounds. 

The  fact  that  the  gearing  was  not  covered  is  not  of  controlling 
importance.  The  danger  from  it  was  as  apparent  to  the  plain- 
tifl  as  to  the  defendants;  and  there  was  no  emergency  requiring 
him  to  expose  himself  to  the  danger.  It  was  obviously  one  of 
the  "  seen  dangers  '*  of  which  the  servant  assumes  the  risk  by 
entering  upon  the  employment,  even  though  reasonable  precau- 
tions have  been  neglected  by  the  employer.  As  to  all  defects 
and  dangers  which  are  open  to  the  observation  and  within  the 
knowledge  and  comprehension  of  master  and  servant  alike,  both 
stand  upon  common  ground,  and  no  recovery  can  be  had  for  a 
resulting  injury  to  the  latter  when  he  is  of  sufficient  intelligence 
and  knowledge  to  comprehend  the  risks  incident  to  the  service, 
which  is  presumed  in  the  case  of  an  adult  person,  in  the  absence 
of  evidence  showing  the  contrary.  In  such  a  case,  an  injury 
to  the  servant  is  within  the  scope  of  the  danger  which  both  the 
contracting  parties  contemplated  as  incidental  to  the  service, 
and  the  master  cannot  be  held  liable  for  the  injury.  Much  less 
can  he  be  held  liable  when,  as  in  the  present  case,  it  affirmatively 
appears  not  only  that  the  danger  of  which  the  servant  com- 
plains was  open  to  common  observation  and  within  common 
^Jomprehension,  and  that  he  was  of  sufficient  intelligence  and 
knowledge  to  comprehend  it,  but  that  he  actually  did  know  and 
comprehend  it.  In  brief,  the  plaintiff  stands  no  better  than  he 
would  have  stood  if,  by  special  agreement  with  the  defendants, 
he  had  assumed  the  risk  of  the  gearing. 

Of  still  less  importance  is  the  fact  that  no  warning  or  instruc- 
tion as  to  the  danger  from  the  gearing  was  given  to  the  plaintiff 
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by  the  defendants.  None  was  necessary.  It  would  have  been  a 
useless  formality  merely.  The  most  that  could  have  been  said 
to  him  was,  that  he  must  keep  away  from  the  gearing  when 
the  machine  was  in  operation  or  he  would  get  hurt.  But 
this  would  have  given  him  no  knowledge  he  did  not  already 
possess.  The  danger  of  getting  caught  in  the  gearing  was 
perfectly  obvious  to  him,  and  he  therefore  knowingly  and 
voluntarily  assumed  it  as  one  of  the  ordinary  risks  of  his  em- 
ployment. The  duty  resting  on  the  master  to  instruct  or 
warn  the  servant  of  all  latent  and  hidden  defects  or  hazards 
incident  to  the  employment,  of  which  the  master  knows  or  ought 
to  know,  does  not  extend  to  dangers  open  to  ordinary  observa- 
tion, except  in  cases  of  youth,  inexperience,  ignorance,  or  want 
of  capacity  of  the  servant,  and  cannot  be  invoked  as  to  patent 
defects  or  dangers  by  a  servant  of  mature  capacity,  and  knowl- 
edge. As  to  such  defects  or  dangers  as  are  obvious  to  the 
senses,  he  is  bound  to  take  notice,  and  when,  as  in  the  case  of 
this  plaintiff,  he  admits  he  knew  of  the  danger  and  compre- 
hended it,  it  would  be  as  absurd  as  it  manifestly  would  be  unjust 
to  permit  a  recovery  on  the  ground  that  his  employers  did  not 
warn  him  of  that  danger. 

In  view  of  these  conclusions,  the  other  exceptions  taken  at 
the  trial  need  not  be  considered. 

Judgment  for  the  defendants. 

Smith,  J.,  did  not  sit;  Dob,  C.  J.,  did  not  concur:  the  others 
concurred. 


Belknap,    \ 
Dec,  1894.  \ 


Lamprey  ^  a.  v.  Eastman. 


A  grantor  of  land  is  not  liable  to  a  purchaser  of  standing  timber  who  agreed 
to  cut  the  same  before  the  date  of  the  conveyance,  and  was  prevented  from 
so  doing  by  the  grantees  after  the  expiration  of  the  time  limited. 

Assumpsit,  for  money  paid  for  standing  timber,  on  the  ground 
of  a  partial  failure  of  consideration,  with  a  count  in  case  for 
depriving  the  plaintifts  of  a  part  of  the  timber  by  conveying  the 
land,     i^cts  found  by  the  court. 

December  17,  1889,  the  defendant,  by  a  contract  in  writing 
not  under  seal,  sold  to  the  plaintiffs  the  pine  and  oak  timber 
then  standing  on  his  farm,  to  be  cut  before  April  1,  1891,  for 
$600,  which  the  plaintiffs  paid.     Before  February  27,  1891,  the 
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greater  part  of  the  timber  had  been  cut.  On  that  day  the  de- 
fendant executed  a  deed  of  the  land  to  Abbie  H.  Lindsey  and 
Harriet  L.  Smith,  who  knew  the  timber  was  8old  to  the  plain- 
tifls  and  that  a  portion  of  it  had  not  been  cut.  The  deed  was 
not  delivered  to  them  until  April  7,  1891.  In  March,  1891,  the 
plaintiffs  obtained  from  Mr.  Lindsey  (Abbie's  husband)  per- 
mission to  cut  the  remaining  timber  during  the  next  winter 
(1891-92).  But  for  this  permission  they  would  have  cut  it  all 
before  April  1,  1891.  The  plaintiffs  began  cutting  the  next 
winter,  but  were  stopped  by  the  defendant's  grantees,  who  de- 
nied Lindsey's  authority  to  extend  the  time,  brought  trespass 
against  them  for  what  they  had  cut,  and  recovered  a  judgment 
for  damages. 

Jewett  ^  PlummeVy  for  the  plaintiffs. 

Jewell,  Sioiiey  Owen  ^  Martin^  for  the  defendant. 

Carpenter,  J.  There  was  no  failure  of  consideration.  The 
plaintiffs  received  all  they  bargained  and  paid  for  {Davis  v.  Bryatiy 
6  B.  &  C.  651),  viz.,  the  right  to  cut  all  the  pine  and  oak  timber 
on  the  farm  that  they  chose  to  cut  before  April  1,  1891.  It  is 
immaterial  that  by  the  contract  no  property  in  the  standing  tim- 
ber passed  to  the  plaintiffs  (Kingsley  v.  Molbrook,  45  N.  H.  313, 
320),  and  that  the  agreement  operated  only  as  a  license  revocable 
at  the  defendant's  pleasure.  Sowe  v.  Batchelder^  49  N.  H.  204 ; 
Abbott  V.  Baldwin,  61  N.  H.  583,  586.  It  was  not  revoked.  It 
afforded  the  plaintiffs  full  protection  for  all  they  did  under  it. 
It  was  not  the  defendant's  but  their  own  fault  that  they  did  not 
take  the  remaining  timber  within  the  time  limited.  He  did 
nothing  to  prevent  them.  His  deed  to  Lindsey  and  Smith  had 
no  effect  until  its  delivery,  April  7.  He  is  not  responsible  for 
the  result  of  the  plaintiffs'  negotiation  with  the  husband  of  one 
of  the  grantees  for  an  extension  of  the  time. 

Judgment  for  the  defendant. 

Smith,  J.,  did  not  sit :  the  others  concurred. 
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Belknap,   \ 
Dec,  1894. ; 

70  m\  State  v.  Brown. 

It  is  no  defence  to  a  complaint  under  P.  S.,  c.  264,  $,  2,  that  the  offensive 

words  expressed  the  truth. 
One  who  swears  falsely  in  rebuttal  to  irrelevant  testimony  is  not  indictable 

for  perjury. 

Indictment,  for  perjury.  Facts  agreed.  H.  was  arraigned  and 
tried  in  the  Laconia  police  court,  on  a  complaint  naade  by  the 
defendant,  alleging  that  H.,  "  in  a  certain  public  street  in  L{i- 
conia,  called  Messer  street,  did  address  certain  oifensive,  derisive, 
and  annoying  words  to  him,  the  said  Brown,  and  did  call  him 
by  offensive  and  derisive  names,  viz. :  *  You  are  a  God  damned 
blackmailer,'  and  other  offensive  words  and  epithets."  At  the 
trial  H.  admitted  that,  on  the  occasion  specified,  he  called  Brown 
a  God  damned  blackmailer,  and  claimed  that  he  was  justified 
in  doing  so  because,  as  he  testified,  he  had  himself  paid  Brown 
money,  in  consideration  of  which  Brown  agreed  to  refrain,  and 
did  refrain,  from  prosecuting  him  for  the  unlawfiil  sale  of  spirit- 
uous liquor.  Thereupon  Brown  testified,  in  substance,  that  he 
had  never  received  from  H.,  or  from  anybody,  money  or  anything 
else  as  a  consideration  for  abstaining  from  prosecuting  H.  or  any 
other  person  for  the  unlawful  sale  of  liquor.  The  indictment 
charges  that  this  testimony  of  the  defendant  was  false  and 
perjured. 

William  B.  FellowSy  solicitor,  for  the  state. 

Edwin  IT,  Shannon  and  Cox  ^  Dyer^  for  the  defendant. 

Chase,  J.  The  complaint  was  for  a  violation  of  s.  2,  c.  264, 
P.  S.,  which  provides  that,  "  No  person  shall  address  any  offen- 
sive, derisive,  or  annoying  word  to  any  other  person  who  is 
lawfully  in  any  street  or  other  public  place,  nor  call  him  by  any 
offensive  or  derisive  name,  nor  make  any  noise  or  exclamation 
in  his  presence  and  hearing  with  intent  to  deride,  offend,  or 
annoy  him,  or  to  prevent  him  from  pursuing  his  lawful  business 
or  occupation."  An  intent  to  deride,  etc.,  was  not  alleged  in 
the  complaint.  If  such  an  allegation  was  necessary,  its  absence 
is  not  material  here.  Perjury  might  be  committed  at  the  trial, 
although  the  complaint  would  be  held  bad  upon  demurrer  or 
motion  in  arrest  of  judgment.  'IReg.  v.  Meek^  9  C.  &  P.  513; 
State  V.  Whittemore,  50  N.  H.  245,  248. 
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The  fact  that  the  forbidden  words  express  the  truth  does  not 
justify  their  use.  The  statute  makes  no  distinction  between 
truthful  and  untruthful  expressions,  but  prohibits  both  alike. 
Its  purpose  was  to  preserve  the  public  peace.  The  direct  ten- 
dency of  such  conduct,  like  that  of  libel  (4  Bl.  Com.  150, 151), 
is  to  provoke  the  person  against  whom  it  is  directed  to  acts  of 
violence.  The  circumstance  that  the  offensive  language  is  true 
does  not  destroy  or  lessen  the  tendency,  but,  on  the  cpntrary, 
is  liable  to  increase  it  by  stimulating  a  spirit  of  revenge.  Com- 
monwealih  v.  Foley,  99  Mass.  497 ;  State  v.  Butnhaniy  9  K  H.  34, 
41.  H.'s  testimony  was  irrelevant  to  the  issue  on  trial,  and  con- 
sequently the  defendant's  testimony  in  rebuttal  was  immaterial. 

Testimony  affecting  the  credit  of  a  witness  is  no  doubt  ma- 
terial, and  so  may  be  the  subject  of  perjury.  Bex  v.  Gfriepey  1 
Ld.  Raym.  256,  258,—  2  Salk.  513 ;  Beg.  v.  Overton,  1  Car.  A 
Mar.  655;  Beg.  v.  Muscot,  10  Mod.  192,  195;  Commonwealth  v. 
PoUcird,  12  Met.  225;  People  v.  Courtney,  94  N.  Y.  490;  State  v. 
NorriSy  9  N".  H.  96,  99,  100.  But  the  defendant's  testimony  was 
not  received,  and  was  not  competent,  for  such  purpose. 

Indictment  quashed. 
All  concurred* 


Carroll,    > 
Deo.,  1894. ; 


HoRNB  V.  Hanson  ^  a. 


When  a  mortgagor  has  so  commingled  the  mortgaged  property  with  goods  of 
Kke  quality  and  value  belonging  to  a  third  person  that  identification  and 
separation  are  impossible,  the  mortgagee  may  take  under  foreclosure  pro- 
ceedings his  aliquot  part  from  the  entire  quantity  in  the  possession  of  a 
subsequent  purchaser  of  both  parcels. 

Trespass,  qmre  clausum.  Facts  found  by  the  court.  In  the 
summer  of  1892,  Thomas  Home  occupied  a  farm  owned  by  one 
French ;  and  by  the  terms  of  occupancy,  was  to  cut  and  put 
into  the  barn  the  hay  growing  on  the  farm,  which  was  to  be  the 
property  of  French.  Home  owned  an  adjoining  farm,  known 
as  the  Batchelder  place.  The  hay  on  both  farms  was  cut  by 
Home  and  put  into  the  barn  on  the  French  place,  the  good  hay 
from  both  farms  being  commingled  in  bay  No.  1.  The  hay  in 
this  bay  was  of  uniform  value  throughout,  and  there  was  nothing 
in  its  appearance  to  indicate  from  which  farm  it  had  been  cut. 
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Of  the  nine  tons  of  hay  in  bay  No.  1,  between  three  and  four 
tons  came  from  the  Batchelder  place. 

July  15,  1892,  Home  mortgaged  to  the  defendant,  Hanson,  all 
the  hay  standing  and  growing  on  the  Batchelder  place,  to  be 
cut  and  put  into  the  barn  without  expense  to  Hanson.  The 
mortgage  was  properly  recorded  within  ten  days.  October  1, 
1892,  French  sold  and  conveyed  his  farm  and  all  hay  cut  on  the 
place  to  the  plaintiff;  and  about  the  same  date,  Home  conveyed 
to  the  plaintiff  (his  son's  wife)  all  the  hay  cut  from  the  Batchel- 
der place  and  other  personal  property,  in  consideration  of  his 
support.  The  plaintift'  did  not  then  know  of  the  Hanson  mort- 
gage. Shortly  afterward,  the  plaintiff  moved  to  the  French 
place  and  took  possession  of  the  hay  cut  from  both  farms. 

The  defendant,  Hoyt,  was  sheriff  of  Carroll  county,  and  as- 
sisted Hanson  in  foreclosing  his  mortgage.  Before  the  fore- 
closure, the  plaintiff  and  her  husband  declined  to  point  out  to 
the  defendants  the  hay  cut  from  the  Batchelder  place,  and  said 
that  Thomas  Home  had  no  hay  in  the  barn.  December  10, 
1892,  three  and  a  half  tons  of  hay  were  sold  under  foreclosure 
proceedings,  and  bid  off  for  Hanson  in  satisfaction  of  his  mort- 
gage debt  and  costs  of  foreclosure.  When  the  defendants  came 
to  draw  away  the  hay,  the  plaintiff  and  her  husband  fastened  up 
the  bam,  and  forbade  the  defendants  to  enter  or  take  the  hay. 
Hoyt  broke  open  the  door  of  the  bam,  doing  little  or  no  dam- 
age, removed  the  plaintiff's  straw  and  beans  from  bay  No.  1 
without  injuring  them,  and  took  away  three  tons  of  hay  from 
this  bay.  Of  the  hay  so  taken,  all  but  a  small  portion  came  from 
the  French  farm.  The  court  found  a  verdict  for  the  defendants, 
and  the  plaintiff  excepted. 

James  L.  WiUoUy  for  the  plaintiff. 

Paul  Wentworth,  for  the  defendants. 

Smith,  J.  Hanson  had  a  valid  mortgage,  duly  recorded,  from 
Thomas  Home  of  the  grass  on  the  Batchelder  place,  which 
Home  agreed  to  cut  and  put  into  the  barn  in  good  condition, 
without  expense  to  Hanson.  The  grass  when  cut  and  made  into 
hay  was  commingled  by  Home  with  other  hay  grown  on  the 
French  place.  He  then  conveyed  to  the  plaintiff  the  hay  thus 
commingled.  The  mortgage  lien  was  not  destroyed  by  the  act 
of  the  mortgagor  in  commingling  the  mortgaged  property  with 
his  other  hay;  and  the  plaintiff  by  her  purchase  took  the  hay 
subject  to  the  Hanson  mortgage. 

The  rights 'of  parties  in  a  case  of  confusion  of  goods  may  be 
expressed  as  follows :  "  If  the  goods  are  accidentally  mingled, 
and  they  are   of  such  character  that  they  can  be  distinguished 
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and  separated,  there  will  be  no  change  of  property,  but  each  is 
entitled  to  his  own ;  if  they  are  of  such  a  nature  that  they  can- 
not be  identified  and  separated,  as  corn,  oil,  wine,  hay,  etc.,  then 
each  is  entitled  to  his  aliquot  part  of  the  entire  quantity." 
Moore  v.  Boioman,  47  N.  H.  494,  501.  As  the  commingling  was 
not  accidental  on  the  part  of  the  phiintiff's  vendor,  this  state- 
ment of  the  law  is  sufficiently  favorable  to  the  plaintiff. 

Hanson  before  foreclosing  requested  the  plaintiff  to  show  him 
the  hay  cut  from  the  Batchelder  place.  She  declined,  denying 
that  Thomas  Home  had  any  hay  in  the  barn.  Hanson  there- 
upon, in  the  exercise  of  his  legal  right  of  foreclosure,  sold  enough 
of  the  hay  in  one  of  the  bays  to  satisfy  his  mortgage  debt  and 
expenses  of  foreclosure.  In  the  bay  there  were  between  three 
and  four  tons  cut  on  the  Batchelder  place.  Hanson  sold  three 
and  one  half  tons  from  that  bay,  practically  the  same  quantity 
that  was  cut,  and  carried  away  three  tons.  The  hay  in  the  bay 
was  all  of  the  same  quality.  As  he  took  no  more  than  his  ali- 
quot part  (in  fact  one  half  ton  less),  it  follows  that  the  plaintiff 
has  no  legal  grievance  against  him  by  reason  of  the  foreclosure 
proceedings. 

Exceptions  overruled. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, ) 
Dec.,  1894.; 

Eames  ^  a.,  EzWs^  v.  Trustees  of  the  Protestant  Episcopal 
Church  in  New  Hampshire  ^  a. 

When  by  a  will  the  payment  of  a  legacy  for  the  use  of  a  church  is  post- 
poned until  after  the  payment  of  four  legacies  ^iven  by  the  same  clauses^ 
and  by  a  codicil  the  payment  of  the  four  legacies  is  postponed  until  after 
payment  of  '*  all  the  other  legacies  mentioned  in  said  will/^  the  four  lega- 
cies will  be  paid  in  full  before  that  to  the  use  of  the  church. 

Bill  op  Interpleader.  The  plaintiffs  are  executors  of  the  last 
will  and  codicil  of  Thomas  G.  Valpey.  All  the  legacies  men- 
tioned in  the  will  have  been  paid  in  full,  except  that  of  $3,000 
to  the  trustees  of  the  Protestant  Episcopal  Church  in  New 
Hampshire  for  the  nse  of  the  church  at  Penacook,  that  of  $500 
to  the  Concord  Public  Library,  that  of  $500  to  the  library  of  St. 
PauPs  School,  that  of  $500  to  the  Orphans'  Home  at  Millville, 
and  that  of  $1,000  to  the  testator's  brother.  The  plaintiffs  have 
in  their  hands  a  balance  of  $6,600.48  remaining  after  the  pay- 
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ment  of  debts,  other  legacies,  and  estimated  costs  of  administra- 
tion. 

The  legatees  mentioned  in  the  codicil  claim  that  their  legacies 
should  be  paid  in  full.  The  trustees  of  the  Protestant  Episcopal 
Church  in  New  Hampshire  claim  that  the  legacy  to  them,  for 
the  benefit  of  the  church  at  Penacook,  given  by  the  fifteenth  and 
eighteenth  clauses  of  the  will,  should  be  paid  in  fiill ;  and  that 
they  should  receive  their  legacy  under  the  residuary  clause  (the 
twentieth)  before  the  legatees  mentioned  in  the  codicil  receive 
any  part  of  their  legacies. 

Sargent  ^  HolUs,  for  the  trustees  of  the  Protestant  Episcopal 
Church. 

William  L.  Foster,  for  the  Concord  Public  Library. 
Leach  ^  Steveris,  for  St.  Paul's  School. 

Smith,  J.  By  the  fifteenth  and  eighteenth  clauses  of  the  will, 
a  legacy  of  $500  is  given  to  the  Concord  Public  Library,  $500  to 
the  library  of  St.  Paul's  School,  $500  to  the  Orphans'  Home, 
$1,000  to  Daniel  Valpey,  brother  of  the  testator,  and  $3,000  to 
the  trustees  of  the  Protestant  Episcopal  Church  of  the  Diocese 
of  New  Hampshire,  for  the  benefit  of  the  Episcopal  Church  at 
Penacook,  provided  that  amount  shall  be  left  after  the  four  lega- 
cies first  named  are  paid  in  full.  By  the  twentieth  clause,  wie 
residue  of  his  estate,  not  exceeding  $3,000,  is  given  to  the  same 
trustees ;  and,  if  the  residue  shall  exceed  that  sum,  the  excess  is 
given  to  the  City  Hospital  in  Lawrence,  Massachusetts. 

In  the  codicil  the  testator  recites  the  legacies  to  the  two  libra- 
ries, to  the  home,  and  to  his  brother,  and  declares  it  to  be  his 
will  that  those  legacies,  four  in  number  and  $2,500  in  amount, 
shall  be  paid  only  in  case  his  "  estate  shall  be  suflBcient  to  pay 
the  other  legacies  mentioned  in  the  will  in  full."  The  question, 
therefore,  is  whether  the  legacy  of  $3,000  to  the  trustees  for  the 
benefit  of  the  Penacook  church  was  given  a  preference  over  the 
four  legacies  mentioned  in  the  codicil. 

If  the  07ily  estate  bequeathed  and  the  only  legacies  given  were 
those  mentioned  in  the  fifteenth,  eighteenth,  and  twentieth 
clauses  of  the  will,  the  intent  of  the  testator  to'give  the  legacy 
to  the  trustees  preference  over  the  other  four  would  not  seem 
open  to  doubt.  But  he  made  many  bequests  other  than  those 
mentioned  in  the  fifteenth  and  eighteenth  clauses.  His  estate 
disposed  of  by  will  amounts  to  almost  $50,000,  while  the  legacies 
given  in  the  fifteenth  and  eighteenth  clauses  amount  to  no  more 
than  $5,500.  By  the  words  in  the  codicil,  "all  other  legacies 
mentioned  in  said  will,"  we  think  the  testator  meant  the  legacies 
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mentioned  in  clauses  other  than  the  fifteenth  and  eighteenth. 
As  in  those  two  clauses  the  legacy  to  the  church  was,  ia  express 
terms,  payable  only  after  the  other  four  should  have  been  paid 
in  full,  we  should  expect  a  purpose  to  reverse  the  order  of  pay- 
ment by  the  codicil  to  be  stated  in  like  express  terms,  and  not 
left  to  be  inferred  from  general  language.  It  is  evident  that  the 
testator  had  some  doubt  when  he  executed  his  will  whether  his 
estate  would  be  sufficient  to  satisfy  all  the  legacies  given  in  the 
fifteenth  and  eighteenth  clauses.  It  is  also  evident  that  at  a 
later  date  he  came  to  doubt  whether  the  estate  would  be  suffi- 
cient to  pay  any  of  the  legacies  in  these  clauses  after  satisfying 
the  other  legacies.  Hence  the  codicil,  in  which  he  postpones 
payment  of  the  legacies  to  the  two  libraries,  to  the  home,  and  to 
his  brother  until  all  other  legacies  are  paid  in  full.  The  legacy 
to  the  church  having  originally  been  made  payable  after  pay- 
ment of  the  other  four  legacies,  there  was  no  occasion  to  men- 
tion it  in  the  codicil.  Three  of  the  legacies  were  for  $500  each, 
and  that  to  his  brother  was  for  $1,000,  the  four  aggregating 
$2,500,  or  $500  less  than  the  legacy  to  the  church.  The  small 
amount  of  these  legacies  as  compared  with  that  to  the  church 
may  have  been  one  reason  in  his  mind  for  retaining  the  order  of 
payment  originally  determined  upon.  Besides,  the  ties  of  rela- 
tionship and  aflfection  would  naturally  lead  him  to  prefer  the 
payment  of  the  legacy  to  the  brother  rather  than  that  to  the 
church,  in  case  of  Odubt  as  to  the  sufficiency  of  the  estate  to  pay 
both. 

The  testator's  purpose  in  the  codicil  being  to  postpone  pay- 
ment of  the  legacies  given  in  the  fifteenth  and  eighteenth 
clauses  until  all  the  legacies  given  in  the  other  clauses  are  paid, 
and  the  order  of  payment  as  between  the  legacies  given  in  those 
two  clauses  having  been  originally  stated  and  fixed,  there  was 
no  occasion  to  repeat  it  in  the  codicil. 

Our  conclusion  is  that  the  legacy  to  the  trustees  of  the  Prot- 
estant Episcopal  Church  of  the  Diocese  of  New  Hampshire  is 
payable  after  the  other  four  legacies  given  in  the  fifteenth  and 
eighteenth  clauses  of  the  will  shall  have  been  paid  in  full. 

Case  discharged, 

Wallace,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack, 
Dec..  1894. 


Welch  ^  a.  v.  Concord  Railroad. 


Railroad  proprietors  are  not  liable  under  G.  L.,  c.  162,  8,  8,  for  the  destruc- 
tion by  fire  communicated  from  their  locomotives  of  goods  stored  in  a 
freiglit-house ;  nor  as  common  carriers,  after  a  reasonable  opportunity  for 
the  removal  of  the  goods. 

Assumpsit,  to  recover  the  value  of  a  hogshead  of  molasses, 
destroyed  by  a  fire  caused  by  the  defendants,  while  in  their 
freieht-house  at  Suncook.    Facts  found  by  a  referee. 

The  molasses  was  brought  over  the  defendants'  road,  and 
placed  in  their  freight-house,  May  4,  1887.  It  was  destroyed  by 
fire,  May  10.  Some  sugar  came  with  the  molasses,  and  was 
removed  by  the  plaintifts  on  the  night  of  its  arrival ;  also  another 
hogshead  of  molasses,  which  was  removed  sometime  before  the 
fire.  The  plaintiffs  did  not  obtain  permission  to  have  the  mo- 
lasses remain  in  the  freight-house,  nor  did  the  defendants  object 
to  its  remaining  there,  or  request  its  removal.  Other  goods  of 
the  plaintiflfs  which  came  by  freight  had  occasionally  remained 
in  the  freight-house  for  a  longer  time  than  the  molasses  de- 
stroyed, without  objection. 

William  L,  Foster ^  John  B,  Hazelton,  and  Sargent  ^  HolUSy  for 
the  plaintiffs. 

Frank  S.  Streeter  and  Joseph  W,  FeUowSy  for  the  defendants. 

Smith,  J.  Whether  the  plaintiflfe  seek  to  recover  of  the  de- 
fendants as  common  carriers,  or  as  warehousemen,  or  on  the 
statute  (G.  L.,  c,  162,  s.  8),  the  form  of  the  action  has  been  mis- 
conceived. Case,  and  not  assumpsit,  is  the  appropriate  action 
for  such  a  claim.  The  trial,  however,  appears  to  have  been  had 
upon  the  merits  of  the  case  without  regard  to  the  form  of  the 
action.  We  assume,  although  the  case  does  not  so  state,  that 
the  fire  was  communicated  from  the  defendants'  locomotive. 

"  The  proprietors  of  every  railroad  shall  be  liable  for  all  dam- 
ages which  shall  accrue  to  any  person  or  property  by  fire  or 
steam  from  any  locomotive  or  other  engine  on  such  road.  Such 
proprietors  shall  have  an  insurable  interest  in  all  property  situate 
on  the  line  of  such  road,  exposed  to  such  damage,  and  may  effect 
insurance  thereon  for  their  own  benefit."  G.  L.,  c.  162,  ss,  8,  9. 
This  statute  was  manifestly  passed  in  aid  of  adjoining  landown- 
ers and  of  persons  having  property  on  adjoining  lands.  In  such 
cases  the  liability  of  the  propnetors  of  the  road  is  made  absolute. 
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No  question  of  care  or  negligence  on  their  part  is  left  open.  Reno- 
ell  V.  Railroad^  57  N.  H.  132.  The  statute  has  been  understood 
to  be  limited  to  property,  real  and  personal,  along  the  line  of  a 
railroad  and  in  the  possession  and  control  of  the  owner,  and  to 
have  no  application  to  property  in  the  cars  and  storehouses  of 
the  corporation,  and  in  the  possession  and  control  of  the  railroad 
proprietors  as  common  carriers.  Hence  the  provision  in  regard 
to  insurance,  which  would  be  unnecessary  if  the  statute  was 
iutended  to  apply  to  property  in  the  possession  of  the  railroad 
proprietors.  Without  the  statute,  a  large  amount  of  property 
along  the  line  of  a  railroad  would  be  greatly  depreciated  in 
value,  and  sometimes  perhaps  would  be  practically  valueless  in 
consequence  of  the  hazard  of  being  consumed  by  fire  communi- 
cated by  locomotives.  The  increased  risk  must  be  borne  by  the 
owner,  or  by  the  proprietors  of  the  road  who  create  the  hazard- 
ous condition  of  affairs  by  the  extraordinary  use  of  fire  for  gen- 
erating steam  as  a  motive  power ;  and  the  legislature  has  placed 
it  upon  the  latter.  Hookseit  v.  Railroad^  38  K  H.  242.  The 
cask  of  molasses  in  this  case  was  in  the  defendants'  storehouse, 
in  their  possession  and  under  their  control.  If  the  freight  had 
not  been  paid,  they  had  a  lien  upon  it  for  the  carriage.  They 
had  a  special  property  in  it  sufficient  to  enable  them  to  maintain 
an  action  against  a  wrongdoer.  If  stolen,  the  thief  could  have 
been  indicted  for  larceny  of  the  property  of  the  defendants.  The 
action  cannot  be  maintained  under  the  provisions  of  the  statute. 

The  defendants  are  not  liable  as  common  carriers.  Their 
duties  as  such  terminated  when  the  goods  reached  their  destina- 
tion, after  notice  to  the  plaintiffs  that  they  were  ready  to  be 
delivered,  and  a  reasonable  opportunity  for  examination  and 
removal  by  them.  Moses  v.  Railroad^  32  N.  H.  523.  Some  sugar 
and  another  cask  of  molasses  came  on  the  same  train  as  the  cask 
in  controversy.  The  sugar  was  removed  on  the  night  of  its  arri- 
val, the  other  cask  sometime  before  the  fire,  and  the  cask  in 
controversy  was  placed  in  the  defendants'  freight-house  on  the 
day  of  its  arrival,  six  days  before  the  fire.  There  would  seem  to 
be  no  question,  therefore,  that  the  duties  of  the  defendants  as 
common  carriers  had  been  terminated  before  the  cask  was  de- 
stroyed. 

If  there  was  any  liability  on  the  part  of  the  defendants,  it  was 
that  of  a  warehouseman,  or  of  a  gratuitous  depositarj^;  and  as 
the  referee  has  not  found  that  they  were  negligent  in  either 
capacity  there  must  be 

Judgment  for  the  defendants. 
Chase  and  Wallace,  JJ.,  did  not  sit:  the  others  concurred. 
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Merrimack.  \ 
Deo.,  1894.  S 


Atbrs  V,  Boston  &  Maine  Railroad. 


Whether  a  plaintiff  who  was  injured  while  attempting  to  load  milk-cans  upon 
a  slowly  moving  train  was  guilty  of  contributory  negligence,  is  a  question 
for  the  jury. 

Case,  for  personal  injuries.    Verdict  for  the  plaintiff.     The 

6 laintiff  shipped  milk  daily  from  the  defendants'  station  at  North 
►oscawen  for  six  months  before  the  accident.  It  was  the  duty 
of  those  shipping  milk  to  deliver  it  upon  a  platform  provided  for 
the  purpose,  and  to  hand  the  cans  from  the  platform  into  the 
car.  The  brakeraan  of  the  train  was  accustomed  to  help  load 
the  milk,  and,  after  it  was  loaded,  to  give  the  conductor  a  signal 
for  him  to  start  the  train.  December  30,  1892,  the  plaintifl^  as- 
sisted by  other  milk-shippers  and  the  brakeman,  was  loading 
milk;  and  when  all  but  five  cans  were  loaded,  the  train  started 
without  any  signal  from  the  brakeman  and  without  notice  or 
warning  to  the  plaintiff.  The  plaintiff  hurriedly  took  up  three 
of  the  cans,  walked  along  the  platform  beside  the  car,  which  he 
perceived  to  be  moving,  tried  to  put  them  into  the  car,  and  was 
injured. 

The  defendants  excepted  to  the  denial  of  their  motions  for 
nonsuit  and  direction  of  verdict,  and  their  request  for  the  follow- 
ing instructions  :  "(1)  The  danger  from  placing  the  milk  cans  on 
the  moving  train  was  an  obvious  one  and  was  voluntarily  as- 
sumed by  the  plaintiff,  and  therefore  he  cannot  recover.  (2) 
The  plaintiffs  attempt  to  place  the  milk  cans  upon  the  car  while 
the  car  was  moving,  the  plaintiff  knowing  said  car  to  be  moving, 
was  negligence  on  the  part  of  the  plaintiff  which  caused  the  ac- 
cident, and  the  plaintiff  cannot  recover." 

Sargent  ^  HolliSy  for  the  plaintiff. 

If 
Joseph  W.  Fellows  and  Edward  B.  S.  Sanborriy  for  the  defend- 
ants. 

Blodgett,  J.  It  would  serve  no  useful  purpose  to  comment 
upon  evidence  such  as  appears  in  this  case. 

The  defendants'  motions  and  requests  were  properly  denied. 
Lyman  v.  Railroad,  66  N.  H.  200,  204 ;  Foss  v.  Railroady  66  N.  H. 
256,  260  ;  Fekh  v.  Hailroad,  66  N.  H.  318.  320,  322, 323 ;  Boothby 
V.  Railway,  66  K  H.  342;  Walker  v.  Railroad,  Q4:  N.  H.  414; 
Paine  v.  Railway,  63  N.  H.  623  ;  Merrill  v.  Express  Co.,  62  N.  H. 
614;  Nutter  v.  Railroad,  60  N.  H.  483,  485;   TuttU  v.  Farmington, 
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68  K  H.  18,  14;  Griffin  v.  Auburn,  58  K  H.  121,  124;  Paine  v. 
Railway,  58  N.  H.  611 ;  Gilman  v.  Noyes,  67  N.  H.  627 ;  Sleeper 
V.  Sandawny  52  N.  H.  244 ;  Cheshire  Railroad  v.  Foster,  61  N.  H» 
490,  493 ;  Page  v.  Parker,  43  N.  H.  363 ;  Palmer  v.  Porismouih, 
43  N.  H.  265. 

Exceptions  overruled^ 
Wallace,  J.,  did  not  sit:  the  others  concurred. 


Merrimack,  7 
Dec,  1894.;. 


Stbvbns,  Tr.,  v.  Douglass  ^  a. 


A  bequest  in  trust,  the  income  thereof  to  be  paid  to  D.  during  his  life,  and 
at  his  decease  the  principal  to  be  divided  among  his  children  as  they  shall 
severally  attain  the  age  of  twenty-one  years,  vests  in  the  surviving  chil- 
dren upon  the  decease  of  D. ;  and  the  subseqnent  income  is  payable  to  the 
guardian  of  the  minor  children  as  soon  as  collected  by  the  trustee. 

Bill  in  Equity,  by  the  trustee  under  the  following  clause  of 
Marion  D.  Lake's  will,  praying  for  direction  in  the  execution  of 
the  trust:  "As  to  all  the  residue  and  remainder  of  .all  my  es- 
tate of  every  kind,  I  give,  devise,  and  bequeath  the  same  unta 
the  said  Henry  J.  Crippen,  to  hold  the  same  in  trust  for  the  ben- 
efit of  John  Douglass  of  Lancaster,  aforesaid.  To  have  the  care 
and  control  of,  and  keep  the  same  properly  invested  and  pay 
over  the  income  thereof  to  the  said  John  Douglass  during  hi& 
natural  life,  and  at  his  decease  to  pay  over  the  principal  of  said 
fund  to  his  surviving  children,  in  equal  portions,  as,  and  wheri 
they  shall  severally  attain  the  age  of  twenty-one  years,  free  from 
said  trust.'^  The  plaintiff  is  the  successor  of  Crippen  in  the 
trusteeship.  The  testatrix  was  a  resident  of  this  state  at  the 
time  of  her  decease.  The  residue  of  her  estate  consisted  of  per- 
sonal property  and  a  piece  of  real  estate  situated  in  Concord, 
John  Douglass,  a  resident  of  Canada,  died  in  May,  1893,  leaving^ 
a  widow  and  eight  children,  the  oldest  of  whom  was  fourteen 
years  old.  Direction  is  sought  upon  the  following  points :  (1) 
Can  the  plaintiff  rightfully  pay  the  Douglass  children  or  their 
guardian,  during  their  minority  or  at  the  time  they  become 
twenty-one  years  old,  the  income  of  the  trust  fund  ;  and  if  not,, 
to  whom  shall  it  be  paid  ?  (2)  If  any  child  should  die  before 
becoming  twenty-one  years  old,  to  whom  would  his  share  of  the 
trust  fund  go?  If  its  disposition  would  be  governed  by  laws  of 
vol.  Lxvm.    16 
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distribution,  which  laws  would  operate, —  those  of  his  domicile 
at  the  time  of  his  decease,  those  of  his  domicile  at  the  time  of 
John's  decease,  or  those  of  the  domicile  of  the  testatrix? 

Lyman  D.  Stevens^  for  the  plaintiff. 

Leach  ^  Stevens^  for  the  Douglass  children. 

Chasb,  J.  The  beneficiaries  of  the  trust  fund  are  John  Doug- 
lass and  his  eight  surviving  children ;  together  they  take  the 
whole  of  the  fund  and  its  income.  John's  interest  was  the  in- 
come arising  from  the  fund  during  his  life.  Immediately  upon 
his  decease  the  fund  became  vestea  in  his  surviving  children,  al- 
though it  was  not  to  be  paid  over  to  them  until  they  should  sev- 
erally attain  the  age  of  twenty-one  years.  Brown  v.  Brovmj  44 
N.  H.  281 ;  Ordway  v.  Dow,  65  N.  H.  11 ;  Orosby  v.  Crosby,  64 
IT.  H.  77;  Sanborn  v.  dough,  64  K  H.  315;  O'Brien  v.  O'Leary, 
•64  N.  H.  332,  333 ;  Parker  v.  Leach,  66  N.  H.  416;  HaU  v.  Wig- 
gin,  67  N  H.  89,  91.  The  subsequent  income  passed  with  the 
property  to  the  children,  but  the  time  of  its  payment  was  not 
postponed  like  that  of  the  principal.  The  reasonable  inference 
from  this  circumstance  is,  that  the  testatrix  intended  it  should 
be  payable  as  soon  as  collected  by  the  trustee.  That  which 
arises  before  the  children  become  twenty-one  years  old  may 
properly  be  paid  to  their  guardian.  Sanborn  v.  CUmgh,  64  N.  H. 
815,  320. 

It  is  unnecessary  to  consider  the  second  question  at  this  time. 
The  contingency  that  will  require  an  answer  to  it  may  never 
happen.  It  is,  at  least,  doubtful  if  the  court  has  power  to  give 
an  answer  that  will  bind  the  parties.  Hodgdon  v.  Darling,  61 
N.  H.  682 ;  In  re  School-Law  Manual,  63  N.  H.  574.  K  facts  here- 
after occurring  render  an  answer  necessary,  another  application 
therefor  can  be  made.     Gafney  v.  Kenison,  64  N.  H.  854. 

Case  discharged. 
All  concurred. 
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Merrimack,  ) 
Dec.,  1894.  C 

68    2U| 

Bartlbtt  v.  LaRochbllb.  '^  *^i 

In  the  construction  of  a  deed  of  real  estate,  the  deed  itself  and  such  parol  or 
extraneous  evidence  as  is  necessary  to  apply  its  descriptions  to  the  land  to 
be  identified  is  competent  to  show  the  intent  of  the  parties. 

A  deed  of  a  house-lot,  bounding  by  monuments,  conveys  the  land  described 
when  it  appears  from  ajl  competent  evidence  that  the  parties  intended  to 
bound  by  the  known  monuments,  without  regard  to  the  plan  of  a  former 
owner  showing  different  lines  by  which  the  premises  had  been  previously 
conveyed. 

Trespass,  quare  clausum.  Facts  found  by  the  court.  The 
plaiotiif 's  close  adjoins  the  defendant's  on  the  south,  and  the 
controversy  is  over  the  location  of  the  division  line. 

In  1856,  John  G.  Hook  owned  a  tract  of  land  west  of  High 
street  in  Concord.  He  divided  it  into  lots,  and  made  a  plan  of 
the  same  and  of  Forest  and  other  streets,  which  he  recorded  in 
the  registry  of  deeds.  The  plan  shows  the  south  line  of  Forest 
street  as  straight  from  Auburn  (the  second  street  west  of  High) 
to  High  street.  The  courses  are  not  given  on  the  plan.  Later 
in  the  same  year,  he  undertook  to  lay  out  Forest  street  on  the 

f  round  from  Auburn  to  High  street.  The  general  direction  of 
[igh  street  is  north  and  south,  and  of  Forest  street  east  and 
west.  He  put  down  white  pine  stakes,  which  long  since  disap- 
peared, to  mark  the  south  line  of  Forest  street. 

In  1885,  the  city  laid  out  Forest  street  over  substantially  the 
same  ground  as  laid  out  by  Hook.  From  Auburn  street  to  Val- 
ley (the  first  street  west  of  High  and  about  midway  between 
High  and  Auburn)  the  street  is  identical  with  that  laid  out  by 
Hook.  From  Valley  to  Hiffh  the  course  deflected  one. degree, 
fifty-five  minutes,  to  the  right,  carrying  the  southwest  corner  of 
Forest  and  High  streets  twelve  feet  south  of  the  corner  as  shown 
on  Hook's  plan,  and  that  made  by  him  in  1856,  if  the  line  he 
marked  upon  the  ground  was  straight  from  Auburn  to  High 
street. 

In  1865,  Hook  conveyed  to  Philander  Thompson  a  tract  of 
land  at  the  intersection  of  Forest  and  High  streets,  bounded 
northerly  on  Forest  street,  and  easterly  on  High  street  Prior 
to  October  3,  1871,  Thompson  conveyed  this  tract  of  land  to 
Jacob  B.  Band.  Rand  then  conveyed  to  William  Foley  a  lot 
described  as  follows:  "Easterly  by  High  street,  seventy-one 
feet ;  northerly  by  Forest  street,  one  hundred  and  twelve  feet ; 
westerly  by  land  of  said  Rand,  seventy-one  feet;  southerly  by 
land  of  said  Rand,  one  hundred  and  twelve  feet."    December 
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18,  1871,  Rand  conveyed  to  Charles  H.  Elliott  a  lot  next  south 
of  the  Foley  lot  by  tne  following  description:  "Beginning  at 
stake  and  stones  hereafter  to  be  placed  on  the  westerly  line  of 
High  street  fifty  feet  southerly  from  the  southerly  bound  of  land 
on  the  westerly  line  of  said  High  street  owned  by  William 
Foley,  thence  northerly  on  the  westerly  line  of  High  street,  fifty 
feet  to  stake  and  stones ;  thence  westerly  on  the  southerly  line 
of  said  Foley's  land,  about  one  hundred  and  twelve  feet  to  stake 
and  stones;  thence  southerly,  parallel  with  the  westerly  line  of 
Hiffh  street,  about  thirty-eight  feet  to  stake  and  stones  hereafter 
to  be  placed;  thence  easterly,  about  one  hundred  and  twenty- 
nine  feet  in  a  straight  line  to  point  begun  at."  This  lot  has 
come  by  mesne  conveyances  to  the  defendant. 

January  15,  1872,  Rand  conveyed  to  Benjamin  Flanders  a  lot 
adjoining  the  defendant's  on  the  south  by  the  following  descrip- 
tion :  "  Beginning  at  a  stake  and  stones  hereafter  to  be  placed  at 
southwest  corner  of  land  owned  by  Charles  H.  Elliott,  thence 
easterly  on  southerly  line  of  said  Elliott's  land,  about  one  hun- 
dred and  twenty-nine  feet  to  the  westerly  line  of  High  street; 
thence  southerly  on  the  westerly  line  of  High  street,  fifty  feet  to 
stake  and  stones ;  thence  south  about  sixty-eight  and  one  half 
degrees  west,  one  hundred  and  eleven  and  a  half  feet  to  stake 
and  stones  hereafter  to  be  placed,  being  corner  of  land  above 
described  and  conveyed  [another  lot  conveyed  by  the  same 
deed] ;  thence  northerly  on  the  easterly  line  of  said  land,  thirty- 
two  and  a  half  feet  to  stake  and  stones  hereafter  to  be  placed ; 
thence  easterly  in  a  straight  line  to  the  point  begun  at"  This 
lot  has  come  by  mesne  conveyances  to  the  plaintiff. 

When  Elliott  bought,  there  was  a  bouna  at  Foley's  southeast 
corner  and  another  at  his  southwest  corner,  seventy-one  feet 
from  the  south  line  of  Forest  street  as  now  laid  out,  to  which 
Foley  and  his  successors  in  title  have  occupied  to  the  present 
time.  The  court  found  that  the  disputed  line  was  one  hundred 
and  twent-one  feet  south  of  Forest  street,  as  laid  out  by  the  city, 
and  that  the  defendant  was  not  guilty,  and  the  plaintiff  exceptedl 

Sargent  ^  Hollis  and  Samuel  G.  Lane^  for  the  plaintiff. 

Bingham  ^  Mitchell  and  Benjamin  E.  Badger^  for  the  defendant. 

Wallace,  J.  To  ascertain  the  line  between  the  plaintiff's 
and  the  defendant's  lots  involves  the  construction  of  the  deeds 
of  Rand  to  Elliott  in  1871  and  to  Flanders  in  1872.  The  con- 
struction of  deeds  is  the  ascertainment  from  competent  evidence 
of  the  intention  of  the  parties.  Oraxojord  v.  Parsons^  63  N".  H. 
438 ;  Johnson  v.  Conant,  64  N.  H.  109,  136.  The  competent  evi- 
dence  in  ascertaining  the  intent  of  the  parties  to  a  deed  is,  in  the 
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first  instance,  the  deed  itself  and  such  parol  or  extrair^^sWK  evi- 
dence as  is  necessary  to  apply  the  descriptions  in  the  deedl  to  the 
land,  and  every  material  fact  that  will  help  to  identify  the  per- 
son or  thing  intended,  and  enable  the  court  to  put  themselves  as 
near  as  may  be  in  the  position  of  the  parties  to  the  deed.  In 
-case  any  latent  ambiguity  arises,  still  other  extrinsic  evidence  is 
admissible  in  regard  to  the  intent  of  the  parties.  Lane  v.  Thomp- 
^n,  43  N.  H.  320,  324 ;  Tenney  v.  Lumber  Co.,  43  N.  H.  343,  350 ; 
^ell  V.  Woodward,  46  N.  H.  815,  331;  Swain  v.  Salimarsh,  54 
N.  H.  9,  16. 

The  deed  from  Rand  to  Flanders,  under  which  the  plaintiff 
-claims,  simply  conveys  a  lot  fifty  feet  wide  on  High  street,  just 
south  of  the  Elliott  lot,  now  owned  by  the  defendant,  without 
referring  to  any  bounds  which  were  in  existence  on  the  ground 
at  the  date  of  the  deed  to  aid  in  determining  its  exact  location, 
but  making  the  north  line  of  this  lot  the  same  as  the  south  line 
of  the  Elliott  lot.  The  location  of  the  disputed  line  is  to  be  de- 
termined, if  possible,  from  the  deed  of  Kand  to  Elliott,  using 
only  such  evidence  as  is  necessary  to  apply  the  description  to  the 
land.  The  point  of  beginning  is  described  as  a  "stake  and 
stones  hereafter  to  be  placed  on  the  westerly  line  of  High  street." 
At  the  time  the  deed  was  given,  there  was  evidently  no  mark 
upon  the  ground  at  that  corner  to  indicate  this  point.  But  this 
point  is  further  defined  as  being  "  fifty  feet  southerlj'  from  the 
southerly  bound  of  land  on  the  westerly  line  of  High  street 
owned  by  William  Foley."  This  calls  for  a  bound  on  the  west 
side  of  High  street  at  the  southeast  corner  of  the  Foley  lot. 
The  description,  having  thus  defined  the  point  of  beginning,  con- 
tinues, "  thence  northerly  on  the  westerly  line  of  High  street, 
fifty  feet  to  stake  and  stones,"  again  calling  for  a  bound  at  the 
southeast  corner  of  the  Foley  lot  The  fact  that  this  deed  twice 
oalls  for  a  bound  at  this  corner  as  in  existence  at  that  time,  taken 
in  connection  with  the  fact  that  the  same  deed  defines  other 
corners  of  this  lot  by  stake  and  stones  hereafter  to  be  placed 
where  there  were  no  bounds,  makes  it  clear  that  the  parties  to 
this  deed  had  in  mind  a  bound  then  in  existence  on  the  earth's 
surface  by  which  they  intended  to  fix  the  northeast  corner  of 
the  Elliott  lot.  It  appears  there  was  a  bound  at  the  northeast 
corner  of  this  lot,  which  answered  to  the  call  of  the  deed,  in  exist- 
ence at  the  time  the  Elliott  deed  was  given.  The  description 
continues  from  this  point,"  thence  westerly  on  the  southerly  line 
of  said  Foley's  land  about  one  hundred  and  twelve  feet  to  a  stake 
and  stones,"  calling  for  a  bound  at  the  northwest  corner  of  the 
lot.  It  also  appears  there  was  a  bound  at  this  corner  at  the  time 
this  deed  was  given  which  answers  to  the  call  of  the  deed.  It 
does  not  appear  there  were  any  bounds  on  a  line  twelve  feet. fur- 
ther north,  where  the  plaintiff  claims  this  line  should  be  located, 
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which  would  answer  to  the  calls  of  the  deed,  or  to  which  the 
parties  could  have  referred.  We  have,  then,  two  bounds  on  the 
earth's  surface  in  existence  when  this  deed  was  given  which 
answer  to  the  description  of  the  deed,  and  define  the  northeast 
and  northwest  corners  of  this  lot,  and  fix  definitely  its  north 
line.  They  were  the  southeast  and  southwest  corners  of  the 
Foley  lot,  and  the  line  between  them  was  the  south  line  of  the 
Foley  lot  as  then  occupied.  These  bounds  and  this  line  can  now 
be  determined,  because  Foley  and  his  successors  in  title  have 
occupied  to  them  until  the  present  time.  The  northeast  and 
northwest  corners  and  the  north  line  of  the  Elliott  lot  being 
determined,  it  is  easy  to  ascertain  the  other  bounds  and  lines  of 
the  lot.  As  appears  by  the  monuments  called  for  by  the  deed^ 
the  parties  intended  that  the  south  line  of  the  lot  should  be 
where  the  defendant  claims  it  is. 

But  the  plaintiflF  says  that  all  these  lots  were  formerly  part  of 
a  tract  of  land  owned  by  John  G.  Hook ;  that  he  plotted  this, 
tract  of  land  into  lots  and  laid  out  streets,  among  which  were 
High  street  on  the  east  and  Forest  street  on  the  north  of  these 
lots;  that  according  to  the  plan,  the  south  line  of  Forest  street 
was  twelve  feet  further  north  than  it  is  now;  that  in  conveying 
this  land,  he  described  the  lots  on  High  street  as  so  many  feet 
south  of  Forest  street  according  to  the  plan ;  and  that  all  these 
lot  lines  should  be  twelve  feet  further  north.  But  in  the  view 
taken,  this  does  not  help  the  plaintiff.  Rand,  owning  all  this 
tract  of  land  by  title  derived  through  mesne  conveyances  from 
Hook,  first  conveyed  the  Foley  lot,  fixing  its  southwest  and 
southeast  corners  by  monuments  upon  the  ground;  and  then 
conveyed  the  Elliott  lot,  fixing  the  south  line  a  certain  number 
of  feet  south  of  the  monuments  at  the  south  corners  of  the  Foley 
lot.  This  determines  the  location  of  the  disputed  line,  and  it  fe 
of  no  consequence  whether  the  north  line  of  the  Foley  lot  and 
the  disputed  line  are  located  in  accordance  with  the  Hook  plan 
or  not.  The  definite  monuments  referred  to  in  the  Rand-Elliott 
deed  control  the  location.     Cobum  v.  Coxeter,  51  N.  H.  158. 

The  evidence  identifying  the  bounds  referred  to  in  the  deeds 
and  fixing  their  location  was  properly  admitted.  In  the  view 
taken,  it  is  unnecessary  to  consider  whether  the  other  evidence 
was  properly  admitted  or.  not. 

Exceptions  overruled^ 
Smith,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborough 
Dec.,  1894. 


Hillsborough,  7 


TiLTON,  Ap*t,  V.  O'Connor,  Adm'r. 

The  power  of  the  probate  court  of  the  county  in  which  a  deceased  person 
was  last  an  inhabitant,  to  appoint  an  administrator  of  his  estate,  is  not 
affected  by  the  pendency  of  proceedings  in  another  county  for  the  appoint- 
ment of  an  administrator  there. 

Appeal,  from  a  decree  of  the  judge  of  probate,  appointing  the 
defendant  administrator  of  the  estate  of  Mary  E.  Kelley,  who 
died  July  21, 1893,  at  East  Kingston,  while  on  a  visit.  She  was 
last  an  inhabitant  of  Manchester,  where  she  had  real  and  personal 
estate.  Upon  the  petition  of  the  plaintiflF,  one  of  her  heirs,  filed 
September  21,  1893,  the  judge  of  probate  of  Rockingham  county 
appointed  one  Stearns  administrator  on  the  eleventh  day  of  Oc- 
tober. September  26,  1893,  Hurd,  another  heir,  petitioned  the 
judge  of  probate  of  Hillsborough  county  for  the  appointment  of 
an  administrator.  After  a  hearing  upon  this  petition  the  defend- 
ant was  appointed.  The  plaintin  alleged  as  a  reason  of  appeal, 
that  at  the  time  of  the  filing  of  the  petition  in  this  proceeding  a 
similar  petition  was  pending  in  the  probate  court  of  Kockingham 
county.     The  court  affirmed  the  decree,  and  the  plaintiff  excepted. 

EasimaUy  Young  ^  ONeilly  for  the  plaintiff. 

Denis  F.  (7  Connor  and  John  P.  Bartleit^  for  the  defendant. 

Per  Curiam.^  The  "  granting  of  administration  on  the  estate 
of  a  person  deceased  shall  belong  to  the  judge  of  probate  for 
the  county  in  which  such  person  was  last  an  inhabitant."  P.  S., 
c.  182,  8.  8.  The  fact,  that  when  the  petition  for  the  appoint- 
ment of  an  administrator  was  filed  in  the  probate  court  of  Hills- 
borough county,  a  similar  petition  was  pending  in  the  probate 
court  of  Rockingham  county,  is  immaterial.  Priority  in  the 
filing  of  the  petition  did  not  determine  the  question  of  jurisdic- 
tion. As  the  decedent  was  last  an  inhabitant  of  Hillsborough 
county,  the  probate  court  of  that  county  was  authorized  to  ap- 
point an  administrator  of  her  estate. 

Exception  overruled. 

Chase,  J.,  did  not  sit :  the  others  concurred. 


*See  foot-note  on  pa^  22. 
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Hillsborough,  \ 
Dec.,  1894.    S 

SADDLBRr  Hardware  Manufacturing  Co.  v.  Hillsborough 

Mills. 

"^  An  agreement  by  a  vendor  not  to  sell  like  goods  to  other  parties  in  a  certain 
locality,  with  no  limitation  as  to  time,  continues  in  force  until  the  vendee 
has  had  a  reasonable  opportunity  to  dispose  of  the  goods  so  purchased,  in 

V     the  usual  course  of  trade. 
In  an  action  for  breach  of  such  contract,  the  vendee  cannot  recover  damages 
for  loss  of  profits  on  goods  purchased  subsequent  to  the  contract,  and  not 
included  therein. 

Assumpsit,  for  breach  of  contract.  Verdict  for  the  plaintiffi. 
March  5,  1892,  the  defendants  agreed  in  writing  to  sell  and  ship 
to  the  plaintiffs,  freight  prepaid,  622  blankets  of  different  styles, 
at  prices  specified,  and  "  not  to  sell  plaid  blankets  to  any  one 
^Ise  in  New  York  city.'*  Both  parties  complied  with  the  con- 
tract in  all  respects,  except  that  the  defendants  sold  plaid 
blankets  to  parties  other  than  the  plaintiffs  soon  after  March  5, 
1892. 

The  plaintiffs  offered  to  show  by  oral  testimony  that,  prior  to 
March  5,  1892,  the  plaintiffs'  agent  stated  to  the  defendants' 
treasurer  that,  if  the  plaintiffs  had  the  exclusive  sale,  they  would 

?robably  be  able  to  sell  3,000  blankets ;  also,  that  on  September 
,  1892,  the  plaintiffs,  in  consequence  of  orders  taken  by  them 
itfter  March  5,  1892,  purchased  of  the  defendants  275  additional 
blankets,  the  order  having  been  contemplated  by  both  parties 
when  the  contract  of  March  5, 1892,  was  made,  and  given  oefore 
the  plaintiffs  were  aware  of  any  breach  of  that  contract,  and  that 
the  plaintiffs  suffered  a  loss  of  profits  in  the  sale  of  these  blan- 
kets, because  of  the  defendants'  breach  of  the  contract  in  suit. 
The  testimony  was  excluded,  and  the  plaintiffs  excepted. 

Subject  to  the  plaintiffs*  exception,  the  jury  were  instructed 
AS  follows:  "  The  defendants'  agreement  not  to  sell  plaid  blan- 
kets in  New  York  city  continued  only  so  long  as  would  afford 
the  plaintiffs  a  reasonable  opportunity  to  sell  tneir  622  blankets 
in  the  usual  course  of  trade.  It  terminated  whenever  the  622 
blankets  were  sold,  even  if  they  were  sold  immediately  after 
March  5 ;  and  it  terminated  at  the  expiration  of  a  reasonable 
length  of  time  after  that  date,  whether  the  blankets  had  then 
been  sold  or  not, —  that  is,  such  a  length  of  time  as  would  afford 
the  plaintiffs  a  reasonable  opportunity  to  dispose  of  the  blankets 
in  the  usual  course  of  trade  with  the  exercise  of  reasonable  dili* 
gence  and  skill.  What  was  such  reasonable  length  of  time  is  a 
question  for  your  determination.     The  defendants  are  not  liable 
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in  this  action  for  any  loss  the  plaintiffs  may  have  suffered  in  the 
sale  of  blankets  purchased  by  them  of  the  defendants  after  March 
5,  1892." 

The  plaintiflfe  moved  to  set  aside  the  verdict  as  to  damages  so 
far  as  to  allow  them  to  show  the  loss  suffered  on  blankets  pur- 
chased after  March  5, 1892,  and  before  they  were  aware  of  any 
breach  of  the  contract  in  suit;  and  loss  of  profits  on  other  blan- 
kets, the  purchase  of  which  was  contemplated  by  the  parties 
while  the  contract  of  March  5,  1892,  was  in  force,  but  was  not 
consummated  because  of  the  defendants'  breach  of  contract. 

George  B.  French^  for  the  plaintiffii. 

WUliam  W.  Bailey y  for  the  defendants. 

Smith,  J.  The  exceptions  relate  to  the  question  of  damages, 
and  the  damages  depend  upon  the  construction  of  the  contract. 

There  is  no  provision  in  the  contract  that  the  plaintiffs  will 
boy  or  the  defendants  sell  more  blankets  at  the  same  or  other 
prices.  Whatever  either  party  may  have  had  in  contemplation 
as  to  further  purchases  or  sales,  they  came  to  no  agreement  or 
understanding  in  relation  to  the  matter,  and  neither  could  com- 
pel the  other  respectively  to  buy  or  sell,  nor  recover  damages 
for  his  refusal.  The  fact  that  two  of  the  blankets  were  desig- 
nated as  "  sample  "  indicates  that  the  parties  had  in  mind  that 
the  plaintiffs  might  purchase  more  blankets  of  those  styles.  But 
the  entire  absence  of  any  stipulation  to  that  effect  is  conclusive 
that  neither  party  understood  there  was  a  contract  for  such  fur- 
ther purchase  or  sale. 

The  agreement  not  to  sell  to  others  is  without  limitation  as  to 
time.  There  are  cases  of  contracts  in  restraint  of  trade  where  it 
has  been  held  that  the  contract  terminated  only  with  the  life  of 
the  vendor.  In  Webster  v.  Buss,  61  N.  H.  40,  Buss  sold  his 
teaming  business  over  a  particular  route  to  Webster,  and  agreed 
not  to  interfere  with  the  business.  If  Webster  or  his  assigns 
should  carry  oh  the  business  of  which  he  had  purchased  the  ex- 
clusive right  of  Buss  so  long  as  the  latter  might  live,  it  is  mani- 
fest that  a  reasonable  construction  of  the  agreement  required 
that  Buss  should  abstain  from  interference  so  long  as  the  busi- 
ness was  carried  on. 

It  must  be  assumed  that  the  plaintiffs  paid  a  larger  price  than 
they  otherwise  would,  because  of  the  defendants'  agreement  not 
to  sell  to  others  in  the  city  where  they  were  engaged  in  selling 
blankets.  The  less  competition,  the  greater  ordinarily  would  be 
their  profits.  Contracts  in  restraint  of  trade  are  not  favored  in 
the  law,  and  are  not  to  be  extended  by  construction  beyond  the 
fair  and  natural  import  of  the  language  used.  Smith  v.  Gihbsy 
44  N.  H.  335 ;  Bowers  v.  Whittle,  63  N.  H.  147.     As  the  contract 
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not  to  sell  contains  no  limit  as  to  time,  the  reasonable  construc- 
tion is,  that  the  parties  intended  it  to  continue  so  long  as  neces- 
sary to  protect  the  plaintiffs  from  competition  in  the  sale  of  the 
V^oods  purchased.  If  the  contract  had  been  not  to  sell  to  others 
m  New  York  so  long  as  the  plaintiflfe  would  buy  blankets  of  the 
defendants,  the  case  would  be  altogether  different  from  the  pres- 
ent. Here  was  not  only  no  agreement  to  purchase  more  blan- 
kets, but  an  entire  omission  of  the  quantity  and  prices  of  future 
purchases.  The  improbability  is  so  great  that  the  defendants 
would  have  bound  themselves  for  an  indefinite  period  not  to 
make  sales  to  others  in  New  York,  without  an  agreement  from 
the  plaintiffs  for  the  purchase  of  some  definite  quantity  of  goods 
at  a  fixed  price,  that  an  agreement  in  restraint  for  an  indefinite 
period  cannot  be  read  into  the  contract  within  the  reasonable 
rules  of  construction. 

It  cannot  be  supposed  the  parties  intended  the  restraint  to  last 
after  the  necessity  for  it  ceased  to  exist.  Such  a  construction 
would  be  unreasonable.  The  object  of  the  parties  was  the  pre- 
vention of  competition.  This  case,  in  principle,  does  not  differ 
from  the  cases  generally  in  restraint  of  trade.  In  Webster  v.  Buss^ 
suprUy  the  purchaser  could  not  enjoy  the  full  fruits  of  his  purchase 
unless  the  vendor  refrained  from  interference  so  long  as  he  car- 
ried on  the  business.  So  here,  the  object  of  the  parties  —  the 
'^^preveution  of  competition  —  required  the  defendants  to  refrain 
from  sales  to  other  New  York  dealers  until  the  plaintiflfe  could 
sell,  in  the  ordinary  course  of  business,  the  blankets  which  they 
bought  on  the  faith  of  the  defendants'  contract  The  true  rule 
was  given  in  the  instructions  to  the  jury,  to  wit:  The  stipulation 
not  to  sell  to  others  in  New  York  continued  for  such  length  of 
time  as  would  afford  the  plaintiflfe  a  reasonable  opportunity  for 
disposing  of  the  blankets  in  the  usual  course  of  trade  with  the 
\^  exercise  of  due  diligence  and  skill. 

The  evidence  offered  by  the  plaintiflfe  and  excluded,  related  to 
a  conversation  prior  to  the  negotiation  which  terminated  in  the 
written  contract,  in  which  all  prior  negotiations  were  merged^ 
and  therefore  was  properly  rejected.  An  additional  objection 
to  it  is,  that  there  was  no  agreement  for  a  sale  of  3,000  blankets^ 
but  a  statement  merely  by  the  plaintiffs*  agent  that,  if  they  could 
have  the  exclusive  sale  in  New  York  city,  they  could  probably 
sell  that  number  of  blankets.  No  time  within  which  they  could 
have  sold  that  quantity,  and  no  price  which  they  would  have 
been  willing  to  pay,  seems  to  have  been  mentioned. 

Evidence  of  the  purchase  of  275  blankets  in  September,  1892^ 
was  immaterial.  They  were  not  included  in  the  written  con- 
tract. 

The  motion  to  set  aside  the  verdict  must  be  denied,  and  the 

Exceptions  overruled. 
Chase,  J.,  did  not  sit :  the  others  concurred. 
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Woodward  ^  a.  v.  Bixby. 


The  maker  of  a  promissory  note  who  was  induced  to  sign  it  by  false  repre- 
sentations, and  was  guilty  of  negligence  in  so  signing,  is  estopped  from 
setting  up  the  fraud  against  a  payee  who  had  no  knowledge  of  it,  or  of 
facts  sufficient  to  put  him  on  inquiry. 

In  an.  action  upon  such  note,  evidence  as  to  the  financial  ability  of  the  maker 
at  the  time  it  was  given  and  his  acquisition  of  property  subsequent  to  that 
date  is  inadmissible. 

The  surrender  by  A  of  B's  overdue  note  is  a  sufficient  consideration  for  O's 
note  to  A. 

Assumpsit,  upon  the  defendant's  promissory  note  for  $1,000, 
dated  May  14,  1892,  payable  to  the  order  of  the  plaintiffi  in  four 
months  after  date.     V  erdict  for  the  plaintifts. 

The  plaintifis  did  business  in  Boston,  Massachusetts,  and  the 
defendant  resided  in  Manchester  in  this  county.  The  plaintiffs' 
evidence  tended  to  show  that  they  had  an  overdue  note  for 
$1,000  signed  by  George  Stockbridge,  a  nephew  of  the  defend- 
ant, and  indorsed  by  his  father-in-law,  of  which  the  consideration 
was  money  loaned  by  them  to  Stockbridge ;  that  when  urged  to 
pay  this  note,  Stockbridge  proposed  to  give  a  note  signed  by  the 
defendant,  which  proposition  the  plaintiffs  accepted;  that  one 
of  the  plaintiffs  wrote  the  note  in  suit,  which  was  taken  by 
Stockbridge  and  returned  to  them  about  May  23,  1892,  signed 
by  the  defendant,  and  was  accepted  by  them  in  payment  of 
Stockbridge's  note,  which  was  delivered  to  him ;  that  they  had 
no  knowledge  or  suspicion  of  any  fraud  committed  by  Stock- 
bridge  in  procuring  the  defendant's  signature  to  the  note ;  that 
Stockbridge  had  been  in  their  employ  five  or  six  years  and  they 
had  no  reason  to  suppose  he  was  not  trustworthy  prior  to  the 
time  they  agreed  with  him  to  accept  the  defendant's  note  in  pay- 
ment of  his ;  that  aflerward,  and  before  the  note  was  brought  to 
them,  they  learned,  through  his  confession,  that  he  had  been 
stealing  from  them.  The  defendant  excepted  to  the  denial  of 
a  motion  for  a  nonsuit  at  the  close  of  the  plaintiffs'  evidence. 

The  defendant's  evidence  tended  to  show  that  Stockbridge 
called  on  her  in  Manchester,  and,  after  a  conversation  about 
family  and  other  matters,  produced  a  paper  and  requested  her 
to  sign  it;  that  she  asked  what  it  was,  and  he  replied  that  it  was 
all  right;  that  she  signed  it  without  reading  it  or  knowing  it& 
contents,  relying  upon  Stockbridge's  assurance  that  it  was  all 
right;  that  she  never  gave  a  note  before  and  was  unfamiliar 
with  business  affairs;  and  that  the  paper  so  signed  was  the  note 
in  suit.  She  was  not  indebted  to  Stockbridge  or  the  plaintiffs. 
The  defendant  excepted  to  the  exclusion  of  testimony  called  for 
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by  the  following  questions  proposed  to  her :  "  How  much  property 
had  you  in  May,  1892  ?     Have  you  acquired  any  since  ?  " 

The  defendant  requested  the  following  instructions :  "  This 
fluit  is  between  the  immediate  parties,  the  payee  and  the  maker, 
And  if  there  was  no  consideration  for  the  note,  or  if  it  was  pro- 
cured by  fraud,  the  plaintiffs  cannot  recover.  Whatever  Stock- 
bridge  did  in  procuring  the  defendant's  signature  was  done  for  the 
plaintiffs,  and  their  rights  to  recover  in  this  suit  are  no  greater 
than  if  they  were  present  at  the  time  the  signature  was  obtained 
And  aided  in  its  procurement  If  Stockb ridge  procured  the  de- 
fendant's signature  to  the  note  by  fraud  ana  without  considera- 
tion, the  plamtiffi  cannot  recover." 

The  request  was  denied,  and  the  following  instructions,  in 
substance,  were  given  :  If  the  plaintiffs  exchanged  a  note  held  by 
them  against  Stockbridge  and  his  father-in-law  for  the  note  in 
suit,  there  would  be  sufficient  consideration  for  the  latter  note, 
and  the  defendant  would  be  liable  upon  it  in  this  action  unless 
her  promise  is  made  void  by  the  manner  in  which  it  was  obtained 
from  her.  If  there  was  no  such  exchange  of  notes,  a  sufficient 
consideration  for  the  defendant's  note  is  not  shown,  and  the  de- 
fendant is  not  liable  upon  it.  If,  in  consequence  of  Stockbridge's 
fraud,  the  defendant  did  not  know  the  paper  was  a  promissory 
note  when  she  signed  it,  but  supposed  it  was  something  that 
-would  not  harm  her,  she  is  not  liable  in  this  action  unless  she 
was  guilty  of  negligence  in  signing  it  If  she  would  not  have 
signed  it  but  for  her  own  negligence,  and  the  plaintiffs  took  it 
in  exchange  for  the  Stockbridge  note,  relying  upon  its  being  what 
it  purported  to  be,  without  knowing  of  the  fraud  that  was  prac- 
ticed upon  the  defendant  or  being  put  upon  inquiry  concerning 
it,  the  defendant  would  be  estopped  from  setting  up  the  fraud, 
and  would  be  liable  in  this  action ;  but  if  they  had  knowledge 
of  the  fraud  or  of  facts  that  would  put  a  reasonable  man  upon 
inquiry  as  to  the  manner  in  which  the  note  was  obtained,  there 
would  be  no  estoppel,  and  the  plaintiffs  would  not  be  entitled  to 
recover,  although  the  defendant  signed  the  note  in  consequence 
of  her  own  negligence. 

The  defendant  did  not  except  to  these  instructions,  but  did 
•except  because  those  requested  were  not  given ;  and  moved  to 
set  aside  the  verdict  because  of  errors  in  the  above  mentioned 
rulings. 

David  Cross  and  David  A.  Taggarty  for  the  plaintiffs. 
Bumham,  Brovm  ^  Warren^  for  the  defendant 

Smith,  J.  The  motions  for  a  nonsuit  and  for  setting  aside  the 
verdict  raise  the  same  question,  namely,  whether  there  was  evi- 
dence from  which  it  was  competent  for  the  jury  to  find  a  verdict 
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for  the  plaintiffs.  There  was  evidence  that  would  warrant  the 
jury  in  finding  that  Stockbridge  obtained  the  defendant's  signa- 
ture by  fraud,  and  that  the  plaintiffs  received  the  note  before 
maturity,  without  knowledge  or  notice  of  the  fraud,  in  payment 
of  Stockbridge's  overdue  note  for  the  same  sum.  But  whenever 
one  of  two  innocent  persons  must  suffer  from  the  acts  of  a  third, 
he  who  has  enabled  another  to  occasion  the  loss  must  sustain  it. 
Lickbarrow  v.  Mason,  2  T.  E.  63,  70 ;  Ciiizms'  Bank  v.  Smithy  55 
N.  H.  593,  602.  The  jury  were  instructed,  in  substance,  that  if 
a  fraud  was  practiced  upon  the  defendant  by  Stockbridge,  and 
that  she  would  not  have  signed  the  note  but  for  her  own  negli- 
gence, she  was  estopped  from  setting  up  fraud.  In  returning  a 
verdict  for  the  plaintiffs,  the  jury  must  have  found  that  the  de- 
fendant was  not  in  the  exercise  of  due  care  in  signing  the  note 
and  entrusting  it  to  Stockbridge.  According  to  the  authorities 
in  this  and  most  other  jurisdictions,  the  verdict  must  stand.  Our 
views  as  to  the  law  upon  this  branch  of  the  case  were  so  fully 
expressed  in  the  opinion  of  Ladd,  J.,  in  Citizens'  Bank  v.  Smithy 
supray  that  they  need  no  restatement  here. 

The  evidence  offered  by  the  defendant  to  show  how  much 
property  she  had  in  May,  1892,  the  date  of  the  note,  and  how 
much  she  had  acquired  since,  was  rejected  as  immaterial.  It 
was  wholly  irrelevant  upon  any  issue  tried.  A  fact  logically 
relevant  may  be  rejected,  if,  in  the  opinion  of  the  trial  judge  and 
under  the  circumstances  of  the  case,  it  be  considered  essentially 
misleading  or  too  remote  {Cole  v.  Boardmany  63  N.  H.  580,  581), 
both  of  which  things  were  true  of  the  evidence  excluded. 

The  remaining  questions  arise  from  the  refusal  to  give  the 
instructions  requested.  As  between  the  defendant  ana  Stock- 
bridge,  the  note  was  an  accommodation  note,  and  subject  to  the 
defence  of  want  of  consideration  as  well  as  of  fraud.  But  as 
between  the  plaintiflfe  and  defendant,  there  was  a  ^ood  and  suffi- 
cient consideration.  The  case  does  not  stand  differently  from 
what  it  would  if  Stockbridge  were  payee  and  indorser,  and  the 
plaintiffs  were  indorsees.  The  note  was  given,  not  in  payment 
of  a  debt  due  from  the  defendant  to  the  plaintiffs,  but  in  pay- 
ment of  an  overdue  note  from  Stockbridge  to  the  plaintiffs  which 
was  surrendered  upon  receiving  the  note  in  suit.  There  was  no 
evidence  competent  for  the  jury,  that  Stockbridge  in  procuring 
the  defendant's  signature  was  acting  as  the  plaintiffs'  agent;  and 
there  was  no  evidence  that  the  defendant  understood  Stockbridge 
was  acting  as  agent  for  any  third  person.  The  whole  case  shows 
that  in  procuring  the  defendant's  signature  Stockbridge  was  act- 
ing in  his  own  behalf, —  that  he  was  procuring  the  means  for 
paying  his  own  debt  to  the  plaintiffs.  The  case  is  the  same  as  if 
he  had  fraudulently  procured  a  loan  from  the  defendant  of 
11,000,  and  used  the  money  to  take  up  his  overdue  note. 

Exceptions  overruled. 

Chase,  J.,  did  not  sit :  the  others  concurred. 
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Badger  v.  Platts. 

■eTIa^l  Platts  v.  Badger. 

_n_j4TJ 

Under  a  provision  that  an  insurance  policy  shall  be  void  if  naphtha  is  **  used 
by  the  insured  on  the  premises  insured,'^  the  policy  is  invalidated  if  naph- 
tha is  used  by  a  tenant  of  the  insured  without  the  latter's  knowledge. 

A  stipulation  in  an  insurance  policy,  payable  in  case  of  loss  to  a  mortgagee, 

'  that  when  no  liability  exists  as  to  the  mortgagor  the  company  may  pay  the 
debt  due  to  the  mortgagee,  and  take  an  assignment  of  the  mortgage  and 
the  debt  thereby  secured,  is  binding  upon  one  who  took  the  policy  by  as- 
signment. 

In  such  case  the  debt  is  not  extinguished,  and  the  mortgagor  cannot  redeem 
without  paying  to  the  holder  of  the  note  the  full  amount  due  thereon. 

(1)  Petition,  for  the  determination  of  the  amount  due  on  two 
real  estate  mortgages,  and  (2)  Writ  op  Entry  to  foreclose  the 
mortgages.  Facts  agreed.  J  une  24, 1892,  the  mortgaged  prem- 
ises were  conveyed  to  Melvin  Badger,  who  assumed  the  payment 
of  a  note  for  $1,500  held  by  §ilman  Clough,  secured  by  a 
mortgage  of  the  premises,  and  a  note  for  $1,800  held  by  Free- 
man N.  Thurber,  secured  by  a  second  mortgage  of  the  premises. 
The  buildings  were  insured  for  $2,000  in  the  North  British  & 
Mercantile  Insurance  Co.,  payable  in  case  of  loss  to  Thurber, 
second  mortgagee,  as  his  interest  might  appear,  subject  to  prior 
payment  to  Clough  as  his  mortgage  interest  might  appear;  and 
m  the  Phcenix  Assurance  Co.  for  $700,  payable  in  case  of  loss  to 
Thurber  as  his  mortgage  interest .  might  appear.  Both  policies 
were  originally  issued  to  Thurber,  and  were  assigned  to  Badger, 
the  companies  assenting  thereto. 

July  24, 1892,  the  buildings  were  destroyed  by  fire.  Before 
and  after  the  conveyance  to  Badger,  a  portion  of  the  buildings 
was  occupied  by  a  tenant,  and  used  as  a  laundry.  Naphtha  or 
gasoline  was  used  to  run  an  engine  in  the  laundry,  and  the  fire 
was  caused  by  an  explosion  of  naphtha  while  being  lighted  by 
an  employee  of  the  tenant.  This  use  of  naphtha  was  unknown 
to  Clough,  and  Badger  claimed  it  was  unknown  to  him.  Proper 
proofs  of  loss  were  made  to  both  companies.  The  North  British 
&  Mercantile  Co.  claimed  that  the  fire  was  caused  by  the  un- 
authorized use  of  naphtha  or  gasoline  on  the  premises. 

September  21, 1892,  Augustus  Champlin,  resident  secretary 
of  the  North  British  &  Mercantile  Co.,  without  the  knowledge 
or  consent  of  Badger,  paid  Clough  $1,528.75,  the  amount  due  on 
his  note  less  additional  premium  charged  for  extra  risk  from  use 
of  naphtha.     Clough  indorsed  the  note  without  recourse,  and 
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assigned  the  mortgage  securing  it  to  Champlin  as  resident  sec- 
retary. September  22, 1892,  Champlin  paid  Thurber  $448.75 
which  Thurber  indorsed  on  his  $1,800  note.  When  these  pay- 
ments were  made,  Champlin  received  from  Clough  and  Thurber 
the  sum  of  $27.50  as  additional  premium  for  extra  hazard  in- 
curred by  reason  of  the  use  of  naphtha  on  the  premises.  Sep- 
tember 22,  1892,  Champlin,  without  the  knowledge  or  consent 
of  Badger,  sold  the  Clough  note  to  Platts  for  $448.76,  indorsed 
it  without  recourse,  and  assigned  the  mortgage  securing  it  to 
Platts.  At  that  time  the  $1,800  note  and  mortgage  were  held 
by  the  New  Hampshire  Trust  Companj^  as  security  for  a  note  on 
which  Platts  was  holden  as  a  signer  with  Thurber.  Platts  paid 
the  Trust  Company  note  and  took  the  collateral,  thus  becoming 
the  holder  of  the  $1,800  note  and  the  mortgage  securing  it. 

It  is  agreed  that  there  was  due  on  the  $1,800  note,  January 
23,  1893,  $506.15.  Platts  contended  that  there  was  due  him  on 
the  Clough  note  the  full  amount  thereof,  while  Badger  con- 
tended that  the  payment  to  Clough  by  Champlin  extinguished 
the  mortgage  debt,  and  that  nothing  is  due  thereon. 

The  policy  of  the  North  British  &  Mercantile  Insurance  Co. 
was  the  New  Hampshire  standard  form  of  policy  and  contained 
the  following  provisions : 

(1)  "  This  policy  shall  be  void  ...  if  camphene,  benzine, 
naphtha,  or  other  chemical  oils  or  burning  fluids  shall  be  kept 
or  used  by  the  insured  on  the  premises  insured,  except  that  what 
is  known  as  refined  petroleum,  kerosene,  or  coal  oil,  may  be 
used  for  lighting." 

(2^  "  If  this  policy  shall  be  made  payable  to  a  mortgagee  of 
the  insured  real  estate,  no  act  or  default  of  any  person  other  than 
such  mortgagee  or  his  agents  or  those  claiming  under  him,  shall 
affect  such  mortgagee's  right  to  recover  in  case  of  loss  on  such 
real  estate;  provided.^  that  the  mortgagee  shall,  on  demand,  pay 
according  to  the  established  scale  of  rates  for  *  any  increase  of 
risks  not  paid  for  by  the  insured;  and  whenever  this  company 
shall  be  liable  to  a  mortgagee  for  any  sum  for  loss  under  this 
policy,  for  which  no  liability  exists  as  to  the  mortgagor,  or 
owner,  and  this  company  shall  elect  by  itself  or  with  others,  to 
pay  the  mortgagee  the  full  amount  secured  by  such  mortgage, 
then  the  mortgagee  shall  assign  and  transfer  to  the  companies 
interested,  upon  snch  payment,  the  said  mortgage  together  with 
the  note  and  debt  thereby  secured." 

SuUoway  ^  Toplif,  for  Badger. 

Edvm  F.  J<me8,  for  Platts. 

Clark,  J.  Platts  is  the  holder  of  the  two  notes  assumed  by 
Badger  and  the  mortgages  securing  them.     It  is  agreed  that  the 
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amount  due  upon  the  $1,800  note  was  $506.15  on  January  23, 
1893  The  only  question,  therefore,  is  whether  the  payment  of 
the  amount  due  upon  the  $1,500  note  to  Clouffh  as  mortgagee, 
by  Champlin  as  agent  of  the  North  British  &  Mercantile  Insur- 
ance Co.,  and  the  assignment  by  Clough  to  Champlin  of  the 
mortgage  securing  the  note,  was  a  payment  of  the  mortgage 
debt  for  the  benefit  of  the  mortgagor,  or  a  purchase  by  the  com- 
pany which  subrogated  them  to  the  rights  of  the  mortgagee. 
There  is  due  to  Platts  the  full  amount  of  the  Clough  note,  or 
nothing. 

The  use  of  naphtha  on  the  premises  without  the  knowledge 
or  agency  of  Clough,  or  any  one  claiming  under  him,  had  no 
effect  upon  the  policy  of  insurance  as  to  him,  and  his  interest  as 
mortgagee  was  insured  at  the  time  of  the  fire.  By  the  terms  of 
the  policy,  the  company  had  the  right  to  protect  themselves  by 
paying  the  amount  due  upon  the  mortgage  note  and  taking  an 
assignment  of  the  mortgage,  which  they  did.  By  virtue  of  the 
assignment  the  company  was  invested  with  the  rights  of  Clough 
as  mortgagee,  and  could  have  proceeded  to  foreclose  the  mort- 

fage  against  Badger,  the  owner  of  the  equity  of  redemption, 
'he  note  having  been  purchased  by  PJatts  and  the  mortgage 
assigned  to  him,  he  stands  in  the  place  of  the  company. 

Badger  having  purchased  the  equity  of  redemption  and  ac- 
cepted an  assignment  to  himself  of  the  policy  issued  to  Thurber, 
the  assignment  having  been  made  with  the  company's  assent, 
stands  in  the  same  position  as  if  he  had  applied  for  the  policy 
and  made  the  contract  of  insurance  with  the  company.  It  is  im- 
material whether  he  knew  naphtha  was  used  in  the  building. 
Its  use  was  prohibited  by  the  terms  of  the  policy,  and  it  was  the 
duty  of  Badger,  who  must  be  held  to  have  contracted  that  it 
should  not  be  used,  to  know  whether  that  condition  was  com- 
plied with.  The  use  of  naphtha  by  the  tenant  invalidated  the 
policy  so  far  as  Badger  was  concerned,  whether  he  knew  of  its 
use  or  not.     Wheeler  v.  Insurance  Co.y  62  N.  H.  326  and  450. 

At  the  time  of  the  fire,  the  policy  was  void  as  to  Badger  and 
valid  as  to  Clough.  By  accepting  an  assignment  of  the  policy 
containing  the  provision  that  no  act  or  default  of  any  person 
other  than  the  mortgagee,  or  his  agents,  or  those  claiming  under 
him,  should  affect  his  right  to  recover  in  case  of  loss.  Badger  be- 
came bound  by  that  contract,  and  party  to  the  agreement  that 
the  company,  if  they  should  so  elect,  might  pay  the  mortgagee's 
claim  and  take  an  assignment  of  the  mortgage.  This  payment 
was  not  intended  or  understood  to  be  such  as  would  extinguish 
Badger's  debt  and  discharge  the  mortgage,  but  operated  to  sat- 
isfy Clough's  claim  and  assign  the  mortgage  to  the  company, 
leaving  it  in  full  force  against  Badger. 

In  Allen  v.  Insurance  Co,,  132  Mass.  480,  the  policy  pro- 
vided that  the  insurance  "  as  to  the  interest  of  the  mortgagee 
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only  therein  "  should  not  be  invalidated  by  the  acts  of  the  mort- 
gagor ;  and  that  when  a  loss  after  a  forfeiture  was  paid  to  the 
mortgagee,  the  company  should  be  subrogated  to  his  rights 
under  the  mortgage  to  the  extent  of  such  payment,  and  might 
pay  the  full  amount  of  the  debt  to  the  mortgagee  and  receive  an 
assignment  of  the  mortgage.  The  court  say :  "  The  policv  pro- 
vided that  the  amount  due  for  a  loss  after  a  forfeiture  shall  not 
be  a  fund  for  the  payment  of  the  mortgage  debt,  but  that,  upon 
payment  of  the  loss,  the  mortgage  shall  be  a  fund  for  the  reim- 
bursement of  the  defendant.  Tne  contract  is,  that  after  a  for- 
feiture the  insurance  shall  be  exclusively  for  the  benefit  of  the 
mortgagee ;  that  the  mortgagor  and  those  chdming  under  him 
shall  have  no  beneficial  interest  in  the  policy,  and  that  payment 
to  the  mortgagee  shall  not  discharge  the  mortgage,  but  subro- 
gate the  deiendant  to  the  mortgagee's  right  in  it  It  was  a  con- 
tract which  the  parties  were  competent  to  make,  and  we  know 
no  reason  why  they  should  not  abide  by  it."  To  the  same  eflfect 
are  Eliot  Savings  Bank  v.  Commercial  Union  Co.y  142  Mass.  142, 
and  Springfield  Ins.  Co.  v.  Allen,  43  N.  Y.  389. 

As  the  amount  paid  to  Clough  by  the  insurance  company  was 
not  paid  in  discharge  of  the  mortgage,  Platts's  claim  under  the 
mortgage  is  the  amount  of  the  mortgage  note. 

Case  discharged. 
All  concurred. 


Hillsborough,  } 
Dec,  1894.    S 

Bblivbau  V.  Amoskeag  Manufacturing  Co. 

A  party  is  bound  by  all  acts  of  his  attorney  of  record  which  the  latter  has 
implied  authority  to  do  by  virtue  of  his  retainer,  as  against  one  ignorant 
of  his  discharge. 

In  the  absence  of  any  limitation  of  his  authority  known  to  the  opposite  party, 
an  attorney  of  record  may  bind  his  client  to  a  final  disposition  of  an  action 
by  oral  or  written  agreement  entered  on  the  record,  made  an  order  of 
court,  and  executed  by  his  adversary  in  good  faith. 

An  infant  suitor  will  be  bound  by  the  acts  of  an  attorney  employed  by  his 
next  friend,  as  an  adult  would  be. 

Motion,  by  the  plaintiff,  to  strike  off  the  docket  entry  "judg- 
ment for  the  plaintiff  by  agreement  and  judgment  satisfied," 
made  in  accordance  with  a  written  agreement  entered  into  by 
the  attorneys  of  the  parties,  entitled  as  of  the  term,  and  filed 
with  the  clerk  while  the  court  was  in  session,  as  follows  :  "  It  is 
agreed  that  judgment  in  this  case  be  entered  for  the  plaintiff  in 
VOL.  Lxym.    15 
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the  sum  of  one  thousand  dollars  and  costs,  and  judgment  satisfied 
in  fiill." 

The  action  is  case  for  injuries  to  the  plaintiff's  person,  and 
was  commenced  by  her  attorney,  C,  in  February,  1891.  In  Au- 
gust, 1891,  the  plaintiff  discharged  C,  and  engaged  other  coun- 
sel, who  did  not,  however,  appear  or  enter  their  names  on  the 
docket.  C.  continued  to  act  for  the  plaintiff,  and  remained  her 
only  attorney  of  record.  September  25,  1891,  the  defendants, 
by  their  attorney,  in  good  faith,  without  knowledge  or,  so  far  as 
.appears,  reason  to  suppose  that  C.  was  not  the  plaintiff's  attor- 
ney, entered  into  the  foregoing  agreement  and  paid  the  stipu- 
lated sum  to  C,  who  appropriated  the  same  to  his  own  use  and 
Absconded. 

Joseph  W.  FeUows  and  Charles  F.  Sioney  for  the  plaintiff. 

David  Gross  and  William  L,  Foster,  for  the  defendants. 

Carpenter,  J.  The  rights  of  the  defendants  are  not  affected 
by  the  plaintiff's  undisclosed  discharge  of  C.  So  long  as  she 
permitted  him  to  remain  her  attorney  of  record,  she  was  bound, 
as  against  parties  ignorant  without  fault  on  their  part  of  his  dis- 
cbarge, by  auy  act  that  by  virtue  of  his  retainer  he  was  author- 
ized to  do.     Jbewis  v.  Sumvery  13  Met.  269. 

It  is  the  constant  practice  of  the  court  to  enter  defaults,  judg- 
ments, assessments  of  damages,  judgments  for  the  defendant, 

judgment  satisfied,  and  to  make  various  other  orders  finally 
disposing  of  actions,  upon  the  agreement  of  the  counsel  for  the 
parties  expressed  orally  in  open  court  These  orders  have  the 
same  effect  as  if  made  upon  the  personal  consent  of  the  parties. 
In  the  absence  of  fraud  or  mistake,  they  are  conclusive.  The 
authority  of  attorneys  to  make  such  agreements  is  in  practice 
never  questioned.  It  is  essential  to  the  orderly  and  convenient 
dispatch  of  business,  and  necessary  for  the  protection  of  the 

•  rignts  of  the  parties.  Exigencies  are  frequent  where  the  want 
of  power  on  the  part  of  the  attorney  to  dispose  of  the  action 
finally  by  agreement  made  in  and  under  the  sanction  of  the 
court,  would  be  disastrous  to  his  client     The  interests  of  the 

.  public  and  of  the  parties  to  actions  alike  require  that  executed 
agreements  of  the  character  in  question  be  not  disturbed  except, 
as  in  other  cases,  for  fraud  or  mistake.  It  is  not  now  necessary 
to  consider  the  question  of  the  extent  of  an  attorney's  authority 
to  bind  his  client  by  agreement  in  pais,  in  collateral  matters,  or 
in  what  cases  his  executory  agreements  will  be  enforced.  Dan- 
ielsy.  New  LoTtdon,  68  Conn.  156;  Alton  v.  Gilmantojiy  2  N.  H. 
520 ;  Femald  v.  Ladd,  4  N.  H.  370 ;  Pike  v.  Mner.^on,  5  N.  H. 
393;   White  v.  Mldreth,  13  K  H.  104;  Hansm  v.  Eoitt,  14  N.  H. 
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^6 ;  Bryant's  Case,  24  K  H.  149 ;  Bunton  v.  lyford,  87  N.  H. 
612;  Smyth  v.  Bakh,  40  N.  H.  363;  Lisbon  v.  Holtm,  51  K  H.. 
509 ;  Brooks  v.  New  Durham,  65  N.  H.  659 ;  Everett  v.  ^wA,  58 
N.  H.  340. 

For  the  disposition  of  the  present  motion,  it  is  enough  to  say 
that  in  the  absence  of  any  limitation  of  his  authority  known,  or 
that  by  reasonable  inquiry  might  be  known,  by  the  opposite 
party,  an  attorney  may  by  oral  or  written  agreement  entered  on 
the  record,  made  an  order  of  court,  and  executed  by  the  adver- 
sary in  good  faith,  bind  his  client  to  a  final  disposition  of  the 
action.  That  the  agreement  and  order  of  court  thereon  eflfect  a 
-compromise  of  the  client's  cause  of  action  is  an  immaterial  cir- 
<5umstance.  Swinfen  v.  Swinfen,  18  C.  B.  486  (1  C.  B.  K  S.  364 ; 
2  BeG.  &  J.  381) ;  Swinfen  v.  Chelmsford,  5  H.  &  K  890 ;  Fray  v. 
Voules,  1  E.  i&  E.  839;  Prestwich  v.  Foley,  18  C.  B.  N.  S.  806; 
Strauss  v.  Francis,  L.  R.  1  Q.  B.  379 ;  Matthews  v.  Munster,  20 
Q.  B.  Div.  141 ;  Bolker  v.  Parker,  7  Cranch  436. 

Motion  denied. 

Smith  and  Chasb,  JJ.,  did  not  sit :  the  others  concurred. 

The  plaintiff  moved  for  a  rehearing,  and  specially  called  the 
attention  of  the  court  to  the  authorities  holding  that  an  infant 
cannot  employ  an  attorney  or  an  agent,  or  make  a  valid  agree- 
ment to  compromise  his  suit;  and  that  the  next  friend  of  an  in- 
fant is  not  his  agent  or  attorney,  but  an  officer  of  the  court. 

Joseph  W-  Fellows,  Charles  F.  Stone,  and  Streeter  ^  Walker,  for 
the  plaintiff. 

David  Cross  and  William  L,  Foster,  for  the  defendants. 

Blodgbtt,  J.  In  arriving  at  the  conclusion  that  the  motion 
must  be  denied,  the  authonties  have  not  been  overlooked  which 
hold  that  an  infant  cannot  employ  an  attorney  or  an  agent,  or 
make  a  valid  agreement  to  compromise  his  suit  {Biddell  v.  Dowse, 
6  B.  i&  C.  255;  Armitage  v.  Widoe,  36  Mich.  124;  2  Laws.  Rights, 
Rem.  &  Prac,  5.  824;  Tapley  v.  McGee,  6  Ind.  66 ;  Wainwright  v, 
Wilkinson,  62  Md.  146),  or  those  which  hold  that  the  "next 
friend  "  of  an  infant  is  not  his  agent  or  attorney,  but  an  officer 
of  the  court,  who  derives  his  authority,  not  from  the  infant,  but 
from  the  court  Guild  v.  Cranston,  8  Gush.  506 ;  Tripp  v.  Gif- 
f(yrd,  156  Mass.  108 ;  Morgan  v.  Thome,  7  M.  &  W.  400. 

However  this  mav  be,  it  must  be  conceded  that  rights  and 
remedies  are  as  much  the  inherent  birthright  of  an  infant  as  of 
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an  adult ;  and  if  this  be  so,  it  necessarily  follows  from  his  disa- 
bility to  enforce  such  rights  and  remedies,  that  the  infant  must 
have  the  right  to  enforce  them  through  the  assistance  of  another. 
By  what  name  such  other  person  may  be  called  is  immaterial. 
He  may  be  styled,  or  may  be  in  fact,  the  guardian,  the  parent, 
or  the  next  friend ;  but,  in  the  very  nature  of  things,  he  is,  and 
must  be  held  to  be,  the  representative  of  the  infant,  and  to  have 
the  power  to  bind  him  by  his  proper  and  lawful  acts.  Among 
such  acts,  is  that  of  bringing  suit  for  any  cause  of  action  which 
has  accrued  in  the  infant's  favor ;  and,  for  this  purpose,  the  rep- 
resentative may,  in  the  exercise  of  an  undoubted  authority, 
employ  an  attorney  at  law  in  the  management  and  control  of  the 
suit  {Davis  v.  Merrill,  47  N.  H.  208,  210,  211),  which  "  although 
attended  by  a  next  friend  is  the  suit  of  the  infant."  Bartlett  v. 
Baits,  14  Q&.  589. 

In  such  a  case,  the  attorney  becomes  clothed  with  the  ordinary 
powersjpertainingto  an  attorney  of  record.  Baltimore  ^  0.  R,  R. 
Co.  V.  Mtzpatrick,  36  Md.  619,  628.  His  authority  is  as  exten- 
sive as  it  is  in  other  cases,  and  the  infant,  through  his  represent- 
ative, is  bound  by  the  attorney's  acts  within  the  ordinary  scope 
of  his  authority  the  same  as  an  adult  would  be,  and  has  a  like 
remedy  against  the  attorney  for  any  abuse  of  such  authority, 
express  or  implied. 

The  bringing  of  a  suit  in  the  infant's  behalf  being  rightful,  it 
follows,  as  a  legal  consefjuence,  that  if  judgment  is  properly  ren- 
dered against  him,  he  will  be  concluded  by  it  {Guild  v.  Cranstorij 
8  Cush.  506,  509 ;  Tripp  v.  Gifford,  supra) ;  for  there  is  no  dis- 
tinction between  an  infant  and  an  adult  with  regard  to  the  bind- 
ing effect  of  a  judgment.  Smith  v.  McDonaldy42  Cal.  484;  Rals- 
ton V.  Lahee,  8  la.  17,  23 ;  Waring  v.  Reynolds,  3  B.  Mon.  59 ; 
WUls  V.  Spraggins,  3  Grat.  555,  567;  Porter  v.  Robinson,  3  A.  K. 
Marsh.  254;  Albee  v.  Winterink,  55  la.  184;  13  Am.  Dec.  159, 
note;  74  Am.  Dec.  298,  note;  1  Freem.  Judg.  ^4th  ed.),  s.  151; 
2  Ib.y  s.  513.  "He  will  not  be  permitted  to  dispute  it,  unless 
upon  the  same  grounds  as  an  adult  might  have  disputed  it.  such 
as  fraud,  collusion,  or  error"  (2  Freem.  Judg.,  s,  513);  and  no 
recognizable  distinction  is  believed  to  exist  between  the  case  of 
an  entry  of  judgment  in  regular  course  by  an  attorney  of  a  party 
sui  juris  and  the  case  of  a  like  entry  by  an  attorney  properly 
eniployed  by  the  representative  of  an  infant  to  conduct  the  suit. 

The  authority  of  attorneys  of  record  to  make  such  entries  is 
always  presumed,  if  nothing  appears  to  the  contrary,  and  whea 
made  they  are  conclusive  as  between  the  parties,  in  the  absence 
of  fraud  or  mistake;  and  we  apprehend  it  makes  no  difference, 
practical  or  legal,  whether  the  agreement  of  the  counsel  to  make 
them  is  expressed  orally  in  open  court  and  the  entries  are  there- 
upon made  upon  the  records  by  its  order,  or  whether  the  agree- 
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ment  is  reduced  to  writing  by  the  counsel,  and  duly  filed  and 
entered  upon  the  records,  without  being  expressly  brought  to 
the  courts  attention  and  without  obtaining  its  sanction,  which 
5n  practice  is  never  refused,  and,  at  most,  is  but  the  merest  for- 
mality. In  such  a  case,  the  assent  of  the  court  is  to  be  pre- 
sumed. 

In  our  opinion,  the  law  in  cases  like  the  present  one  is  cor- 
rectly stated  in  THpp  v.  Giford,  suprUj  which  recognizes  the  fact 
^f  an  extensive  practice  with  regard  to  the  adjustment  and  set- 
tlement of  such  cases,  and  in  which  it  is  said  (p.  109) :  "  Some- 
times, but  very  rarely,  the  proposed  arrangement  is  brought  to 
the  attention  of  the  court,  and  its  sanction  obtained.  In  most 
instances,  however,  the  settlement  is  made  and  the  judgment 
entered  without  calling  the  attention  of  the  presiding  justice  to 
it,  or  obtaining  his  approval.  That  such  judgments  conclude 
the  minor  we  have  no  doubt ;  .  .  .  and  even  in  equity,  if  a  de- 
-cree  is  entered  against  him  by  consent  without  special  inquiry, 
he  will  be  bound  by  the  decree." 

Motion  for  rehearing  denied. 

Smith  and  Chase,  JJ.,  did  not  sit;  Doe,  C.  J.,  dissented  :  the 
•others  concurred. 


dllsboroogb,  { 
Dec.,  1891.    S 

LaMarsh,  Adnir^  v.  L'TJnion  Saint  Jean  Baptistb  Society. 

Jl  mutual  benefit  association  which  takes  no  action  for  the  termination  of  the 
membership  of  a  delinquent,  but  receives  and  retains  his  arrears  of  dues, 
is  liable  to  his  administrator  for  the  benefits  payable  at  the  decease  of 
members  under  the  by-laws. 

J^  mutual  benefit  association  will  be  bound  by  a  payment  of  dues  made  to  its 
secretary,  although  his  assistant  is  the  officer  designated  by  the  by-laws  to 
receive  the  funds. 

Assumpsit,  to  recover  $50  for  the  funeral  expenses  of  the 

Slaintiff 's  intestate,  Misael  W.  Blain,  and  $376  insurance  upon 
is  life.     Facts  found  by  the  court. 

The  defendants  are  a  voluntary  association  for  affording  relief 

to  sick  members,  for  defraying  their  funeral  expenses,  and  for 

the  payment,  at  the  decease  of  a  member,  of  a  sum  equal  to  one 

-dollar  for  every  surviving  member.     The  by-laws  provide  that  a 
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monthly  contribution  of  fifty  cents  shall  be  paid  to  the  financial 
secretaries,  and  that  one  dollar  shall  be  paid  to  the  assistant  sec-^ 
retary  at  the  death  of  a  member ;  that  any  member  who  neglects 
to  pay  his  monthly  contribution  within  two  weeks  after  the  gen^ 
eral  monthly  meeting  loses  his  benefits  until  he  shall  have  paid 
what  he  owes  the  society ;  that  any  member  indebted  for  more 
than  six  months'  contribution  can  be  ruled  from  the  list  of  the 
society  by  majority  vote  of  the  members  present,  if  he  has  been 
notified  by  the  financial  secretaries ;  that  a  member  notified  of 
the  decease  of  another  must  pay  the  amount  of  his  contribution 
to  the  insurance  fund  at  the  second  regular  meeting,  and  any 
member  who  shall  have  neglected  to  pay  during  that  time  shall 
be  deprived  of  his  benefits  from  the  society,  as  well  as  from  the 
insurance,  for  the  .time  during  which  he  shall  not  have  acquitted 
himself  of  his  arrears ;  that  at  the  death  of  a  member  the  society 
will  pay  fifty  dollars  for  funeral  expenses,  and  an  insurance  of 
one  dollar  for  each  surviving  member. 

Blain  became  a  member  of  the  association  in  1886.  He  was 
taken  sick  October  1,  1892,  and  died  October  12.  When  taken 
sick,  he  had  neglected  to  pay  his  monthly  dues  for  nine  months, 
and  requested  Joseph  Bellephonse,  not  a  member  of  the  society, 
to  pay  the  amount  due.  Bellephonse  handed  the  money  to  one 
Berryl,  who  paid  it  to  Broder,  the  financial  secretary,  at  and  in 
the  regular  meeting  of  October  4, 1892,  and  the  sum  of  $4.50 
was  credited  in  Blain's  pass-book.  The  money  was  received 
without  objection,  and  has  been  retained  by  the  society. 

Blain  also  owed  four  dollars  to  the  insurance  fund,  and  gave 
the  money  to  Bellephonse,  who  handed  it  to  Dr.  Guilet,  the  at^ 
tending  physician.  October  11,  Guilet  paid  the  money  ta 
LeFavor,  president  of  the  society,  stating  that  Blain  was  dyings 
and  that  the  money  was  paid  on  account  of  his  dues  to  the  in- 
surance fund.  LeFavor  took  the  money,  saying  it  would  be  all 
right,  and  that  he  would  call  a  meeting  of  the  society.  Within 
a  few  minutes  he  paid  it  over  to  Gendron,  secretary  of  the  ar-^ 
chives,  who  took  the  money  after  some  hesitation,  but  declined 
to  receipt  for  it.  LeFavor  paid  the  money  to  him  because  he 
supposed  he  was  the  proper  person  to  receive  it ;  and  Gendron 
did  not  say  he  was  not  the  proper  person,  or  who  the  proper 
person  was.  Later  in  the  day  Gendron  was  informed  that  he 
had  no  right  to  receive  money  except  at  a  meeting  of  the  society^ 
and  he  thereupon  left  the  money  at  LeFavor's  house.  Blain  died 
the  next  day.  LeFavor  then  offered  the  money  to  Bellephonse^ 
who  refused  it,  and  it  has  since  remained  in  LeFavor's  hands. 

So  far  as  appeared,  members  generally  paid  their  dues  at  a  reg-^ 
ular  meeting.  Sometimes  they  handed  Gendron  the  money  for 
their  dues,  with  their  pass-books,  before  a  meeting.  Blain's 
name  was  never  stricken  from  the  roll  of  members,  and  no  ac- 
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tion  was  ever  taken  for  terminating  his  membership.  Before^ 
suit  brought,  the  plaintiff  made  a  demand,  and  the  defendants 
refused  payment.  The  court  ruled  that  the  plaintiff  could  re- 
cover the  funeral  benefit  and  insurance,  and  the  defendants  ex- 
cepted. 

George  B.  Frefichy  for  the  plaintiff 

Charles  H,  BumSj  for  the  defendants. 

Blodgett,  J.  In  the  absence  of  brief  or  argument  fer  the  de- 
fendants, no  reason  is  perceived  why  there  should  not  be  a  re- 
covery for  the  death  benefit.  "At  the  death  of  a  member  the  so- 
ciety pays  the  sum  of  fifty  dollars  for  the  expenses  of  interment.'^ 
By-Laws,  art  20,  s.  2.  The  deceased  is  properly  found  to  have 
been  a  member  at  the  time  of  his  death.  His  name  was  on  the 
roll  of  members,  and  no  action  had  been  taken  for  terminating 
his  membership  by  reason  of  his  indebtedness  for  more  than  six 
months'  contributions,  as  might  have  been  done  under  art  21,  s. 
5.  But  in  addition  to  this,  it  is  found  that  he  had  "  acquitted 
himself  of  his  arrears  "  as  to  his  monthly  contributions  before 
his  decease,  by  the  payment  of  the  sum  due  to  the  financial  sec- 
retary at  a  regular  meeting  of  the  society,  and  that  "  the  money 
was  received  without  objection  and  has  been  retained  by  the  so- 
ciety."  Under  these  circumstances,  there  can  be  no  forfeiture 
of  the  death  benefit  upon  general  principles,  nor  under  any  by- 
law which  has  come  to  our  attention.  On  the  other  hand,  the- 
reasonable  interpretation  of  the  by-laws  in  point  is,  that  unless  a. 
delinquent  member  is  ruled  from  the  list  of  the  society,  on  a  vote 
of  a  majority  of  the  members  present,  for  more  than  six  months" 
neglect  of  payment  {art  21,  s,  5),  he  simply  "loses  his  benefits 
until  he  shall  have  paid  what  he  owes  to  the  society."     lb.,  s.  4. 

As  to  the  life  insurance,  it  is  sufficient  to  say  that  if  payment 
of  the  four  dollars  had  been  made  to  the  assistant  secretary,  it 
would  have  been  a  valid  payment  (Manson  v.  Grand  Lodae  United 
Workmen,  30  Minn.  509),  and  we  tnink  it  should  be  held  to  be 
no  less  valid  because  made  to  the  secretary.  Payment  to  the 
superior  officer  may  reasonably  be  regarded  as  payment  to  his 
assistant. 

Exceptions  overruled. 
Smith,  J.,  did  not  sit :  the  others  concurred. 
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Bartlbtt  v.  Blair. 

This  court  will  not  decide  whether,  under  8, 6,  art,  1  of  the  federal  constita- 
tion,  a  member  of  congress  in  attendance  at  a  session  of  the  house  to  which 
he  belongs  is  privileged  from  service  of  civil  process  made  conformably 
to  the  laws  of  this  state,  in  the  absence  of  any  adjudication  of  the  question 
by  the  supreme  court  of  the  United  States. 

Assumpsit.  Facts  agreed.  A  copy  of  the  writ,  duly  attested, 
was  seasonably  left  at  the  usual  abode  of  the  defendant  in  Man- 
chester in  this  county  by  a  qualified  officer.  The  defendant  was 
then  and  still  is  a  member  of  the  national  house  of  representa- 
tives. When  the  copy  was  served,  he  was  in  actual  attendance 
at  a  special  session  of  congress,  and  most  of  the  time  since  has 
been  in  attendance  at  said  session  and  at  the  regular  session,  in 
the  discharge  of  his  public  duties.  Counsel  for  the  defendant 
appeared  specially,  and  moved  that  the  writ  and  service  thereof 
be  quashed  and  the  case  dismissed,  on  the  ground  that  as  a  mem- 
ber of  congress  in  attendance  at  a  session  of  the  house  to  which 
he  belonged,  the  defendant  was  privileged  from  service  of  any 
civil  process  issued  by  any  state  court  and  returnable  during  the 
session  of  said  house ;  that  no  valid  service  had  been  made  upon 
him  under  the  circumstances,  and  that  the  court  had  no  jurisdic- 
tion. 

Samuel  W.  Emery,  for  the  plaintiff. 

Burleigh  ^  Adams,  for  the  defendant. 

Blodgbtt,  J.  The  question  raised  involves  the  construction 
of  s.  6,  art  1  of  the  federal  constitution,  by  which  senators  and 
representatives  are  privileged  from  arrest,  except  for  treason, 
felony,  and  breach  of  the  peace,  during  their  attendance  at  the 
session  of  their  respective  houses,  and  in  going  to  and  returning 
from  the  same.  This  question  being  a  federal  one,  it  is  not  nec- 
essary, and  would  be  useless,  for  us  to  form  or  express  an  opin- 
ion upon  it ;  and  in  the  absence  of  any  adjudication  by  the  su- 
preme court  of  the  United  States  extending  the  privilege  to  the 
service  of  a  summons  or  like  civil  process,  the  motion  is 

Denied. 
All  concurred. 
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Hillsborough,  } 


Jewell  v.  McQuesten  ^  a. 


In  a  petition  for  partition,  brought  by  the  husband  of  a  person  deceased 
against  her  devisees,  a  plea  in  bar  alleging  an  agreement  by  the  husband 
not  to  claim  any  right,  title,  or  interest  in  his  wife's  property  is  demur- 
rable. 

Petition,  for  partition.  To  the  defendants'  plea  in  bar— alleg- 
ing that  August  9, 1884,  the  plaintiff's  wife  Mary  was  seized  in 
fee  simple  of  the  land  described  in  the  petition  and  of  other 
land,  that  on  that  day  she  and  her  husband  entered  into  a  con- 
tract for  a  division  of  property,  that  pursuant  to  the  terms  of 
said  contract  Mary  deeded  to  the  plaintiff  one  half  of  the  prop- 
erty then  standing  in  her  name,  that  by  said  contract  they  mu- 
tually agreed  with  each  other  in  writing  that  neither  one  would 
-claim  any  right,  title,  or  interest  in  the  other's  property,  that 
Mary  died  in  October,  1892,  and  that  the  defendants  are  devisees 
of  the  lands  not  conveyed  by  her  to  her  husband — the  plaintiff 
demurred. 

Bwrnham^  Brown  ^  Warren^  for  the  plaintiff. 

David  A.  Taggart,  for  the  defendants. 

Carpenter,  J.  The  plea  is  bad.  Assuming  all  the  allega- 
tions to  be  true,  the  plaintiff  may  nevertheless  be  entitled  to 
judgment  for  partition.  His  agreement  not  to  claim  any  right, 
title,  or  interest  in  Mary's  property  is  not  in  terms  an  agreement 
not  to  claim  his  statutory  rights  in  the  property  after  her  de- 
cease.    P.  S.,  c.  195,  ss.  12, 13. 

Consistently  with  the  plea,  her  acquisition  of  the  property 
may  have  been  "  occasioned  by  payment  or  pledge  of  the  prop- 
erty of"  the  plaintiff,  and  the  onlv  purpose  and  effect  of  the 
-contract,  assuming  it  to  be  valid  in  law,  may  hkve  been  to  enable 
Tier  to  hold  the  property  during  the  continuance  of  their  mar- 
ried life  free  from  her  husband's  interference  or  control.  P.  S., 
-c.  176,  s.  1.  The  question  whether  by  any  form  of  contract  he 
could  convey  or  release  to  his  wife,  or  estop  himself  from  claim- 
ing, his  statutory  rights  in  her  estate  after  her  decease  is  not 
considered. 

Demurrer  sustained. 
All  concurred. 
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Webber  v.  Osgood. 

When  a  vendor  of  goods  has  title  and  right  of  possession,  an  officer  who  ha»^ 
attached  them  as  the  property  of  the  conditional  vendee  may  lawfully  sur- 
render them  to  a  subsequent  purchaser  from  the  vendor. 

Trover,  for  a  parlor  organ.  Facts  found  by  the  court  May^ 
3, 1890,  the  plaintiff  bargained  in  writing  with  George  W.  Brown 
for  an  orean,  at  the  price  of  $100,  of  which  ten  dollars  was  paid 
down  and  five  dollars  was  to  be  paid  each  month  until  the  price 
and  interest  were  paid  in  full,  when  the  organ  was  to  become 
the  plaintiff's  property,  and  in  the  meantime  was  to  remain  the 
property  of  Brown.  If  the  plaintiff  failed  to  make  payments^ 
ferown  had  a  right  to  retake  the  organ.  Possession  was  given 
to  the  plaintiff  together  with  the  ri^t  to  use  the  organ  in  her 
dwelling-house  in  Milford,  and  not  elsewhere  without  Brown's^ 
consent.  October  20,  1892,  the  defendant  attached  it  as  the 
property  of  the  plaintiff  in  an  action  in  favor  of  H.  S.  Hutchin- 
son.  The  plaintiff  was  then  owing  twenty-five  dollars  of  the 
price  and  some  interest.  Th^  attachment  was  abandoned  prior 
to  January  9,  1893,  but  the  organ  was  not  returned  to  the  plain- 
tiff nor  demanded  by  her.  On  that  day  and  previously,  Brown 
demanded  of  the  plaintiff  payment  of  the  balance,  but  she  neg- 
lected, and  finally  refused,  to  pay.  Afterwards,  on  the  same 
day  (January  9),  Brown  sold  the  organ  to  Hutchinson  for  the 
balance  due  from  the  plaintiff,  and  gave  a  bill  of  sale  to  Hutchin- 
son, who  took  possession  and  has  held  it  ever  since,  claiming  to 
own  the  organ.  After  this  and  on  the  same  day,  the  plaintiff' 
offered  to  pay  Brown  the  balance  due,  but  he  refused  to  receive 
it  on  the  ground  that  he  had  sold  the  organ  to  Hutchinson. 
Judgment  is  to  be  rendered  for  the  party  entitled  to  it  upon 
these  facts;  and,  if  ffor  the  plaintiff,  it  is  to  be  for  seventy-five 
dollars  and  interest  from  the  date  of  the  writ. 

DoyU  ^  LucieVy  for  the  plaintiff 

Carl  E.  Knight  and  Charles  H.  Bums,  for  the  defendant. 

Chase,  J.  At  the  time  of  the  attachment,  Brown  had  the 
title  to  the  organ  and  the  right  to  its  possession, — the  plaintiff 
having  failed  to  make  payments  in  accordance  with  her  agree- 
ment. Bailey  v.  Colby,  34  N.  H.  29 ;  McFarland  v.  Farmer ,  42 
]Sr.  H.  386,  391 ;  Proctor  v.  Tiltm,  65  N.  H.  3,  4.  The  surrender 
of  the  possession  to  Hutchinson,  to  whom  Brown  had  sold  and 
transferred  his  title  and  right  of  possession,  was  a  surrender  to 
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the  owner  and  a  discharffe  of  the  defendant's  duty.  Litilejield  v. 
DaviSy  62  N.  H.  492.  The  plaintiff,  having  no  title  and  no  right 
of  possession,  has  no  cause  of  complaint  on  account  of  such 
surrender. 

Judgment  for  the  defendant. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  > 
Dec.,  1894.   \ 

Hamilton  National  Bank  v.  Horton  ^  TV. 

In  the  absence  of  fraud,  wages  of  the  defendant  which  have  been  once  at- 
tached by  the  plaintiff  in  the  hands  of  the  trustee,  and  the  trustee  dis- 
charged, may  be  held  in  a  second  suit  by  the  plaintiff  on  a  different  cause 
of  action. 

Foreign  Attachment.  Facts  found  by  the  court  March  13, 
1894,  an  action  was  pending  between  the  same  parties,  including- 
the  trustee,  who  was  then  discharged.  He  then  had  in  his  hands 
$12.60  wages  due  the  defendant. 

March  15,  1894,  the  plaintiff  brought  suit  against  the  defend- 
ant upon  a  new  cause  of  action,  and  the  writ  was  served  upon 
the  trustee  March  16.  The  trustee  disclosed  $29.10  due  the 
defendant  for  wages,  including  the  $12.60.  Neither  suit  was- 
for  necessaries.  The  court  charged  the  trustee  for  $9.10,  and 
the  defendant  filed  a  bill  of  exceptions. 

Joseph  S,  Matthews^  for  the  plaintiff 
E.  S.  ^  H.  A.  Cutter,  for  the  defendant. 

"Wallace,  J.  The  discharge  of  the  trustee  in  the  first  action 
terminated  that  suit  so  far  as  the  trustee  was  concerned.  There- 
was  then  nothing  to  prevent  the  wages  which  had  been  attached 
in  his  hands  from  being  paid  over  to  the  defendant.  A  third 
party  could  then  have  attached  them  and  had  them  applied  on 
nis  claim.  In  the  absence  of  fraud,  there  is  no  reason  why  the 
plaintiff  cannot  hold  the  defendant's  wages  attached  in  a  second 
suit  on  another  cause  of  action  after  the  discharge  of  the  trustee- 
in  the  first  action,  in  the  same  manner  that  a  third  party  could^ 
The  trustee  was  properly  charged. 

Exceptions  ovemded. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 
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Supreme  Council,  American  Legion  of  Honor,  v.  Adams  ^  a. 

If  the  by-laws  of  a  mutual  benefit  association  permit  a  certificate  holder 
to  control  and  dispose  of  the  fund  at  all  times,  a  beneficiary  named  in  the 
certificate  acquires  only  a  contingent  interest  in  the  benefit  during  the 
lifetime  of  the  member. 

If  the  beneficiary  named  in  the  certificate  dies  during  the  lifetime  of  the 
member,  the  designation  will  be  treated  as  lapsed,  in  the  absence  of  a 
provision  that  the  representatives  of  the  beneficiary  shall  be  entitled  to 
the  benefit. 

If  a  certificate  is  issued  subject  to  after-enacted  laws  of  the  association  and 

the  member  dies  without  appointing  a  new  beneficiary  in  place  of  one 

X     deceased,  the  benefit  will  be  paid  according  to  the  laws  of  the  association 

then  in  force,  although   enacted    subsequently  to  the  issuance  of  the 

certificate. 

Bill  of  Interpleader,  as  to  $5,000  paid  into  court  by  the 
plaintiffi  upon  a  benefit  certificate  issued  by  them  July  1, 1880, 
to  Companion  Joseph  G.  Adams.  Facts  found  by  the  court 
The  certificate  was  issued  upon  condition  "  that  the  statements 
made  by  said  companion  in  application  for  membership  ...  be 
made  a  part  of  this  contract,  and  upon  condition  that  the 
«aid  companion  complies  in  the  future  with  the  laws,  rules,  and 
regulations  now  governing  the  said  council  and  fund,  or  that 
may  hereafter  be  enacted  by  the  Supreme  Council  to  ffovern 
said  council  and  fund.  These  conditions  being  complied  with, 
the  Supreme  Council  of  the  A.  L.  H.  hereby  promises  and  binds 
itself  to  pay  out  of  its  benefit  fund,  to  Martha  A.  Adams  (wifej, 
A  sura  not  exceeding  five  thousand  dollars,  in  accordance  witn 
And  under  the  provisions  of  the  laws  governing  said  fund,  upon 
satisfactory  evidence  of  the  death  of  said  companion,  and  upon 
the  surrender  of  this  certificate/'  etc.  The  application  referred 
to  contained  the  following ;  "  I  agree  to  make  payment  of  all 
dues  and  assessments  for  which  I  may  become  liable,  and  to 
•conform  in  all  respects  to  the  laws,  rules,  and  usages  of  the 
order  now  in  force,  or  which  may  hereafter  be  adopted  by  the 
«ame."  Martha  A.  Adams  died  in  1884,  and  Joseph  G.  married 
the  defendant,  Alice  G.  Adams,  in  1888.  He  died  in  1892. 
Five  children  by  the  first  wife  survived  him,  and  are  the  other 
defendants. 

When  the  certificate  was  issued,  and  thereafterwards  until 
October  31,  1891,  a  law  of  the  plaintiffs  provided  that,  "in  the 
-event  of  the  death  of  all  the  beneficiaries  selected  by  the  mem- 
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ber,  before  the  decease  of  such  member,  if  no  other  or  further 
disposition  thereof  be  made  .  .  .  the  benefit  shall  be  paid  to 
the  dependent  heirs  of  the  deceased  member."  The  children, 
being  "dependent  heirs"  of  Joseph  G.,  claimed  the  fund  by 
virtue  of  this  law.  The  widow  claims  that,  at  a  regular  session 
of  the  plaintifis,  holden  August  25  to  September  1,  1891,  this 
law  was  changed  to  the  following :  "  In  the  event  of  the  death 
of  all  the  beneficiaries  selected  by  the  member,"  etc.  (substan- 
tially as  above),  "  the  benefit  shall  be  paid  to  the  widow.  If 
none,  then  to  the  heirs  of  the  deceased  member,"  etc.  She 
claimed  the  fund  under  this  law. 

At  the  time  of  the  issuance  of  the  certificate,  the  plaintiffs' 
constitution  contained  this  provision :  "  The  constitution  of  this 
Supreme  Council  and  the  laws  governing  the  benefit  fund  shall 
not  be  altered  or  amended  except  by  a  three-fourths  vote  of  the 
members  present  at  a  regular  meeting  of  the  Supreme  Council, 
or  at  a  special  meeting  called  for  the  purpose;  and  all  proposed 
amendments  must  be  presented  in  writing,  signed  by  one  or 
more  members,  and  referred  to  the  committee  on  laws,  who 
shall  report  thereon  as  early  as  practicable,  or  at  the  next  day's 
session."  By  other  sections  it  was  provided  that  "  This  Coun- 
cil shall  meet  annually  or  biennially  on  the  fourth  Tuesday  in 
August  at  2  o'clock  p.  m.,  at  such  place  as  may  have  been 
selected  by  a  majority  of  its  members  present  at  the  previous 
session  " ;  and  that  a  committee  on  laws,  consisting  of  three  per- 
sons, shall  be  elected  at  each  regular  session,  who,  among  other 
things,  "  shall  examine  and  report  upon  all  proposed  amend- 
ments to  the  constitution  and  laws  of  this  Suprena^e  Council, 
presented  at  the  Supreme  Council." 

At  the  regular  session  of  the  plaintiffi,  holden  in  August, 
1891,  in  pursuance  of  the  above  provision  of  the  constitution, 
three  members  of  the  order,  acting  as  a  "  committee  appointed 
at  the  last  session  to  reviee  and  codify  the  constitution  and  laws 
of  the  order,"  reported  as  follows :  "  We  have  given  attention 
to  the  duty  imposed  upon  us,  and  have  devoted  much  time  and 
attention  to  the  labor  required,  and  have  been  joined  and  as- 
sisted in  our  work  by  your  committee  on  laws.  We  have 
drafted  an  entire  revision  of  the  laws  of  the  order.  We  have 
prepared  our  report  in  print,  and  submit  it  herewith."  This 
report  was  referred  to  the  committee  on  laws,  who  immediately 
made  the  following  report  to  the  meeting :  '*  Your  committee 
on  laws,  to  whom  was  referred"  the  above,  "report  that  we 
have  bad  said  report  under  consideration,  and  herewith  return 
the  same  to  the  Supreme  Council,  and  suggest  that  the  same  be 
considered  by  the  Supreme  Council." 

The  Supreme  Council,  after  considering  seriatim  the  laws  thus 
submitted,  unanimously  adopted  the  following  resolution  ;  **  iJe- 
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solved,  that  the  existing  book  of  laws  of  this  incorporated  asso- 
ciation, now  known  as  '  Supreme  Council  Constitution,'  '  Laws/ 
and  '  Subordinate  Council  Constiution ',  be  and  the  same  are 
each  and  all,  section  by  section,  hereby  repealed  and  made  void 
from  and  after  sixty  days  from  the  last  day  of  this  session  of 
the  Supreme  Council,  and  that  the  report  of  the  committee  on 
revision  and  codification  of  the  laws,  as  presented  and  considered 
at  this  session  and  adopted  by  sections  as  a  code  of  '  By-Laws ' 
for  the  government  of  the  entire  order,  be  and  the  same  is 
hereby  enacted  and  adopted  as  a  whole,  as  the  *  By-Laws '  of 
the  Supreme  Council,  American  Legion  of  Honor,  as  the  su- 
preme law  and  for  the  government  of  the  order  in  aJl  its  depart- 
ments." The  law  under  which  the  children  claimed  was  one 
of  those  purporting  to  be  repealed  by  this  resolution ;  and  the 
one  under  which  the  widow  claimed  was  one  of  those  purport- 
ing to  be  enacted  by  it.  The  sixty  days  mentioned  in  the  reso- 
lution expired  October  31,  1891. 

Bumham^  Brown  ^  Warren^  for  Alice  G.  Adams. 

John  H.  Butler  (of  Massachusetts)  and  David  A.  Taggart,  for 
the  children  of  Joseph  G.  Adams. 

Wallace,  J.  The  question  presented  is  whether  the  benefit 
belongs  to  the  children  of  Joseph  G.  Adams  by  his  first  wife,  or 
to  his  widow.  Although  by  an  ordinary  life  insurance  policy 
made  payable  to  a  person  named,  the  rights  of  the  beneficiary 
are  vested  when  the  policy  is  issued,  and  cannot  afterwards  be 
changed  or  avoided  by  the  assured  {City  Savings  Bank  v.  Whittle^ 
63  K  H.  587),  yet  in  the  case  of  a  certificate  in  a  benefit  society, 
when  the  holder  has  full  powers  of  direction  subject  to  the  laws 
governing  the  association,  and  is  authorized  to  designate  another 
beneficiary  than  the  one  originally  named,  as  in  this  case,  there 
is  no  such  fixed  and  vested  mterest  All  that  a  beneficiary  has 
during  the  lifetime  of  the  member  to  whom  the  certificate  was 
issued  is  a  contingent  interest, —  a  mere  expectancy  which  gives 
no  vested  rights  in  the  expected  benefit,  as  it  is  wholly  depen- 
dent on  the  will  of  the  holder.  Barton  v.  Association^  63  N.  H. 
635 ;  Knights  v.  Watson^  64  N.  H.  517.  In  the  case  of  benefit 
societies  where  the  right  is  reserved  to  the  member  to  control 
and  dispose  of  the  benefit  at  all  times,  and  the  certificate  con- 
tains no  provision  giving  a  right  to  the  beneficiary's  representa- 
tives to  have  the  benefit,  and  the  beneficiary  dies  in  the  lifetime 
of  the  member,  the  contract  will  be  construed  as  payable  to  the 
beneficiary  on  condition  of  his  surviving  the  member  and  the 
designation  will  be  treated  as  revoked  or  as  having  lapsed  upon 
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the  death  of  the  beneficiary,  and,  the  object  of  the  trust  having 
failed,  there  is  a  resulting  trust  in  the  holder  of  the  certificate. 
Bac.  Ben.  Soc,  ss.  243-294 ;  Haskins  v.  Kendall,  158  Mass.  224. 
In  this  case  it  was  plainly  the  intention  of  the  parties  not  to 
^ive  to  the  representatives  of  Martha  A.  Adams  any  right  in 
this  fund.  It  was  made  payable  to  her  by  name  without  any 
words  referring  to  her  representatives.  Furthermore,  the  con- 
tract was  made  "  in  accordance  with  and  under  the  provisions 
of  the  laws  governing  said  fund.'*  At  the  time  the  certificate  was  * 
issued,  a  law  of  the  association  provided  that  **  in  the  event  of 
the  death  of  all  the  beneficiaries  selected  by  the  member  before 
the  decease  of  such  member,  if  no  other  or  further  disposition 
thereof  be  made, .  .  .  the  benefit  shall  be  paid  to  the  dependent 
heirs  of  the  deceased  member,"  not  to  the  heirs  or  representa- 
tives of  the  beneficiary.  This  indicates  that  it  was  contemplated 
by  the  parties  that  upon  the  death  of  the  beneficiary  no  right 
«hould  mure  to  her  representatives,  but  that  the  fund  should  go 
to  the  representatives  of  the  member  to  whom  the  certificate 
was  issued.  There  having  been  no  vested  interest  in  this  fund 
in  the  beneficiary,  the  children  have  no  rights  therein  as  her 
representatives. 

Neither  have  they  any  rights  to  it  as  his  representatives.  Ac- 
-cording  to  a  law  of  the  association  in  force  wnen  the  certificate 
was  issued,  the  children  would  take  an  interest  in  the  fund  as 
the  heirs  of  their  father.  But  at  the  regular  session  of  the  as- 
sociation, holden  in  August,  1891,  after  the  death  of  the  bene- 
:ficiary  and  in  the  lifetime  of  Joseph  G.  Adams,  the  association 
unanimously  voted  to  repeal  its  existing  laws,  including  the  one 
that  the  benefit  should  be  paid  to  the  dependent  heirs  of  a  de- 
ceased member,  and  also  voted  to  adopt  new  laws,  among  which 
was  the  following :  "  In  the  event  of  the  death  of  all  the  bene- 
ficiaries selected  by  the  member,  .  .  .  the  benefit  shall  be  paid 
to  the  widow.  If  none,  then  to  the  heirs  of  the  deceased  member." 

The  constitution  provided  that  all  proposed  amendments  to 
the  laws  must  be  "  referred  to  the  committee  on  laws  who  shall 
report  thereon  as  early  as  practicable,  or  at  the  next  day's 
session " ;  and,  in  another  place,  that  the  committee  "  shall 
examine  and  report  upon  all  proposed  amendments  to  the 
constitution  and  laws  of  the  Supreme  Council  presented  at 
the  Supreme  Council.''  It  is  objected  that  this  change  of 
laws  was  not  legally  made  because  the  committee  on  laws 
did  not  examine  and  report  thereon  as  provided  by  the  con- 
stitution. It  appears  that  a  committee  appointed  at  the  last 
previous  session  to  revise  and  codify  the  constitution  and  laws 
of  the  order  reported  at  this  session  as  follows :  "  We  have 
given  attention  to  the  duty  imposed  upon  us,  and  have  devoted 
much  time  and  attention  to  the  labor  required,  and  have  been 
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joined  and  assisted  in  our  work  by  your  committee  on  laws. 
We  have  drafted  an  entire  revision  of  the  laws  of  the  order. 
We  have  prepared  our  report  in  print,  and  submit  it  herewith.'* 
It  further  appears  that  ''  This  report  was  referred  to  the  com- 
mittee on  laws  who  immediately  made  the  following  report  to  the 
meeting :  *  Your  committee  on  laws  to  whom  was  referred  '  the 
above,  *  report  that  we  have  had  said  report  under  consideration^ 
and  herewith  return  the  same  to  the  Supreme  Council,  and  sug- 

f;e8t  that  the  same  be  considered  by  the  Supreme  Council.' " 
t  thus  appears  that  the  committee  on  laws  examined  and  re- 
ported on  these  changes  as  required  by  the  constitution,  and 
that  this  change  in  the  laws  of  the  association  was  in  other 
respects  duly  made  in  accordance  with  the  provisions  of  the 
constitution. 

Joseph  G.  Adams  agreed  in  his  application  "  to  conform  in 
all  respects  to  the  laws,  rules^  and  usages  of  the  order  now  ia 
force,  or  which  may  hereafter  be  adopted  by  the  same."  And 
the  certificate  was  issued  to  him,  "  upon  condition  that  the  said 
companion  complies  in  the  future  with  the  laws,  rules,  and  reg- 
ulations now  governing  the  said  council  and  fund,  or  that  may 
hereafter  be  enacted  by  the  Supreme  Council  to  govern  said 
council  and  fund."  It  was  therefore  expressly  stipulated  that 
the  contract  should  be  governed  by  after-enacted  laws,  and  that 
the  fund  and  its  destination  should  be  bound  bv  and  be  subject 
to  them,  with  reasonable  limitations  not  applicable  to  this  case^ 
Parties  may  contract  with  reference  to  laws  to  be  enacted  in  the 
future,  and  may  agree  to  be  bound  by  them.  They  may  agree, 
as  in  this  case,  that  such  laws  may  enter  into  and  form  a  part  of 
their  contracts.  It  must  be  incident  to  the  nature  and  purposes 
of  an  association  of  this  character  that  it  should  have  the  power 
to  change  its  laws  as  experience  and  necessity  require,  ana  bind 
its  members  thereby.  This  power  does  not  give  these  associa- 
tions the  right  to  repudiate  their  contracts,  or  lessen  their  re- 
sponsibilities, or  defeat  vested  rights.  There  was  no  vested 
right  outside  the  member,  Adams,  and  he  had  expressly  con- 
tracted that  he  would  be  subject  to  the  laws  and  rules  then  gov- 
erning the  council  and  fund,  or  that  might  thereafter  be  enacted 
by  the  Supreme  Council  to  govern  the  council  and  fund.  He 
knew,  or  was  bound  to  know,  of  this  change,  and  with  this 
power  to  direct  who  should  receive  the  benefit,  this  law  de- 
prived him  of  no  right,  because  if  he  had  not  desired  that  his 
second  wife  should  have  this  fund  in  accordance  with  the  new 
law  of  the  association,  he  could  at  any  moment  have  directed 
otherwise.  Such  subsequent  enactments  are  binding  when  the 
contract  is  made  in  contemplation  of  them  and  when  they  do  not 
conflict  with  the  law,  or  the  charter,  or  the  articles  of  association, 
and  are  reasonable.     Bac.  Ben.  Soc,  ss.  82,  85, 185,  188,  256; 
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Fugure  v.  Soeieiy,  46  Vt.  862 ;  Supreme  Commanden/  v.  Ainsworth, 
71  Ala.  436.  This  law  is  reasonable,  is  in  conformity  with  law, 
is  not  shown  to  be  in  conflict  with  the  charter  or  articles  of  asso- 
ciation, and  is  consistent  with  the  general  purposes  of  the  soci- 
ety. .  The  contract  being  controlled  by  the  law  as  changed,  the 
benefit  must  be  paid  to  the  widow. 

Decree  for  Alice  G,  Adams. 
Chasb,  J.,  did  not  sit :  the  others  concurred. 


Cheshire,    >  l«~24Ti 

Dec,  1894.;  ,72  2881 

Foster  v.  Willson. 

Precatory  words  in  a  will,  equally  with  direct  fiduciary  expressions,  will 
constitute  a  trust  for  the  person  in  whose  favor  they  are  used,  when  it  ap- 
pears from  the  language  employed  and  other  competent  evidence  that  such 
was  the  intention  of  the  testator. 

Bill  in  Equity,  alleging  that  Ella  H.  Willson,  daughter  of 
the  plaintiflE"  and  wife  of  the  defendant,  died  April  13, 1892,  leav- 
ing a  will  which  was  executed  March  28, 1892,  and  was  approved 
and  allowed  April  22, 1892 ;  that  the  defendant  was  appointed 
executor  thereof  and  has  accepted  said  trust ;  that  since  the  de- 
cease of  the  testatrix,  the  plamtiflF  continued  to  live  in  the  de- 
fendant's family  until  March  1, 1893 ;  that  the  plaintiff  is  eighty- 
two  years  old,  is  infirm  by  reason  of  his  advanced  age,  andl 
requires  personal  care  and  attention;  that  by  reason  of  the  de-^ 
fendant's  neglect  and  ill-treatment,  the  plaintiff  has  been  com-^ 
pelled  to  leave  the  defendant's  family  and  reside  elsewhere  ;  that 
the  plaintiff  has  no  property  and  no  means  of  support,  and  that 
the  defendant  since  March  1,  1893,  has  refused  to  support  hinv, 
though  requested  so  to  do.  The  material  portions  of  the  will 
set  forth  in  the  bill  are  as  follows  :  "  1.  As  to  my  life  policy^  I 
give  and  bequeath  one  half  the  amount  which  shall  be  collected 
on  it  to  my  husband,  Fred  H.  Willson,  and  one  half  to  my  father, 
Benjamin  F.  Foster.  2.  As  to  all  the  rest,  residue,  and  remain- 
der of  my  estate,  I  give,  bequeath,  and  devise  the  same  to  my 
said  husband,  Fred  H.  Willson,  to  have  and  to  hold  the  same  to 
him  and  his  heirs  and  assigns  forever ;  but  it  is  my  wish  and  desire 
that  he  shall  furnish  a  home,  maintenance,  and  care  to  and  for 
my  said  father  during  life,  should  he  need  and  require  it."  The 
prayer  of  the  bill  is  for  a  decree  for  a  reasonable  sum  to  be  paid 
by  the  defendant  for  the  plaintiff's  support  since  March  1, 1893> 
Lxvra.     16 
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and  for  such  further  sums  as  from  time  to  time  may  be  needed 
for  the  plaintiff's  support. 

The  answer  admits  the  making  and  probate  of  the  will,  but 
denies  that  the  defendant  has  neglected  or  ill-treated  the  plaintiff, 
or  that  the  plaintiff  was  compelled  to  leave  the  defendant's  fam- 
ily by  reason  of  neglect  or  ill-treatment ;  and  avers  that  the  de- 
fendant, though  under  no  legal  obligation  to  furnish  the  plaintiff 
with  a  home  in  his  family,  has  been  and  still  is  willing  to  support 
and  care  for  him  there,  but  the  plaintiff  without  cause  refuses  to 
live  there.  The  answer  also  avers  that  by  the  terms  of  the  will 
the  defendant  is  not  legally  or  equitably  bound  to  support  or 
provide  for  the  plaintiff  in  his  family  or  elsewhere,  insists  upon 
this  as  a  special  matter  of  defence,  and  claims  the  same  benefit 
therefrom  as  if  the  defendant  had  demurred  to  the  bill. 

Don  H.  Woodward^  for  the  plaintiff 
Baichelder  ^  Faulkner^  for  the  defendant. 

Blodgbtt,  J.  The  intention  of  the  testatrix  to  provide  for  the 
maintenance  of  her  father  being  sufficiently  apparent  from  the 
will  itself,  it  is  the  duty  of  the  court  to  effectuate  it  by  regarding 
the  defendant  as  trustee  for  the  father,  if,  from  the  whole  trans- 
action and  the  words  used,  such  a  trust  may  be  fairly  implied. 

In  determining  this  question  it  is  to  be  borne  in  mind  that 
there  is  no  uncertainty  as  to  the  subject  or  object  of  the  testatrix's 
expression  of  her  wish  and  desire;  and  that  precatory  words  in 
^  will,  equally  with  direct  fiduciary  expressions,  will  constitute 
a  trust.  "  Technical  language  is  not  necessary  to  constitute  a 
trust.  It  is  enough  if  such  intention  is  apparent.  Thus,  words 
of  recommendation,  request,  entreaty,  wish,  or  expectation,  ad- 
dressed to  a  devisee  or  legatee,  will  make  him  a  trustee  for  those 
persons  in  favor  of  whom  such  expressions  are  used,  provided 
that  from  the  construction  of  the  whole  w^ill  such  was  the  ap- 
parent intention  of  the  testator,  and  provided  he  has  pointed  out 
with  sufficient  clearness  and  certainty  both  the  subject-matter 
and  the  object  of  the  trust."  1  Per.  Tr.  (3d  ed.),  s.  114,  note;  1 
Jar.  Wills  (5th  Am.  ed.)  680 ;  JErickson  v.  WUlard,  1  N".  H.  217, 
229.  "  The  criticisms  which  have  been  sometimes  applied  to 
this  rule  by  text  writers  and  in  judicial  opinions  will  be  found  to 
rest  mainly  on  its  application  in  particular  cases,  and  not  to  in- 
volve a  doubt  of  the  correctness  of  the  rule  itself  as  a  sound  prin- 
ciple of  construction."  Warner  v.  BateSy  98  Mass.  274,  277,  per 
Biqelow,  C.  J. 

The  only  element  of  uncertainty  then  is,  whether  the  main- 
tenance of  the  testatrix's  father  was  intended  by  her  to  be  exe- 
cuted by  her  husband  as  a  trust.     That  is  to  say,  did  the  testa- 
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trix  intend  to  impose  an  obligation  on  her  husband  to  carry  her 
wish  and  desire  as  to  her  father's  maintenance  into  effect,  or, 
having  expressed  her  wish  and  desire,  did  she  intend  to  leave  it 
to  him  to  comply  with  them  or  not  at  his  discretion  ?  From  the 
nature  of  the  case,  no  certain  answer  can  be  given ;  but  upon  the 
established  rule  of  testamentary  construction  in  this  state,  as 
well  as  in  accordance  with  the  general  rule  where  like  words 
have  been  used  by  testators  (44  Am.  Dec,  note,  872-379),  and 
with  a  plain  moral  duty  on  the  part  of  the  defendant,  we  are  of 
opinion  that  the  clause  of  the  will  which  is  the  subject  of  the 
present  controversy  does  not  leave  the  maintenance  oi  the  plain- 
tiff to  the  discretion  of  the  defendant,  to  be  afforded  or  withheld 
at  his  pleasure,  but  that  the  devise  to  him  was  made  on  the 
trust  that  he  should  furnish  such  maintenance  during  the  plain- 
tiff's life,  should  he  need  and  require  it,  which  the  bill  charges 
and  the  demurrer  admits. 

**  The  wish  of  a  testator,  like  the  request  of  a  sovereign,  is 
equiyalent  to  a  command  "  (1  Hill  Tr.  73;  1  Per.  Tr.,  s.  121, 
note) ;  and  especially  should  it  be  so  held  in  a  case  like  the  pres- 
ent, where  it  would  seem  that  even  the  slightest  wish  of  a  de- 
ceased wife  as  to  the  care  of  her  aged,  infirm,  and  dependent 
father  ought  of  itself  to  be  sufficiently  binding  on  the  defendant's 
conscience. 

The  question  whether  the  maintenance  of  the  plaintiff  shall 
be  in  the  defendant's  family  or  elsewhere  will  be  determined  at 
the  trial  term. 

Demurrer  overruled. 
All  concurred. 


Cheshire, 
Dec.,  1894. 


GuRNSEY  ^  a.,  Ap'tSy  V.  Kbbnb. 


The  question  of  procedure  upon  an  appeal  from  a  decision  of  the  mayor  and 
aldermen  in  a  highway  proceeding  is  one  of  fact,  to  be  determined  at  the 
trial  term. 

Appeal,  from  the  decision  of  the  mayor  and  aldermen  award- 
ing the  plaintiffs  no  damages  for  land  taken  for  a  highway.  The 
defendants  in  their  answer  aver  that  the  plaintiffs*  land  over 
which  the  new  highway  is  laid  is  within  the  limits  of  an  existing 


Digitized  by  VjOOQIC 


244  STATE  v.  HITCHCOCK.  [6^ 

highway  by  prescription,  and  mo^e  that  the  issue  on  this  aver- 
ment be  tried  before  sending  the  petition  to  the  commissioners.. 

Batchelder  ^  FavlkneTj  for  the  plaintiflfe. 

John  T.  Abbott,  for  the  defendants. 

Carpenter,  J.  "  If  no  sufficient  objection  is  made,  all  peti-- 
tions  relating  to  highways  shall  be  referred  to  the  county  com- 
missioners." P.  S.,  c.  68,  s.  6.  If,  upon*  a  trial  of  the  issue 
raised  by  the  answer,  it  should  be  found  that  the  new  highway 
is  laid  over  an  old  one,  the  finding  would  be  a  sufficient  objection 
to  sending  the  petition  to  the  commissioners.  The  plaintiflfe 
would  be  entitled  to  no  damages  {Pierce  v.  Somersworth^  10  N.  H. 
869),  and  their  petition  would  be  dismissed.  If  it  should  be  found 
that  there  was  no  existing  highway  where  the  new  one  is  laid^ 
the  petition  must  be  referred  to  the  commissioners.  On  the  return 
of  their  report  the  plaintiflfe  would  be  entitled  to,  and  in  order  to 
obtain  their  rights  might  be  obliged  to  have,  another  trial.  P.  S., 
c.  68,  s.  10.  They  might  thus  be  subjected  to  the  expense  and  de- 
lay of  two  trials  where  one  would  suffice.  What  method  of  pro- 
cedure in  the  trial  of  the  several  issues  presented  will  be  most 
convenient,  expeditious,  and  least  expensive  to  the  parties,  is  a 
question  of  fact  to  be  determined  at  the  trial  term.  Owen  v. 
Weston,  63  K  H.  599. 

Ckise  discharged. 

All  concurred. 


Cheshire,  } 
Dec..  1894.  f 


State  v.  Hitchcock. 


Upon  the  trial  of  an  indictment  against  a  person  claiming  to  be  a  registered 
pharmacist  for  illegally  keeping  spirituous  liquor  for  sale,  the  offer  in 

.  evidence  of  hand-bills  used  in  advertising  certain  medicines  was  properly 
rejected,  in  the  absence  of  eyidence  or  the  offer  of  any  evidence  that  liquor 
was  used  in  compounding  them. 

Indictment,  for  illegally  keeping  spirituous  liquor  for  sale. 
Trial  by  jury.  Verdict  of  guilty.  The  defendant  introduced 
evidence  tending  to  show  that  he  was  a  registered  pharmacist  at 
the  time  and  place  it  was  alleged  the  offence  was  committed. 
He  also  offered  in  evidence  five  hand-bills  of  different  kinds,  as 
samples  of  those  distributed  by  him  for  the  purpose  of  advertis- 
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ing  certain  remedies.  He  offered  no  evidence  that  he  had  used 
spirituous  liquors  in  compounding  medicines,  nor  what  the  con- 
stituent properties  of  the  medicines  named  in  the  hand-bills  were. 
The  evidence  was  rejected,  and  the  defendant  excepted. 

Charles  H.  Hersey,  solicitor,  for  the  state. 

Joseph  Madden^  for  the  defendant. 

Wallace,  J.  The  question  at  issue  was  whether  the  defend- 
ant kept  spirituous  liquor  for  sale  illegally.  On  that  question  it 
was  proper  for  him  to  show  that  the  liquor  he  was  charged  with 
keeping  for  sale  was  kept  by  him  as  a  pharmacist  in  compound- 
ing medicines.  But  his  offer  to  introduce  in  evidence  hand-bills, 
as  samples  of  those  distributed  by  him  in  advertising  certain 
medicines,  was  properly  rejected,  in  the  absence  of  any  evidence 
or  the  offer  of  any  evidence  to  show  that  liquor  was  used  in 
compounding  those  medicines. 

Exceptions  overruled. 

Clark,  J.,  did  not  sit :  the  others  concurred. 


Sullivan,   } 
Dec.,  1894.  S 

Allbn  ^  a.  V.  BiDWELL  ^  a. 

An  act  of  the  legislature  diyiding  a  town  school-district  into  two  taxing  dis- 
tricts, for  the  separate  maintenance  of  schoolhooses  in  each,  is  not  uncon- 
stitutional. 

Petition,  for  the  abatement  of  taxes  assessed  in  1894  by  the 
«electmen  of  Charlestown.  Facts  agreed.  The  plaintife  are 
taxpayers  in  the  north  part  of  the  town,  which,  prior  to  1885, 
comprised  school  districts  numbered  5,  6,  7,  and  12.  At  the 
annual  school  meeting  of  the  town  district  in  1894,  it  was  voted 
to  build  two  new  schoolhouses  in  the  south  part  of  the  town  at 
an  aggregate  expense  of  $6,500.  Under  this  vote  the  selectmen 
assessed  a  tax  upon  the  entire  town  district.  The  plaintiffs, 
claiming  to  be  exempt  from  the  payment  of  the  tax  by  virtue  of 
chapter  208,  Laws  1889,  seasonably  applied  to  the  selectmen  for 
xin  abatement,  which  was  refused. 
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Hermon  Holty  for  the  plaintiflfe. 

Sosea  W,  Parker  and  Ira  Colby,  for  the  defendants. 

Per  Curiam.*  For  the  purposes  of  building  and  maintaining 
sehoolhouses,  the  school  district  of  Charlestown  is  divided  into 
two  taxing  districts.  This  is  the  obvious  effect  of  chapter  208, 
Laws  1889,  the  first  section  of  which  provides :  "  That  the  per- 
sons and  property  in  the  school  district  of  Charlestown,  em- 
braced in  what  was  known  as,  and  included,  prior  to  1885,  in 
school  districts  numbered  5,  6,  7,  and  12,  in  the  town  of  Charles- 
town, shall  be  subject  to  taxation  or  assessment  for  the  purpose 
of  raising  money  for  the  erection,  repairs,  and  insurance  of  all 
sehoolhouses,  school  grounds,  and  buildings  used  for  school 
purposes  within  said  territory,  and  are  hereby  relieved  and  ex- 
empted from  liability  to  taxation  or  assessment  for  the  purpose 
of  raising  money  for  use  for  such  purposes  in  all  other  parts  of 
said  district;  and  the  persons  and  property  in  the  remainder 
of  said  school  district  of  Charlestown  are  hereby  relieved  and 
exempted  from  taxation  or  assessment  for  monev  for  the  erec- 
tion, repairs,  or  insurance  of  all  sehoolhouses,  scnool  grounds, 
and  buildings  used  for  school  purposes  within  said  territory 
heretofore  included  in  said  former  school  districts  numbered  5, 
6,  7,  and  12."  The  defendants  insist  that  this  statute  is  uncon- 
stitutional because  it  authorizes  the  assessment  of  a  different 
tax  for  building  and  maintaining  sehoolhouses  in  one  part  of  the 
town  school-district  from  what  is  authorized  in  the  rest  of  the 
district.  But  no  reason  is  perceived  why  the  le^slature  may 
not  divide  a  town  into  two  or  more  taxing  districts  for  school 
purposes.  Cool.  Con.  Lira.  610.  The  only  inequality  suggested, 
as  the  result  of  this  legislation,  is  the  liability  that  the  school- 
houses  of  one  part  of  the  district  may  be  used  by  scholars  of 
the  other  part,  under  the  direction  of  the  board  of  education. 
If  such  use  would  be  an  illegal  infringement  of  the  law  of 
equality  in  taxation,  it  could  be  prevented  by  legal  process, 
which  would  not  involve  the  question  of  the  constitutionality  of 
the  act  of  1889.  Any  statute  allowing  such  a  use,  passed  before 
1889,  would  be  so  far  modified  by  the  act  of  that  year  relat- 
ing to  the  school  district  of  Charlestown  as  to  be  consistent 
with  it. 

Tax  abated. 

Wallace,  J.,  did  not  sit:  the  others  concurred. 


•  See  foot  note  on  page  22. 
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Grafton,     } 
Dec.,   1894.  S 

Davis,  Adm'x^  v.  Concord  &  Montreal  Railroad. 

In  an  action  against  a  railroad  company  for  negligently  causing  the  death  of 
a  traveler  at  a  highway  crossing,  the  fact  that  the  deceased  attempted  to 
drive  over  the  track  with  knowledge  that  a  train  was  approaching  within 
a  distance  of  six  hundred  feet,  is  not  conclusive,  as  matter  of  law,  of  a  want 
of  due  care  on  his  part. 

When  it  appears  that  the  deceased  was  injured  upon  a  crossing  with  which 
he  was  familiar,  and  where  there  was  a  flag  station,  by  a  train  running  at 
the  rate  of  more  than  forty  miles  an  hour,  a  rule  of  the  company  provid- 
ing that  the  speed  of  trains  be  reduced  to  fifteen  miles  an  hour  when  pass- 
ing stations  is  competent  evidence  on  the  question  of  his  care  in  attempting 
to  cross  the  tracks. 

The  fact  that  a  traveler  upon  a  highway  does  not  stop,  look,  and  listen  before 
crossing  a  railway  track  is  not  conclusive,  as  matter  of  law,  of  a  want  of 
due  care  on  his  part. 

Case,  for  negligently  causing  the  death  of  the  plaintiff's  intes- 
tate, Orren  B.  Davis,  who  v^as  struck  by  a  locomotive  while 
driving  over  a  highway  crossing  of  the  defendants'  railroad  in 
Rumney.     Trial  by  jury.     Verdict  for  the  plaintiff. 

There  was  a  flag^  station  at  the  crossing  where  the  collision 
occurred.  The  plaintiff  put  in  evidence  the  following  rules  of 
the  defendants,  subject  to  their  exception :  *'Rule  22.  The  speed 
of  passenger  trains  must  be  reduced  to  fifteen  miles  per  hour 
passing  stations.  Lost  time  must  not  be  made  up  on  heavy  de- 
scending grades,  sharp  curves,  or  on  track  known  to  have  rough 
places.  Rule  183.  They  (the  brakemen)  must  be  at  their  brakes 
or  just  inside  the  door  while  the  train  is  moving,  ready  to  act 
instantly.  Rule  184.  When  approaching  or  passing  stations, 
and  at  all  points  where  stops  are  required  by  law,  brakemen 
must  stand  at  the  brakes  ready  to  apply  them  if  called  for,  and 
not  rely  wholly  upon  the  air  brake." 

The  defendants  requested  the  following  ^instructions,  which 
were  not  given,  and  they  excepted :  "  (1)  It  is  the  duty  of  a 
traveler  upon  the  highway,  in  approaching  a  railway  crossing, 
to  look  both  ways  and  listen  for  trains,  at  a  safe  distance  from 
the  track,  or  to  take  such  other  precautions  as  may  be  necessarv 
to  ascertain  that  he  may  cross  without  danger  of  being  struck 
by  an  approaching  train.  (2)  Where  a  traveler  upon  the  high- 
way approaching  a  railway  crossing  with  which  he  is  familiar, 
with  an  obstructed  view  of  the  railroad  track  in  both  directions, 
advances  to  the  point  of  intersection  without  looking  or  listen- 
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ing  for  an  approaching  train,  such  conduct  will  constitute  neg- 
ligence per  56,  so  as  to  preclude  a  recovery  for  injuries  inflicted 
upon  him  by  a  train  while  attempting  to  cross.  (3)  The  track 
of  a  railroad  intersecting  a  highway  at  grade  is  in  itself  a  warn- 
ing and  notice  of  danger  which  it  is  the  duty  of  the  traveler 
upon  the  highway  to  heed.  It  is  such  notice  of  danger  as  to 
put  the  traveler  upon  his  guard.  (4)  The  fact  that  a  train  is 
behind  time  does  not  relieve  a  traveler  from  the  duty  of  looking 
out  for  approaching  trains,  and  ascertaining  that  he  may  cross 
without  danger  of  collision.  A  railroad  has  the  right  to  run 
trains  at  all  times,  and  those  crossing  the  tracks  are  entitled  to 
no  exemption  from  care  and  vieilance  because  trains  are  irregu- 
lar or  extra.  It  is  the  duty  of  the  traveler  to  approach  a  railroad 
orossing  under  the  apprehension  that  a  train  is  liable  to  come  at 
any  moment.  (5)  Davis  was  bound  to  listen  and  look  before 
attempting  to  cross  the  railroad  track,  in  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  his  horses  carelessly  into  the 
place  of  possible  danger.  Had  he  used  his  senses  he  could  not 
nave  failed  both  to  hear  and  see  the  train  which  was  coming. 
If  he  omitted  to  use  them  and  walked  his  horses  thoughtlessly 
upon  the  track,  he  was  guilty,  and  so  far  contributea  to  his 
injury  as  to  deprive  him  of  any  right  to  complain  of  others. 
If,  using  them,  he  saw  the  train  coming,  and  yet  undertook  to 
-cross  the  track  instead  of  waiting  for  the  train  to  pass  and  was 
injured,  the  consequences  of  his  mistake  and  temerity  cannot  be 
•cast  upon  the  defendants." 

The  defendants  also  excepted  to  the  denial  of  their  motions 
for  nonsuit  and  for  a  verdict.  Further  facts  appear  in  the  opinion. 

John  Kively  John  S.  H.  Frinky  and  Bingham  ^  Binghaniy  for  the 
plaintiff. 

Frank  S.  Streeter^  Samuel  £.  Page^  Joseph  W,  Fellows^  and  DreWj 
J'ordan  ^  Buckley,  for  the  defendants. 

Smith,  J.  Several  witnesses  testified,  subject  to  the  defend- 
ants' exception,  that  during  the  three  years  preceding  the  death 
of  the  plaintiff's  intestate  they  often  saw  him  drive  over  the 
•crossing  in  question,  and  that  he  always  drove  slowly  and 
watched  for  trains.  It  was  conceded  at  the  argument  that  the 
evidence  was  competent  as  tending  to  show  that  the  deceased 
on  approaching  the  crossing  on  the  morning  of  the  accident  was 
watching  for  the  train,  that  he  stopped  or  drove  slowly,  and 
looked  up  and  down  the  track  to  ascertain  whether  a  train  was 
approaching.  It  has  repeatedly  been  held  in  this  state  that  such 
evidence  is  competent,  upon  the  ground  that  "  a  person  is  more 
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likely  to  do  or  not  to  do  a  thing,  or  to  do  it  or  not  to  do  it  in  a 
particular  way,  as  he  is  in  the  habit  of  doing  or  not  doing  it/' 
State  V.  HaUroad,  52  N.  H.  528,  549,  550 ;  JSaU  v.  Brown,  66 
N.  H.  93,  96,  98;  State  v.  Railroad,  58  N.  H.  410,  412;  Plummer 
V.  Ossipee,  59  K  H.  65,  59 ;  Nutter  v.  Railroad,  60  N.  H.  483, 485 ; 
Parkinson  v.  Railroad,  61  N.  H.  416 ;  Lyman  v.  Railroad,  66  N.  H. 
200. 

But  the  defendants  claim  that  the  evidence  logically  tended 
to  show,  not  only  that  Davis  looked  up  and  down  the  track  to 
ascertain  whether  trains  were  approaching,  but  that  he  saw  the 
approaching  train,  "and  knowingly  and  deliberately  drove  in 
front  of  it."     This  claim  brings  us  to  the  consideration  of  the 

Juestion  raised  by  the  denial  of  the  motion  for  a  verdict  for  the 
efendants.  The  (]^uestion  has  been  argued  solely  upon  the 
ground  that  the  accident  was  caused  by  the  want  of  due  care  on 
the  part  of  the  deceased. 

The  plaintiff's  evidence  tended  to  show  that  the*  train  left 
Plymouth  .from  ten  to  twenty  minutes  late,  and  at  the  time  ot 
the  collision  was  running  at  the  rate  of  forty  to  fifty  miles  an 
hour ;  that  the  crossing  was  visible  from  the  engine  at  a  distance 
of  one  half  mile  or  more;  that  for  the  distance  of  165  feet 
before  reaching  the  crossing  an  approaching  train  could  have 
been  seen  by  a  highway  traveler  for  the  distance  of  600  feet  on 
the  track,  except  that  upon  the  highway  between  sixty-seven 
and  forty  feet  from  the  crossing  the  train  was  not  visible,  by 
reason  of  a  knoll,  until  it  was  within  about  300  feet  of  the 
crossing;  that  the  deceased  was  familiar  with  the  crossing; 
that  his  horses  were  kind  and  not  afraid  of  the  cars,  were 
walking  at  the  time  of  the  collision  and  for  ten  or  fifteen  rods 
before  reaching  the  crossing;  that  in  going  over  the  crossing 
on  prior  occasions,  the  .deceased  was  uniformly  cautious  and 
careful  to  look  for  trains.  The  evidence  was  all  one  way  that 
the  deceased  was  traveling  with  a  suitable  team,  and  approached 
the  crossing  as  a  careftil  and  prudent  person  would.  There  was 
competent  evidence,  as  it  is  conceded,  tending  to  show  that  he 
looked  for  the  coming  of  any  train  that  might  be  approaching 
the  crossing.  If  he  looked,  it  is  certain  he  must  have  seen  the 
train  within  the  distance  of  about  600  feet.  The  single  ques- 
tion then  is,  whether  the  evidence  conclusively  shows  that  the 
attempt  to  cross  before  a  train  within  that  distance  was  so  im- 
prudent and  reckless  that  no  prudent  person  would  have  at- 
tempted it;  or  whether  there  was  a  question  for  the  jury  to 
determine  from  the  evidence,  viz.,  whether  the  deceased  exer- 
-cised  proper  care  and  caution. 

"  There  is  no  fixed  standard  in  the  law  by  which  a  court  is 
enabled  to  arbitrarilv  say  in  every  case  what  conduct  shall  be 
considered  reasonable  and  prudent,  and  what  shall  constitute 
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ordinary  care  under  any  and  all  circumstances.  .  .  .  When  a 
given  state  of  facts  is  such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury,  it  is  only  when  the 
facts  are  such  that  reasonable  men  must  draw  the  same  conclu- 
sion from  them,  that  the  question  of  negligence  is  ever  considered 
one  of  law  for  the  court."  Grand  Think  R'y  v.  IveSy  144  U.  S^ 
408,  417.  How  near  the  train  was  to  the  deceased  when  he  dis- 
covered it,  and  whether  he  saw  it,  as  the  evidence  tends  to  show 
he  did,  does  not  appear.  It  may  have  been  600  feet  away, —  so- 
far  that  persons  of  ordinary  prudence  would  not  hesitate  to 
attempt  to  cross.  Upon  that  question  the  plaintiff  was  entitled 
to  the  decision  of  the  jury.  A  case  is  not  withdrawn  from  thena 
unless  it  conclusively  follows,  as  matter  of  law,  that  no  recovery 
can  be  had  upon  any  view  which  can  properly  be  taken  of  the 
facts  which  the  evidence  tends  to  establish,  Texas  ^  Pacific  iZ'y 
V.  Cox,  146  U.  S.  593,  606;  Gardner  v.  Bailroad,  150  U.  S.  349, 
861 ;  Page  v.  Parker,  43  N.  H.  363,  366. 

The  train  left  Plymouth  ten  to  twenty  minutes  late,  and  at  the 
time  of  the  collision  was  running  at  the  rate  of  forty  to  fifty  milea 
an  hour.  The  speed  permitted  by  the  defendants'  rules  in  pass- 
ing stations  was  fifteen  miles  an  hour.  The  defendants'  evidence 
tended  to  prove  that  neither  the  engineer  nor  fireman  saw  the 
hay-rack  until  the  moment  it  was  struck  by  the  engine.  In  Nut* 
ier  V.  Railroad,  60  N.  H.  483,  485,  it  was  said  that  the  fact  that 
the  defendants'  train  was  running  at  an  unlawful  rate  of  speed 
"  might  aifect  the  question  of  the  plaintiff's  care.  It  may  have 
been  reasonable  for  the  plaintiff  to  act  upon  the  belief  that  the 
defendants  were  aware  of  the  speed  law,  and  would  obey  it  .  .  . 
The  plaintiff's  belief  in  the  defendants'  knowledge  and  presumed 
obedience  of  the  speed  law  may  have  been  a  sufficient  excuse  for 
his  want  of  vigilance  in  not  observing'  the  approaching  train ; 
and  whether  or  not  it  was  a  sufficient  excuse,  is  a  question  of 
fact  which  was  properly  submitted  to  the  jury." 

The  crossing  of  a  crowded  thoroughfare  by  a  pedestrian  is- 
attended  with  more  or  less  danger  from  passing  teams,  yet  the 
act  is  one  which  persons  of  ordinary  prudence  constantly  attempts 
A  traveler  is  not  restricted  to  one  sidewalk  when  an  opportunity 
occurs  for  crossing  which  a  person  of  ordinary  prudence  would 
improve,  using  due  care  to  avoid  injury.  If  injured  in  the  at- 
tempt through  the  negligence  of  another,  he  may  maintain  his 
action  therefor,  provided  the  attempt  was  one  which  a  person  of 
ordinary  care  would  have  made,  and  due  care  was  used  in  mak- 
ing it.  The  result  may  show  misjudgment  as  to  the  danger  of 
crossing;  but  in  such  case,  one  is  only  required  to  judge  of  dan- 
ger as  it  appeared  before,  and  not  after,  the  attempt. 
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The  train  was  mnninff  at  a  rate  of  speed  three  times  as  great 
as  that  allowed  bj  the  defendants'  rules.  It  must  be  presumed 
that  the  rules  were  made  to  be  enforced,  and  that  they  were  gen- 
erally obeyed.  Although  the  deceased  may  not  have  known  of 
the  existence  of  the  rule,  yet  he  was  familiar  with  the  crossing, 
frequently  traveled  over  it,  and  might  reasonably  act  on  the  be-^ 
lief  that  the  train  would  be  run  at  the  usual  speed  in  passing  the 
station.  There  was  at  least  fair  room  for  argument  that,  it  the 
rule  had  been  obeyed,  he  would  have  had  sufficient  time  for  cross- 
ing without  injury  or  unreasonable  risk,  and  that  it  would  not 
have  been  an  imprudent  act.  The  rules  were  competent  evidence. 
lyman  v.  BaUroad,  supra  ;  State  v.  JRaUroady  supra  ;  Nutter  v.  BaU- 
road^  supra.     Davis  v  Manchester^  62  N.  H.  422,  is  not  applicable. 

It  was  left  to  the  jury  to  determine  whether  the  speed  of  the 
train  was  reasonable  or  unreasonable,  and  they  were  instructed, 
among  other  things,  "  that  the  question  was  whether  a  person  of 
average  prudence,  placed  in  the  situation  of  the  defendants, 
would  have  run  the  train  at  such  speed."  To  this  instruction 
the  defendants  excepted.  The  defendants  in  running  their  trains 
being  bound  to  use  ordinary  care  to  avoid  injury  to  highway 
travelers, —  that  is,  as  high  a  degree  of  care  as  persons  of  average 
prudence  would  observe, —  it  is  obvious  that  the  speed  of  the 
train  over  the  crossing  was  an  important  element  for  considera- 
tion in  determining  whether  ordinary  care  was  observed.  The 
higher  the  speed,  the  greater  the  danger  of  collision  with  a  high- 
way traveler.  It  was,  therefore,  a  proper  question  for  the  jury 
whether  persons  of  ordinary  care  or  prudence  would,  in  view  of 
the  dangers  to  be  incurred  and  accidents  to  be  avoided  at  the 
crossing,  have  run  a  train  at  a  speed  of  forty  to  fifty  miles  an 
hour. 

The  jury  were  also  instructed  that  the  deceased  was  bound  to 
exercise  ordinary  care, —  such  care  as  a  person  of  average  pru- 
dence would  exercise  under  like  circumstances;  and  if  a  person 
of  average  prudence,  put  exactly  in  the  place  he  was,  possessed 
of  the  same  knowledge  and  means  of  knowledge  of  the  danger 
and  means  of  avoiding  it,  would  or  might  have  done  as  he  did, 
he  was  without  fault.  To  the  last  clause  the  defendants  ex- 
cepted. 

Ordinary  care  requires  that  a  person  should  act  not  only  in 
view  of  facts  of  which  he  has  actual  knowledge,  but  in  view  of 
facts  which  he  may  learn  in  the  exercise  of  ordinary  diligence ; 
and  this  is  what  was  meant  by  the  words  "  means  of  knowledge." 
Ordinary  care  being  that  degree  of  care  required  by  the  dangers 
reasonably  to  be  apprehended,  there  is  no  ground  for  contending 
that  the  instruction  meant  that  the  deceased  was  required  to 
exercise  any  less  degree  of  care  than  what  persons  of  average 
prudence  would  have  used  under  the  same  circumstances, —  that 
IS,  in  his  situation.     The  defendants  claim  that  the  use  of  the 
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word  "might"  rendered  the  instructions  erroneous.  It  is  the 
same  in  eflfect  whether  the  jury  were  instructed  that  the  degree 
of  care  required  of  Davis  was  what  a  person  of  average  prudence 
would  use,  or  what  such  a  person  might  use,  under  the  same 
circumstances.  The  standard  of  care  is  that  of  a  person  of  aver- 
age prudence.  If  the  deceased  used  the  care  of  such  person 
under  the  same  or  similar  circumstances,  that  was  all  he  was 
required  to  do;  and  it  is  not  believed  that  the  jury  could  have 
understood  that  the  degree  of  care  required  to  be  used  was  low- 
ered by  the  use  of  the  word  **  might,'*  in  connection  with  the 
word  "  would." 

The  defendants  excepted  to  the  refusal  to  give  the  instructions 
requested.  The  fact  that  the  deceased,  before  crossing,  did  not 
look  or  listen  for  an  approaching  tirain  (if  he  did  not)  would  not 
be  conclusive,  as  matter  of  law,  of  want  of  due  care.  Nutter  v. 
Railroad^  supra  ;  State  v.  Railroad^  supra  ;  Huntress  v.  BaUroad^  66 
N.  H.  186 ;  Lyman  v.  Railroad,  supra,  and  authorities  cited.  The 
fact  would  be  important  evidence  to  be  considered  by  the  jury 
on  the  question  of  contributory  negligence ;  but  the  conduct  of 
the  deceased  is  not  to  be  judged  by  that  fact  alone.  He  was 
bound  to  look  and  listen  as  much,  and  as  long,  and  as  often,  as  a 
person  of  average  prudence  in  his  situation  would  have  looked 
or  listened,  but  no  more,  and  not  otherwise  ;  and  it  was  for  the 
jury  to  say,  as  matter  of  fact,  in  view  of  all  the  evidence  on  that 
part  of  the  case,  whether  he  acted  as  persons  of  average  prudence 
would  have  done  under  the  same  circumstances. 

It  cannot  be  said  that  the  remaining  requests  were  not  prop- 
erly refused.  Other  instructions  were  given  besides  those  ex- 
cepted to;  and  no  exceptions  having  been  taken  to  them,  it 
must  be  assumed  they  were  correct  and  such  as  the  case  called 
for.  It  may  be  assumed  that  the  dangers  of  a  railway  grade 
crossing,  and  the  mutual  duties  and  rights  of  the  parties,  were 
called  to  the  attention  of  the  jury  with  pertinent  comments.  It 
is  not  the  duty  of  the  presiding  justice  to  give  instructions  re- 
quested, however  correct  they  may  be  as  legal  propositions,  when 
their  effect  would  be  to  give  undue  prominence  to  one  side  of 
the  case.  If  the  requests  refused  were  intended  as  a  full  state- 
ment of  the  law  of  the  case,  they  fell  far  short  of  it.  They 
omitted  entirely  any  reference  to  the  duty  owed  by  the  defend- 
ants to  the  deceased.  In  a  general  way,  the  instructions  re- 
quested were  included  in  those  given  upon  the  subject  of  con- 
tributory negligence.  It  must  necessarily  be  left  to  the  presiding 
justice  to  decide  how  far  it  would  be  useful  to  accompany  a 
statement  of  legal  propositions  with  observations  upon  the  facts 
of  the  case. 

Exceptions  overruled. 

Carpbntbr,  Chase,  and  Wallace,  JJ.,  did  not  sit:  the.oth- 
ers  concurred. 
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Grafton, 
Deo.,  1894. 


Davis  v.  Smith. 


The  promissory  note  of  a  married  woman,  given  for  the  purpose  of  prevent- 
ing a  criminal  prosecution  against  her  husband,  is  void. 

Bill  in  Equity,  praying  that  the  defendant  be  enjoined  from 
the  further  prosecution  of  a  suit  for  foreclosure  on  real  estate 
mortgaged  to  him  by  the  plaintiff,  and  from  removing,  selling, 
or  in  any  way  interfering  with  certain  personal  property  de- 
scribed in  a  chattel  mortgage  from  the  plaintiff  to  the  defendant ; 
and  that  he  be  commanded  to  cancel  and  surrender  said  mort- 
gages and  the  note  secured  thereby. 

Biirldgh  ^  Adams,  for  the  plaintiff 

Alvin  F.  Wentworih  and  Jewell  ^  Stcme^  for  the  defendant. 

Smith,  J.  There  was  an  admitted  deficit  in  the  treasury  of 
the  Pemigewasset  Mutual  Relief  Association  of  $6,116.20. 
Davis,  the  president,  Smith,  the  treasurer,  and  Story,  the  secre- 
tary, promised  the  insurance  commissioner  to  pay  that  sum  to 
him,  and  did  pay  it,  in  trust  for  the  claimants  against  the  asso- 
ciation. The  money  was  raised  by  Smith  and  Story,  who  stren- 
uously insisted  that  Davis  should  contribute  his  proportionate 
share.  He  had  no  property  and  was  unable  to  contribute  any- 
thing. Smith  and  Story  applied  to  the  plaintiff,  wife  of  the  pres- 
ident of  the  association,  and  emphatically  gave  her  to  understand 
that  she  must  assist  them.  All  the  officers  understood  that 
criminal  proceedings  would  be  instituted  against  them  unless 
the  demands  of  the  commissioner  for  a  further  payment  of  $3,000 
to  cover  an  alleged  deficit  were  speedily  complied  with.  They 
BO  informed  the  plaintiff,  and  she  so  believed.  Under  these  cir- 
cumstances, she  executed  and  delivered  to  the  defendant  her 
promissory  note  for  $1,500,  a  mortgage  of  certain  lands  in  Camp- 
ton,  and  a  chattel  mortgage  of  her  household  furniture  and  other 
personal  property.  In  executing  the  note  and  mortgages,  she 
was  actuated  solely  by  the  belief  that  otherwise  her  husband 
would  have  to  meet  a  criminal  prosecution. 

The  note  and  mortgages  given  under  such  circumstances  can- 
not be  deemed  valid  and  binding.  It  was  decided  in  Armstrong 
V.  ToleVy  11  Wheat.  268,  that  if  a  promise  is  entirely  disconnected 
with  the  illegal  act  and  is  founded  on  a  new  consideration,  it  is 
not  affected  by  the  act,  although  it  was  known  to  the  party  to 
whom  the  promise  was  made,  and  although  he  was  the  contriver 
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and  conductor  of  the  illegal  act.  In  this  case,  however,  the  sole 
consideration  for  the  note  was  the  plaintiff's  fear  of  a  criminal 
prosecution  against  her  husband,  induced  by  the  representations 
made  by  the  defendant  for  the  express  purpose  of  obtaining  it. 
It  was  given  in  expectation  of  and  for  the  purpose  of  preventing 
such  prosecution,  and  is  void.  Richardson  v.  Duncan,  3  N.  H. 
508 ;  Plumer  v.  Smith,  5  N.  H.  563  ;  Severance  v.  Kimball,  8  N.  H. 
386;  Shaw  v.  Spooner,  9  N.  H.  197;  Alexander  v.  Pierce,  10  K  H. 
494 ;  Clark  v.  Pease,  41  N.  H.  414  ;  Merrill  v.  Carr,  60  N.  H.  114 ; 
Bank  v.  Buzzell,  61  K  H.  612;  Proctor  v.  Lane,  62  K  H.  457. 
A  party  who  pays  money  under  duress  may  recover  it  back. 
Richardson  v.  Duncan,  sjipra. 

Decree  for  the  plaintiff. 

Blodgitt,  J.,  did  not  sit :  the  others  concurred. 


Grafton,    \ 
\  68  264'  Dec,  1894.  S 

I  69    606| 

\'n  isl  Stevens  ^  a,,  AdmWs,  v.  Moulton. 

The  production  in  eyidence  of  the  account  books  of  a  person  deceased,  accom- 
panied by  the  suppletory  oath  of  the  administrator,  does  not  constitute  an 
election  under  P.  S.,  c.  224,  5.  16,  and  will  not  give  the  opposite  party  the 
right  to  testify  in  respect  to  facts  which  occurred  in  the  lifetime  of  the  de- 
ceased. 

Assumpsit,  by  the  administrators  of  the  estate  of  W.  H.  Cum- 
mings,  for  grain.  Facts  found  by  a  referee.  Mr.  Stevens,  one 
of  the  plaintiffs,  was  sworn  as  a  witness,  at  their  request,  without 
reservation,  qualification,  or  limitation  in  respect  to  his  testi- 
mony. He  produced  and  identified  Cummings'  account  books, 
and  testified  that  the  entries  upon  them  against  the  defendant 
relating  to  the  items  in  suit  were  in  Cummings'  handwriting, 
and  had  not  been  changed  since  the  books  came  into  the  posses- 
sion of  the  witness,  in  1891.  Upon  cross-examination,  he  testi- 
fied that  he  understood  the  entries  were  made  from  a  mill  book 
kept  by  the  miller;  that  he  had  thoroughly  examined  Cum- 
mings'  papers,  and  had  not  found  an  order  drawn  by  Cummings 
upon  his  miller  in  favor  of  the  defendant ;  and  that  the  defend- 
ant, after  looking  the  account  over,  had  said  it  was  all  right,  but 
that  Cummings  owed  him.  The  defendant  was  sworn  as  a  wit- 
ness in  his  own  behalf  and,  subject  to  the  plaintiflfe'  exception, 
testified  that  he  omitted  to  enter  a  lien  suit  brought  by  him 
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against  one  Sherman,  in  consideration  of  Cummings'  promise 
to  pay  him  the  amount  of  the  claim  and  costs;  that  in  fulfillment 
of  this  promise,  Cummings  subsequently  gave  his  miller  an 
order  to  deliver  the  grain  mentioned  in  the  plaintiffs*  specifica- 
tion to  the  defendant ;  and  that  the  grain  was  not  suflicient  to 
pay  the  sum  due  the  defendant  by  virtue  of  the  promise.  The 
referee's  finding  vras  in  favor  of  the  defendant,  if  the  defendant's 
testimony  was  taken  into  consideration;  and  in  favor  of  the 
plaintiffs,  if  it  was  not.  Judgment  was  ordered  upon  the  report 
m  favor  of  the  plaintiffs,  subject  to  the  defendant's  exception. 

George  F,  MorriSy  for  the  plaintiffs. 

Smith  ^  Shanej  for  the  defendant. 

Chase,  J.  The  statute  removing  the  disqualification  of  wit- 
nesses by  reason  of  their  interest  in  the  event  of  the  suit  (Laws 
1867,  c.  1952;  Laws  1858,  c.  2090;  Laws  1865,  c.  4074;  G.  S., 
<:.  209,  ss.  13-17;  G.  L.,  c.  228,  ss.  13-17;  Laws  1889,  c.  74;  P. 
S.,  c,  224,  ss,  13-17)  was  designed  "to  enlarge  and  not  contract 
the  field  of  testimony."  Accordingly,  it  has  been  uniformly 
held  that  the  exception  in  it,  providing  that  a  party  to  an  action 
«hall  not  testify  if  the  adverse  party  is  an  administrator  or  the 
guardian  of  an  insane  person,  unless  the  administrator  or  guard- 
ian elects  to  testify,  does  not  exclude  a  party  from  testifying 
concerning  facts  about  which  he  was  at  liberty  to  testify  at  com- 
mon law  under  the  same  circumstances.  Moore  v.  Taylor,  44 
N.H.370,374;  Pa^e  v.  H^Aw/rfe/?, 59 N.  H.  507,  511;  Piercey.  Bur- 
roughs, 59  N.  H.  512;  Sheehan  v.  Hennessey,  65  K  H.  101,  102. 
Before  the  passage  of  the  statute,  entries  upon  the  boolc  of  ac- 
<3ount  of  a  deceased  party  supported  by  the  suppletory  oath  of 
his  administrator  were  competent  evidence  in  an  action  between 
the  administrator  and  the  surviving  party,  if  they  related  to  the 
main  issue  on  trial.  The  suppletory  oath  required  the  witness 
to  make  true  answers  to  the  questions  {>ropounded,and  the  ques- 
tions related  to  the  identity  of  the  book  and  the  handwriting  of 
the  entries  upon  it.  To  this  extent  the  administrator  had  the 
right  to  testify.  Dod^e  v.  Morse,  3  N.  II.  232.  The  right  was 
not  affected  by  the  exception  in  the  statute,  although  its  terms 
may  be  broad  enough  to  include  it.  Bailey  v.  Harvey,  60  N.  11. 
152,  155;  Sheehan  V,  Hennessey,  65  N.  H.  101;  Lassone  v.  Rail- 
road, 66  N.  H.  345,  352.  Whenever  an  administrator  testifies  in 
this  way,  he  exercises  a  common-law  right,  and  consequently 
makes  no  election  under  the  statute. 

From  1865  to  1889,  the  statute,  so  far  as  it  related  to  a  question 
like  that  under  consideration,  was  in  these  words:  "Neither 
party  shall  testify  in  a  cause  when  the  adverse  party  is  an  .  .  . 
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administrator  .  .  .  unless  the  .  .  .  administrator  .  .  .  elects  to 
testify."  Laws  1865,  c.  4074 ;  G.  L.,  c.  228,  s.  16.  The  con- 
struction  given  to  this  provision  was  that  whenever  an  adminis- 
trator elected  "  to  testify  for  any  purpose  or  to  any  extent  what- 
ever," the  adverse  party  might  testify  generally  and  without 
restriction.  Ballou  v.  Tiliony  52  N.  H.  605 ;  Dow  v.  Merrill^  65 
N.  H.  107.  The  defendant  claims  that  the  change  made  by  the 
law  of  1889  was  one  of  form  merely ;  and  he  cites  these  cases  as 
authorities  for  his  position  that  the  act  of  the  plaintiflT,  Stevens, 
in  testifying,  was  an  election  within  the  meaning  of  the  statute, 
and  gave  the  defendant  the  right  to  testify.  The  court  evi- 
dently did  not  intend  that  the  comprehensive  language  used 
in  Dow  V.  Merrill  should  be  applied  to  testimony  of  an  adminis- 
trator given  under  a  suppletory  oath  in  relation  to  the  books  of 
account  of  the  deceased,  for,  at  the  same  term,  they  decided  in 
Sheehan  v.  Hennessey  that  the  giving  of  such  testimony  by  an  ad- 
ministrator did  not  authorize  the  surviving  party  to  testify  gen- 
erally. In  Ballon  v.  Tilton  (decided  in  1873),  the  court  reluctantly 
yielded  to  what  they  understood  to  be  the  plain  letter  of  the 
statute,  at  the  same  time  suggesting  that  the  letter  did  not  cor- 
rectly express  the  probable  intention  of  the  legislature,  namely, 
to  place  the  parties  on  an  equal  footing  by  not  allowing  the  liv- 
ing party  to  a  transaction  to  be  a  witness  concerning  it  when 
the  other  party,  being  dead,  could  not  testiftr.  In  Dow  v.  Merrill 
(decided  in  June,  1889),  the  court,  after  referring  to  the  defect 
in  the  statute  as  interpreted  and  to  the  suggestion  of  an  amend- 
ment contained  in  the  former  decision,  said  that,  "  as  more  than 
fifteen  years  have  elapsed  without  the  requisite  legislation,  the 
construction  adopted  in  Ballou  v.  Tilton  must  be  regarded  as 
having  received  the  legislative  approval."  The  present  statute 
(P.  S.,  c.  224,  s.  16)  took  the  place  of  the  prior  statute,  August 
16,  1889  (Laws  1889,  c.  74),  and,  omitting  the  parts  not  material 
to  this  inquiry,  is  as  follows  :  "  When  one  party  to  a  cause  is  an 
.  .  .  administrator  .  .  .  neither  party  shall  testify  in  respect  to 
facts  which  occurred  in  the  lifetime  of  the  deceased  .  .  .  unless 
the  .  .  .  administrator  .  .  .  elects  so  to  testify."  The  prohibi- 
tion is  specifically  directed  to  testimony  relating  to  facts  that 
occurred  in  the  lifetime  of  the  deceased.  Neither  party  has  the 
right  to  testify  concerning  such  facts  unless  the  administrator 
elects  "  so  to  testify."  It  obviates  the  injustice  occasioned  by 
the  earlier  statute  as  interpreted  in  Ballou  v.  Tilton  and  Dow  v. 
Merrill^  and  at  the  same  time  leaves  either  party  at  liberty  to 
testify,  under  the  authority  of  section  13  of  the  same  chapter,  in 
respect  to  facts  that  occurred  after  the  death  of  the  deceased. 

The  act  of  Stevens  in  testifying  was  not  an  election  that  gave 
the  defendant  a  right  to  testify,  unless  the  rights  of  the  par- 
ties were  affected  by  the  manner  in  which  the  testimony  was 
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introduced.  The  case  shows  that  he  did  not  testify  to  any  fact 
that  he  was  not  atlibertj^  to  testify  to  without  making  an  election 
nnder  the  statute.  He  identified  the  books  and  the  handwritings 
of  the  deceased,  and  stated  that  the  account  had  not  been  changedl 
since  the  books  came  into  his  possession.  The  defendant  knew 
the  nature  of  this  testimony,  and  confined  his  inquiries  to  the 
subject  therein  referred  to,  and  to  matters  that  occurred  after  the 
death  of  the  deceased.  Manifestfy,  he  did  not  change  his  course 
by  reason  of  a  misunderstanding  of  the  situation.  There  is,. 
therefore,  no  ground  for  claiming  that  the  plaintiflfe  are  estopped 
from  denying  that  they  made  an  election  under  the  statute  on 
account  of  their  manner  of  procedure. 

The  defendant's  claim  that  the  question  of  election,  being  one 
of  feet,  is  not  reviewable  here,  does  not  arise.  The  plaintiflb^ 
exception  referred  to  a  ruling  that  the  defendant  had  a  right  to 
testify,  and  not  to  a  finding  upon  the  question  of  election. 

As  the  defendant's  testimony  related  to  facts  that  occurred  ia 
the  lifetime  of  the  deceased,  it  should  have  been  excluded. 

Exception  overruled. 

Wallace,  J.,  did  not  sit:  the  others  concurred. 


Cods,      > 
Dec.,  1894. ; 

Bbland  v.  Goss  ^  a. 

Beland  v.  Demars  ^  a. 

By  an  attachment  of  real  estate,  the  creditor  acquires  a  lien  on  all  the  debt* 

or^s  interest  except  the  homestead  right. 
If  the  debtor  conyejs  the  premises  occupied  as  a  homestead  and  removecr 

therefrom,  the  creditor  may  sell  the  same  on  execution,  subject  only  to 

prior  mortgages. 

Petitions,  under  the  statute  in  regard  to  homesteads.  Fact^ 
agreed.  Frank  Demars,  one  of  the  defendants,  was  the  owner,, 
subject  to  a  mortgage,  of  a  lot  and  dwelling-house  occupied  by 
him  as  a  homestead.  January  12,  1894,  the  plaintiff  attached 
all  of  Demars'  real  estate  on  a  writ  in  assumpsit.  January  31^ 
1894,  Demars  and  wife  conveyed  the  real  estate,  subject  to  the 
mortgage,  but  with  no  provision  as  to  the  attachment,  to  the 
defendants,  Goss  and  Perkins,  by  deed  in  common  form  with 

VOL.  Lxvra.    18 
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release  of  dower  and  homestead.     Neither  Demars,  nor  Goes, 
nor  Perkins  has  since  resided  upon  the  premises. 

May  25,  1894,  the  plaintift)  having  obtained  judgment  in  his 
suit,  placed  an  execution  in  the  hands  of  an  officer,  who  pro- 
ceeded to  advertise  for  sale  all  of  the  right  which  Demars  had 
on  January  12,  1894,  or  at  the  time  of  such  advertisement,  of 
redeeming  said  property.  Before  the  sale  Qoss  and  Perkins 
filed  a  notice  under  the  statute  requesting  the  officer  to  set  out 
to  Demars  and  wife  a  homestead  of  the  value  of  $500 ;  and 
Demars  and  wife  filed  a  like  notice.  August  8, 1894,  the  plain- 
tiff filed  a  notice  with  the  officer  under  the  statute,  denying  such 
right  of  homestead,  and  afterward  brought  these  petitions  to 
have  the  same  ascertained  and  adjudicated. 

Robert  N.  Chamberlin^  for  the  plaintiff. 

Herbert  L  Goss,  for  Goss  and  Perkins. 

Smith,  J.  The  defendants  contend  that  because  at  the  date 
of  the  attachment  the  premises  were  subject  to  the  mortgage,  and 
to  the  right  of  the  debtor  and  his  wife  to  a  homestead,  no  greater 
interest  of  the  debtor  can  be  seized  and  sold  on  the  execution. 
By  the  attachment,  the  creditor  acquired  a  statutory  lien  upon 
the  debtor's  interest  in  the  property,  not  only  as  it  was  at  the 
time  the  attachment  was  made,  but  such  additional  interest  as 
he  might  have  at  the  time  the  property  was  taken  on  execution. 
P.  S.,  c.  220,  s,  12.  The  attachment  was  subject  to  the  mort- 
gage ;  but  if  the  mortgage  debt  had  been  paid  in  the  meantime, 
the  whole  interest  of  the  debtor  after  such  payment  would  have 
been  held  by  the  attachment.  The  attachment  was  also  subject 
to  the  homestead  right ;  but  if  in  the  meantime  the  homestead 
has  been  lost  by  abandonment,  release,  or  otherwise,  the  lien 
still  remains,  disencumbered  of  the  homestead  right. 

After  the  attachment  Demars  and  wife  conveyed  the  land 
attached  to  Goss  and  Perkins,  with  release  of  dower  and  home- 
stead, and  removed  from  the  premises.  By  the  sale  and  removal 
their  homestead  right  became  extinguished.  A  homestead  of 
the  value  of  $500  is  exempt,  "  during  its  continuance,''  from 
attachment  and  from  levy  or  sale  on  execution.  P.  S.,  c.  138, 
s.  3.  The  exemption  is  in  land  owned  by  the  debtor,  or  in  which 
he  has  an  interest,  and  occupied  as  his  homestead.  J6.,  c.  138, 
s.  1.  After  the  conveyance  Demars  no  longer  owned  the  land, 
or  had  any  interest  in  it ;  and  after  his  removal  he  no  longer  oc- 
cupied it.  Ownership  and  occupancy  being  essential  for  the 
assertion  of  the  right,  it  was  lost  upon  the  sale  and  removal. 

The  homestead  right  is  an  inchoate  one,  not  assignable  until 
the  homestead  is  set  out  and  assigned  in  specific  property,  when 
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it  becomes  a  vested  estate.  It  is  said  to  bear  some  analogy  to 
the  right  of  dower,  which  may  be  released  in  the  lifetime  of  the 
husband,  but  cannot  be  set  out  or  assigned  before  his  death. 
Lake  v.  Page,  63  N.  H.  318,  319.  See,  also :  Norris  v.  Moidton, 
34  K  a  392,  397;  Bom  v.  Tufts,  39  N.  H.  478,  484,  485;  Ben^ 
neit  V.  CMer,  44  N.  H.  69,  71 ;  Austin  v.  Stanley,  46  N.  H.  51,  52 ; 
Jjocke  V.  HoweU,  47  N.  H.  46 ;  Currier  v.  Woodward,  62  N.  H.  63 ; 
dross  V,  Weare,  62  K  H.  125,  126. 

The  conveyance  to  Goss  and  Perkins  was  not,  either  in  form 
or  substance,  an  assignment  of  a  right  of  homestead.  The  deed 
was  an  absolute  conveyance  of  the  whole  title  in  fee  to  the  gran- 
tees. They  did  not  take  a  life  estate  in  the  debtor's  interest  in 
the  land  of  the  value  of  $500,  but  all  his  interest,  which  was  the 
whole  estate,  subject  to  the  mortgage.  The  grantees,  upon  de- 
livery of  the  deed  and  upon  their  removal  to  the  land  for  the 
purpose  of  occupying  it  as  a  homestead,  would  become  entitled 
to  a  homestead  therein  as  against  their  own  creditors ;  but  they 
<5annot  set  up  that  right  against  the  statutory  lien  of  a  creditor 
of  their  grantor,  acquired  before  the  conveyance  to  them,  and  of 
which  they  had  at  least  constructive  notice. 

The  debtor  and  his  wife  no  longer  having  a  right  of  homestead 
in  the  premises  in  question,  his  creditor  by  virtue  of  his  statu- 
tory lien  can  sell  the  same,  subject  only  to  the  mortgage. 

Case  discharged. 
All  concurred. 


Memorandum. 


On  the  eighteenth  day  of  May,  1895,  Mr.  Justice  Smith,  hav- 
ing  attained  the  age  of  seventy  years,  retired  under  the  limita- 
tion of  the  constitution. 

On  the  twenty-first  day  of  May,  1895,  Mr.  Frank  Nbsmith 
Parsons  was  appointed  an  associate  justice  of  the  court,  and 
took  his  seat  upon  the  bench  June  4, 1896,  at  the  law  term  then 
held  at  Concord. 
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Rockingham, 
Jane,  1896. 


LiNCOTT   V.  NOKTHWOOD  TJnION   ShOE  Co. 

Peavby  v.  Same. 

QiLES  V.  Same. 

Marston  V,  Same. 

Holmes  v.  Same. 

Assumpsit  for  money  paid  to  a  corporation  in  part  performance  of  an  agree* 
ment  to  purchase  shares  of  stock,  for  which  the  corporation  declines  to 
receiye  full  payment,  cannot  be  maintained  without  a  demand  for  the  stock 
and  a  refusal  to  deliver  it. 

Assumpsit.  Facts  found  by  the  court  In  the  spring  of  1891, 
each  of  the  plaintiflfe  subscribed  for  one  or  more  shares  of  stock 
in  a  proposed  corporation,  by  an  agreement  of  which  the  follow- 
ing is  a  copy :  "  We  the  undersigned  subscribe  to  the  capitaT 
stock  of  the  Northwood  Union  Shoe  Company  the  amount  set 
against  our  respective  names.  ITo  subscriber  to  be  held  for  all 
or  any  part  of  his  subscription  until  the  whole  amount  of  the 
capital  stock  is  subscribed,  $25,000.  Payment  to  be  made  ten 
per  cent  per  month  of  our  wages,  until  the  whole  amount  of 
each  individual  subscription  is  paid."  Soon  after,  the  whole 
amount  of  the  capital  stock  having  been  subscribed,  the  corpo- 
ration was  formed.  By  authority  of  the  board  of  directors,  the^ 
whole  stock  (500  shares  of  the  par  value  of  $50  each)  was  issued 
to  the  directors  as  trustees,  to  hold  as  security  for  $25,000  which 
they  loaned  to  the  corporation,  upon  the  understanding  that  they 
would  transfer  the  stock  to  the  subscribers  when  the  latter  paid 
the  amount  of  their  subscriptions.  As  soon  as  the  factory  wa& 
started  the  plaintiffs  enterea  into  the  defendants'  employ,  and 
ten  per  cent  of  their  waces  was  paid  to  the  directors,  who  held 
the  stock  on  account  of  the  plaintifls'  stock-subscriptions.  They^ 
continued  to  work  under  this  arrangement  until  November, 
1894,  when  the  company  became  insolvent  and  was  unable  to- 
furnish  work  for  them.  They  desired  to  perform  their  con- 
tracts, but  were  prevented  from  so  doing  by  this  circumstance. 
These  suits  are  brought  to  recover  the  money  retained  by  the 
companv  on  account  of  the  shares  of  stock  subscribed  for. 
None  or  the  plaintiffs  has  demanded  of  the  company  the  sharea 
of  stock  for  which  he  subscribed.  During  the  pendency  of  the 
suits  certificates  of  stock  to  which  the  plaintiffs  would  have 
been  entitled  if  they  had  been  allowed  to  pay  for  them  in  full,. 
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have  been  deposited  with  the  clerk  of  court,  subject  to  their 
order. 

FeUcer  ^  Pearly  for  Lincott  and  Peavey. 

Bwrnham^  Brown  ^  Warren^  John  W.  KeUey^  and  John  8.  H, 
JFrinkj  for  the  other  plaintiffs. 

Jjouis  G.  Soyt,  for  the  defendants. 

Per  Curiam.*  Whatever  might  be  the  legal  rights  of  the  par* 
ties  if  the  plaintiffs  had  made  a  demand  for  certificates  of  the 
6tock  for  which  they  subscribed,  and  the  defendants  had  refused 
to  comply  therewith,  these  actions  cannot  be  maintained  in  the 
absence  ^of  a  demand.  Swazey  v.  Company^  48  N.  H.  200.  If 
the'  certificates  are  delivered  on  demand  before  fall  payment  is 
made,  the  plaintiffs  cannot  complain.  It  would  be  neither 
^quitable  nor  legal  that  they  should  recover  judgments  payable 
in  cash  for  their  labor,  for  which  they  are  entitled  to  pavment 
in  stock  only,  if  they  can  have  the  stock  without  making  mrther 
payments.  The  company's  refusal  or  inability  to  employ  the 
plaintiflfe,  or  to  accept  payment  in  full  for  the  stock,  is  unimpor- 
tant, provided  the  stock  is  delivered  to  them  upon  demand.  A 
vendor's  refusal  to  accept  full  payment  for  the  article  sold,  ac- 
companied with  its  delivery  to  the  vendee,  does  not  authorize 
the  latter  to  rescind  the  contract  and  recover  back  the  partial 
payments  he  may  have  made. 

It  is  claimed  that  the  statutory  prohibition  of  a  sale  or  dis- 
posal of  shares  of  stock  by  the  company  at  a  price  below  par 
ftp.  8.,  c.  149,  8.  9)  makes  it  impossible  for  it  to  comply  witJi  a 
demand.  But  the  company  is  not  in  anv  proper  sense  the  owner 
of  its  stock  The  entire  capital  was  furnished  in  cash  by  the 
persons  composing  the  board  of  directors,  to  whom  the  money 
ptid  by  the  plaintiffi  equitably  belongs.  They  had  a  right  to 
hold  the  plaintiffs'  certificates  until  they  were  fully  paid  for. 
This  right  they  have  surrendered  by  filing  with  the  clerk  the 
certificates,  which  he  holds  subject  to  the  plaintiffi'  order.  The 
directors  have  no  claim  against  the  company  for  the  balances 
due  and  unpaid  by  the  plaintife,  and  the  surrender  of  their 
right  to  hold  the  stock  is  not  a  sale  or  disposal  of  stock  by  the 
company. 

Judgment  for  the  defendants^ 
Wallace,  J.,  did  not  sit :  the  others  concurred. 


<  See  foot-note  on  page  22. 
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Bookingham,  ? 
June.  1895.  S 

Pbasleb  V.  Sanborn,  Assignee. 

Property  of  a  partnership  is  not  exempted  from  an  assignment  in  insolvency 
as  tools  of  the  occapation  of  a  member  thereof. 

Trovbr,  for  carriage  blacksmith's  tools.  Facts  found  by  a 
referee.  The  plaintiff  was  a  blacksmith,  and  a  partner  with  one 
Bartlett  in  the  business  of  making  and  repairing  carriages. 
The  tools  were  those  of  the  plaintiff's  occupation,  and  were 
used  by  the  firm.  The  defendant  is  the  assignee  in  insolvency 
of  the  firm ;  and  as  assignee  he  took  possession  of  all  the  part- 
nership property,  including  the  tools  in  controversy,  and  sold 
the  same  at  public  auction.  The  plaintiff  claimed  that  the  tools 
were  exempt  from  the  assignment  in  insolvency  to  the  value  of 
$100,  while  the  defendant  contended  that  they  were  the  prop- 
erty of  the  partnership,  and  not  exempted  to  the  individual 
members  thereof. 

JEastman^  Young  ^  O'Neill^  for  the  plaintiff. 

Louis  G.  Hoyty  for  the  defendant. 

Clark,  J.  The  plaintiff  claims  that  the  tools  in  controversy 
were  exempted  from  attachment  as  "  tools  of  his  occupation  to 
the  value  of  one  hundred  dollars,"  and  therefore  were  not  con- 
veyed to  the  defendant  as  assignee  by  the  insolvency  assignment 
of  the  firm  of  Bartlett  &  Peaslee.  P.  S.,  c.  201,  ^.  6 ;  e.  220,  s.  2. 
The  tools  were  the  property  of  the  firm.  The  plaintiff  claimed 
them  as  an  individual,  not  as  a  partner;  and  his  claim  cannot  be 
maintained,  because  the  title  to  the  property  was  in  the  partner- 
ship of  which  he  was  a  member,  and  not  in  him  as  an  individ- 
ual. If  the  plaintiff,  owning  the  tools  when  he  became  a  mem- 
ber of  the  firm,  had  retained  the  exclusive  ownership  of  them, 
and  |had  merely  allowed  them  to  be  used  in  the  partnership 
business,  he  might  have  received  the  benefit  of  the  statutory  ex- 
emption. Pond  V.  Kimball  J  101  Mass.  105.  Whether  the  part- 
nership was  entitled  to  the  exemption,  is  a  question  that  is 
neither  raised  nor  considered.  In  re  Handling  3  Dill.  290 ;  GuptU 
V.  McFeCy  9  Kan.  80 ;  BonsaU  v.  Comlyy  44  Pa.  St.  442 ;  Thurlow 
V.  Warreny  82  Me.  164 ;  JRussell  v.  Lennon,  89  Wis.  570,  573. 

Judgment  for  the  defendant. 

Wallacb,  J.,  did  not  sit :  the  others  concurred. 
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Hookingham, } 
June,  1896.  J 

Clark  v.  Portsmouth. 

A  public  officer  whose  salary  is  fixed  by  law  is  not  entitled  to  additional  com- 
pensation for  any  services  rendered  in  the  line  of  his  duty. 

Assumpsit,  for  extra  services  as  health  officer  of  the  city  of 
Portsmouth.    Facts  found  by  the  court. 

Samuel  W.  Emery,  for  the  plaintiff. 

Ernest  L.  Guptill  and  Calvin  Page,  for  the  defendants. 

Clark,  J.  The  plaintiff  was  a  health  officer  and  physician  of 
the  board  of  health  of  the  city  of  Portsmouth  in  1893,  and  en- 
titled to  an  annual  salary  of  $50,  which  has  been  paid  him.  This 
suit  is  brought  to  recover  pay  for  extra  services  rendered  by  him 
in  September,  October,  and  November,  1893,  in  ordering  the 
abatement  of  nuisances,  the  entry  of  sewers,  and  the  proper 
sanitary  arrangement  of  buildings.  He  also  reported  to  the 
superintendent  of  the  water-works  a  list  of  persons  using  water, 
and  to  the  city  clerk  the  names  of  those  entering  sewers,  but 
was  not  employed  by  either  of  these  officers  to  do  this  work. 
The  mayor  and  board  of  aldermen  knew  the  plaintiff  was  ren- 
dering tnese  services,  which  were  worth  the  amount  he  asks  the 
city  to  pay.  The  unpaid  balance  of  the  plaintiff's  bill  is  $165, 
which  is  the  sum  he  seeks  to  recover  in  this  action. 

At  a  meeting  of  the  mayor  and  aldermen,  December  14,  1893, 
six  aldermen  being  present  out  of  a  total  membership  of  nine, 
the  bill  of  the  plaintiff'  for  $225  was  reported  from  the  finance 
committee  without  recommendation,  and  it  was  voted  that  the 
bill  be  paid,  four  aldermen  voting  in  the  affirmative  and  two  in 
the  negative.  At  the  next  meeting  of  the  mayor  and  aldermen, 
December  21,  eight  aldermen  being  present,  the  vote  to  pay  the 
plaintiff's  bill  was  reconsidered,  and  the  matter  was  referred  to  the 
city  solicitor.  No  further  action  was  ever  taken  by  the  city  gov- 
ernment. In  1893,  $200  was  appropriated  for  the  board  of 
health,  and  this  sum  was  expended  before  the  plaintiff  rendered 
the  services  for  which  this  suit  is  brought. 

The  city  ordinances  define  the  duties  of  the  health  officers, 
and  provide  (5.  24)  that  the  physician  of  the  board  of  health  shall 
receive  from  the  city,  in  full  for  all  services  required  of  him  as  a 
member  of  said  board,  an  annual  salary  of  $50,  in  addition  to  any 
legal  fees  to  which  he  may  be  entitled  from  any  parties  other 
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than  the  city.  The  fact  that  the  mayor  and  board  of  aldermen 
knew  that  the  plaintiff  was  rendering  the  services  for  which  he 
now  demands  additional  compensation  does  not  give  validitv  to 
his  claim,  because  the  city  ordinances  provided  an  annual  salary 
in  full  for  all  services  required  of  him  as  a  member  of  the  board. 
The  city  ordinances  mrther  provide  (s.  12)  that  "  Whenever 
an  appropriation  shall  have  been  exhausted,  the  city  clerk  shall 
give  notice  of  the  fact  to  the  mayor,  the  president  of  the  com- 
mon council,  and  the  committee  on  accounts,  and  said  committee 
shall  pass  no  more  claims  on  said  accounts  until  the  city  councils 
shall  have  provided  the  means  of  paying  the  same/*  The  appro- 
priation of  $200  for  the  board  of  health  for  1893  had  been  ex- 
pended before  the  plaintiff  rendered  the  services  for  which  he 
now  seeks  to  recover.  The  board  of  health  had  no  authority 
under  the  ordinance  to  expend  any  money  beyond  the  sum  ap- 
propriated for  its  use. 

Judgment  for  the  defendants. 
Wallace,  J.,  did  not  sit:  the  others  concurred. 


HockiDgham,  > 
June,  1895.  > 

Perkins,  AdnCr^  v.  Perkins  ^  a. 

In  a  suit  by  an  administrator  to  recover  a  bicink-book  of  one  who  claims  it  as 
executrix  and  sole  legatee,  the  defendant  will  not  be  permitted  to  testify 
as  to  conversations  and  transactions  between  the  testator  and  intestate,  if 
the  administrator  does  not  elect  to  testify. 

An  executrix  cannot  interpose  the  statutory  limitation  of  three  years  in  bar 
of  a  suit  arising  out  of  the  transactions  of  the  testator,  but  brought  against 
her  in  her  private  capacity. 

Bill  in  Equity,  filed  December  16,  1892,  by  Langdon  M. 
Perkins,  administrator  of  the  estate  of  Mary  A.  rerkins,  a^inst 
Elizabeth  A.  Perkins  and  the  Portsmauth  Savings  Bank.  I^acts 
found  by  the  court. 

Mary  A.  Perkins  died  February  13, 1888,  and  the  plaintiff  was 
appointed  administrator  of  her  estate,  January  14,  1892.  At  the 
time  of  her  death  she  was  the  owner  of  a  deposit  in  the  Ports- 
mouth Savings  Bank  and  of  a  sum  of  monev.  During  her  life- 
time, her  son,  George  A.  Perkins,  obtained  possession,  without 
right,  of  the  bank-book  representing  this  deposit,  and  held  it 
until  his  death.     Elizabeth  A,  Perkins  is  executrix  of  his  will, 
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having  been  appointed  in  January,  1889,  and  the  sole  legatee 
and  devisee.  She  now  holds  the  deposit-book,  and  claims  the 
funds  as  part  of  the  estate  of  Geerge  A.  Perkins.  Before  the 
death  of  Mary  A.  Perkins,  she  obtained  possession,  without 
right,  of  the  sum  of  money  belonging  to  the  former,  and  now 
claims  it  by  reason  of  some  transaction  between  them. 

The  plaintiff  did  not  elect  to  testify.  The  defendant  Perkins, 
offered  to  testifv  in  regard  to  conversations  and  transactions  be- 
tween her  husband  and  Mary  A.  Perkins  with  respect  to  the 
bank-book,  and  also  as  to  certain  matters  between  herself  and 
Mary  A.  with  respect  to  the  money.  As  she  claimed  the  deposit 
as  executrix  and  sole  legatee,  and  the  money  in  her  own  nffht, 
her  testimony  was  excluded,  and  she  excepted.  She  then  asked 
to  be  allowed  to  testify  to  those  matters,  on  the  ground  that  in- 
justice would  otherwise  be  done.  The  court  found  that  no  injus- 
tice would  be  done  without  her  testimony,  and  rejected  it,  to 
which  she  excepted.  She  also  contended  that  the  suit  could  not 
be  maintained  on  account  of  the  statute  of  limitations,  not  hav- 
ing been  brought  until  more  than  three  years  after  her  appoint- 
ment as  executrix.    Decree  for  the  plaintiff. 

Calvin  Page,  for  the  plaintiff. 

Samvd  W.  Emery,  for  the  defendant,  Perkins. 

John  8.  H.  Frink,  for  the  Portsmouth  Savings  Bank. 

Blodqbtt,  J.  The  offer  of  the  defendant  to  testify  to  conver- 
sations and  transactions  between  her  deceased  husband  and 
the  plaintiff's  intestate  was  alike  properly  rejected  as  a  matter 
of  law  and  of  discretion,  under  the  statutory  provisions  exclud- 
ing the  testimony  of  the  adverse  party  in  respect  to  facts  which 
occurred  in  the  lifetime  of  the  deceased,  where  an  administrator 
or  executor  is  a  party  of  record  or  a  party  in  interest,  unless  the 
administrator  or  executor  elects  so  to  testify,  or  it  clearly  appears 
to  the  court  that  injustice  may  be  done  without  the  testimony  of 
the  other  party.  P.  S.,  c.  224,  ss.  16-18;  Chandler  v.  Davis,  47 
N.  H.  462,  465  ;  Harvey  v.  Hilliard,  47  N.  H.  551,  553;  True  v. 
Shepard,  51  K  H.  501,  502';  Hait  v.  Russell,  56  N.  H.  559,  563 ; 
I>rew  V.  McDaniel,  60  N.  H.  480,  482 ;  7\ick  v.  Nelson,  62  N.  H. 
469,  471,472;  English  v.  Porter,  63  K  H.  206,  215.  In  brief, 
there  is  nothing  in  the  reported  facts  to  take  the  case  out  of  the 
general  rule  that  ordinarily  "  the  safe  guide  and  the  decisive 
test  is  found  in  the  inquiry  whether  the  deceased,  if  alive,  could 
testify  to  the  same  matters." 

The  suit  being  against  the  defendant  in  her  private  capacity,  * 
she  cannot  interpose  the   statutory  limitation    of  three  years 
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(P.  S.,  c.  191,  s.  4^  in  bar  of  its  maintenance ;  nor  could  she  if  it 
were  against  her  m  her  official  capacity  as  executrix  of  her  de- 
ceased husband's  will,  the  suit  having  been  brought  "within 
two  years  after  the  original  grant  of  administration  "  upon  the 
estate  of  the  plaintiff's  intestate,  in  whose  favor  the  right  of  ac- 
tion against  the  husband  existed  at  the  time  of  her  death.  J6.,  s.  6; 
Brewster  v.  Brewster,  52  N.  H.  52,  59 ;  Morse  v.  Wkiicher,  64 
K  H.  591,  592. 

Exceptions  overruled. 
"Wallace,  J.,  did  not  sit:  the  others  concurred. 


RockiDgham,  \ 
June,  1895.  \ 


Gross  v.  Portsmouth. 


iL^I  A  municipal  corporation  is  not  responsible  for  acts  of  its  servants,  or  for 

^  ^  their  negligent  performance  of  acts,  which  it  has  no  power  to  authorize. 

70  ^"i 

68  2861  Case.     To  the  plaintiff's  declaration, —  setting  forth  that  the 

71  m  defendants,  a  municipal  corporation,  are  the  owners  of  a  system 
j7i  3TO^  of  water-works,  and  by  pipes  laid  in  the  ground  conduct  water 
I  '^  2^^  to  the  dwellings  of  residents  in  the  city  for  which  they  receive 
compensation,  that  in  laying  the  pipes  in  1894,  on  Market  street, 

their  servants  so  carelessly  and  negligently  filled  the  trenches 
in  which  the  pipes  were  laid  as  to  form  a  ridge  in  the  street, 
making  the  highway  defective  and  dangerous,  and  that  the  plain- 
tiff, while  driving  on  the  street,  by  reason  of  the  ridge,  was 
thrown  from  her  carriage  and  injured, —  the  defendants  de- 
murred. 

Samuel  W.  Emery ,  for  the  plaintiff. 

Ernest  L.  GuptiU  and  Calvin  Page,  for  the  defendants. 

Carpenter,  J.  Unless  the  defendants  are  liable  at  common 
law  the  demurrer  must  be  sustained.     Laws  1893,  c.  59. 

Judicial  notice  may  be  taken  of  the  act  (Laws  1891,  c.  209) 
authorizing  the  defendants  "  to  issue  water  bonds,  and  to  man- 
age and  control  its  water  supply."  Hall  v.  Brown,  58  N.  H.  93, 
95,  96.  By  its  provisions  the  "  immediate  management  and 
direction  of  the  water- works  "  are  vested  in  a  board  of  water 
commissioners  consisting  of  four  persons,  of  whom  the  mayor 
for  the  time  being  is  ex  officio  one.     The  three  other  members  of 
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the  board  (one  of  them  to  hold  the  office  three  years,  one  four 
years,  and  the  other  five  years  from  February  1, 1891)  are  named 
in  the  act.  In  January,  1894,  and  each  year  thereafter,  the 
mayor  and  aldermen  are  required  to  appoint  a  member  of  the 
board  to  hold  the  office  three  years  from  the  first  day  of  the  foU 
lowing  February.  They  may  "  appoint  a  superintendent  of  the 
works  and  such  other  aeents  and  servants  as  they  may  deem 
necessary,  and  may  fix  their  compensation.  They  may  make 
such  rules  and  regulations  for  their  own  government  and  in 
relation  to  all  officers  and  agents  appointed  by  them  as  they  may 
deem  proper.  They  shall  have  the  control  and  management 
of  the  construction  and  enlargement  of  said  works,  and  may 
make  all  such  contracts  and  agreements  for  and  on  behalf  of  the 
city  in  relation  thereto  as  they  may  deem  proper  and  advisable^ 
and  shall  have  full  charge  and  control  over  the  said  works  when 
enlarged  and  constructed.  They  shall  establish  rates  and  tolls, 
and  prescribe  rules  and  regulations  for  the  use  of  water,  and 
may  sell  and  dispose  of  such  articles  of  personal  property  con- 
nected with  said  works  as  they  shall  deem  expedient,  and  may 
purchase  such  property  as  may  be  in  their  judgment  necessary 
for  said  works  and  the  purposes  contemplated  by  this  act.'* 
Laws  1891,  c.  209,  ss.  4,  5,  6,  8. 

The  water  commissioners  are  not  the  city's  agents,  but  an  in* 
dependent  board.  The  city  cannot  direct  or  control  them  in 
the  discharge  of  their  duties.  They  have  exclusive  authority  to 
determine  where  and  in  what  manner  water-pipes  shall  be  laid, 
and  to  do  all  other  things  touching  the  construction,  mainte- 
nance, and  management  of  the  water-works.  For  their  mis- 
feasance or  that  of  their  employees,  the  defendants  are  not  liable, 
because  they  are  not  the  defendants'  servants.  Ball  v.  Winches^ 
ter,  32  N.  H.  435 ;  JEdgerly  v.  Concord,  62  K  H.  8,  20 ;  Walcoit  v. 
Swampscoity  1  Allen  101 ;  Morrison  v.  Lawrence^  98  Ma^s.  219,  221 ; 
Mam  V.  Maycyr^  70  N.  Y.  459. 

The  defendants  have  no  authority,  and  can  confer  none  upon  their 
officers  and  agents,  to  do  any  act  relating  to  the  construction  or 
management  of  the  works.  Their  ordinance  authorizing  or  di- 
recting their  servants  to  lay  water-pipes  in  Market  street  or  else- 
where, or  prescribing  the  manner  of  laying  them,  would  be 
illegal  and  void.  At  common  law,  a  municipal  corporation  is 
not  responsible  for  the  acts  of  its  agents  or  servants,  or  for  their 
negligence  in  the  performance  of  acts,  that  it  has  no  power  to 
authorize.    E^erly  v.  Concord^  62  N.  H.  8, 19;  Anthony  v.  Adams,, 

1  Met.  284;  Jbemon  v.  Newton,  134  Mass.  476;  McCarthy  v.  Bos* 
ton,  135  Mass.  197,  200,  201 ;  Smith  v.  Rochester,  76  N.  Y.  506 ; 

2  Dill.  Mun.  Cor.,  5.  766 ;  Cool.  Torts  119.  Whether  the  acts 
of  which  the  plaintiff  complains  were  done  by  the  water  com- 
missioners or  the  defendants*  servants,  the  declaration  discloses 
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no  cause  of  action,  and  the  demurrer  must  be  sustained.  The 
question  whether  the  demurrer  mirfit  be  sustained  upon  another 
ground  urged  by  the  defendants  (Laws  1893,  c.  59,  s.  1),  is  not 
considered. 

Demurrer  sustained. 

All  concurred. 


Rockingham,  \ 
June,  1895.    \ 

Eyb  V.  Rockingham  County. 

Whether  the  expense  of  repairing  a  highway  Is  burdensome  to  the  town 
within  the  meaning  of  P.  S.,  c.  73,  5.  2,  is  aqaestion  of  fact. 

Neither  the  utility  of  the  road  to  the  citizens  of  the  town,  nor  the  relative 
rate  of  taxation  in  the  town  and  county,  is  alone  a  test  of  burdensomeness. 

Petition,  praying  that  the  defendants  be  ordered  to  pay  a 
part  of  the  expense  of  repairing  a  highway.  Facts  found  by  a 
referee,  who  reports  that  if  the  words  "  burdensome  to  the  town  " 
in  the  statute  mean  burdensome  because  the  highway  is  of 
little  use  to  the  inhabitants,  the  plaintiffs  are  entitled  to  relief; 
but  if  they  mean  burdensome  as .  compared  with  the  burden  of 
taxation  borne  by  other  towns  in  the  county,  the  plaintiff  are 
not  entitled  to  relief. 

Drury  ^  PeasUe^  for  the  plaintiff. 

Louis  (?.  Hoyt,  for  the  defendants. 

Carpbntkr,  J.  "  The  supreme  court  on  petition  and  notice 
to  the  county  commissioners  may  order  any  part  of  the  expense 
of  repairing  a  highway  to  be  paid  by  the  county,  when  the  whole 
would  be  Durdensome  to  the  town."  P.  S.,  c.  78,  s.  2.  The 
question  whether  the  whole  expense  is  burdensome,  is  a  question 
of  fact.  It  is  substantially  the  same  question  here  as  arises 
under  P.  S.,  c.  69,  s.  11,  and  c.  72,  s.  4,  between  towns.  Hudson 
V.  Nashua^  62  N.  H.  591,  594.    In  the  original  acts  the  legislature 

Srescribed  the  principles  and  specified  some,  at  least,  of  the  evi- 
ence  upon  which  it  is  to  be  determined.  The  act  making  the 
county  chargeable  provided  that  in  case  the  court  should  find 
the  whole  expense  of  repairs  burdensome  to  the  town,  it  should 
order  the  whole  or  any  part  of  the  expenses,  as  it  should  adjudge 
*' most  equitable  and  right,"  to  be  paid  by  the  county.     Laws 
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1840,  c.  500.    The  act  relatinff  to  the  apportionment  of  the  ex- 

Sense  between  towns  provided  that  the  road  commisBioners,  in 
etermining  whether  tne  whole  expense  of  building  a  highway 
would  be  excessively  burdensome  to  a  town  or  towns  in  which 
it  was  laid,  should  ^^  make  examination  of  all  the  circumstancea 
relating  to  such  road,  its  public  utility  and  the  expense  of  ita 
construction,  the  ability  of  such  town  or  towns  to  bear  the  ex- 
pense, and  the  benefit  to  such  town  or  towns,  and  any  other 
towns  in  the  vicinity,  from  the  construction  thereof."  Laws 
1850,  c.  958,  s,  1.  In  the  revision  and  condensation  of  the  stat- 
utes, the  language  quoted  was  omitted  as  superfluous  and  not 
affecting  the  sense.  R  S.,  c.  52,5. 8 ;  G.  S.,  c.  62,  ss.  10-12,  c,  66» 
s.  2. 

The  question  of  burdensomeness  and  its  extent  is  to  be  deter- 
mined, not  in  view  of  any  one  piece  of  evidence,  but  upon  all 
the  evidence.  Neither  the  benefit  of  the  road  to  the  town  nor 
the  burden  of  taxation  is  alone  the  test.  The  expense  is  not 
necessarily  burdensome  to  a  town,  within  the  meaning  of  the 
statute,  because  the  highway  is  of  little  or  no  use  to  its  citizens. 
Towns  are  required  to  make  roads  which  are  of  practical  ad- 
vantage to  few  or,  it  may  be,  even  to  none  of  their  inhabitants. 
'Nov  is  the  expense  necessarily  burdensome  for  the  mere  reason 
that  it  increases,  or  not  burdensome  for  the  mere  reason  that  it 
does  not  increase,  taxation  in  the  town  beyond  that  of  neighbor- 
ing towns  and  beyond  the  average  taxation  in  other  towns  of 
the  county.  Whitiredge  v.  Concordy  36  N.  H.  530.  Ther^  is  no 
one  unqualified  test  of  burdensomeness.  All  the  circumstances 
are  to  be  considered, — the  extent  and  cost  of  the  repairs,  the 
relative  ability  of  the  town  and  county,  the  location  and  char- 
acter of  the  road,  the  portion  of  the  public  benefited  by  it,  and 
any  other  evidence  that  justly  bears  on  the  broad  question 
whether  the  county  should  equitably  be  subjected  to  a  portion  of 
the  expense. 

No  judgment  can  be  rendered  on  the  finding  of  the  referee. 
The  report  will  be  recommitted  or  a  new  trial  had,  as  may  be 
ordered  at  the  trial  term. 

Gase  discharged. 
All  concurred. 
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Rockingham, ) 
June,  1895.    S 

gi  4^  Fowler  v.  Owen. 

72  593  ^^^^  A°^  expenses  necessarily  incurred  and  actually  paid  in  regaining 
possession  of  land  may  be  recovered  in  an  action  of  trespass,  qu.  cl. 

Evidence  that  the  defendant  in  such  action  defended  a  prior  suit  against  a 
third  party  for  the  recovery  of  the  premises,  is  competent  as  tending  to 
show  that  the  acts  of  trespass  were  committed  by  his  procurement  and 
under  his  authority. 

As  against  a  plaintiff  in  possession,  the  defendant  cannot  prove  title  in  one 
under  whom  he  does  not  claim. 

Trespass,  qvxire  dausum.,  for  the  recovery  of  damages  for  acts 
done  January  1, 1887,  and  on  divers  days  between  that  day  and 
the  date  of  the  writ,  March  19,  1892,  and  of  the  expenses  in- 
curred in  regaining  possession  of  the  land  from  the  defendant 
and  his  tenants  and  servants.  Verdict  for  the  plaintiff.  Subject 
to  the  defendant's  exception,  evidence  was  received  tending  to 
show  the  following  facts  : 

In  1890,  the  plaintiff  recovered  judgment  in  an  action  of  tres- 
pass against  Asa  Beekman  for  building  a  house  upon  the  prem- 
ises. Owen,  claiming  to  own  the  premises  and  that  BecKman 
was  his  tenant,  defended  the  action.  The  question  of  title  was 
the  only  one  tried.  The  judgment  has  not  been  satisfied.  Owen 
and  Beekman  retaining  possession  notwithstanding  the  judg- 
ment, the  plaintiff  filed  a  bill  in  equity  against  them,  praying 
for  an  injunction  to  restrain  them  from  committing  further  tres- 
passes, and  to  compel  them  to  leave  the  premises.  The  bill  was 
taken  pro  confesso^  and  a  decree  made  enjoining  the  defendants 
to  leave  the  land  forthwith  and  desist  from  committing  further 
trespasses  upon  it,  and  ordering  that  a  writ  of  possession  oe  issued 
against  them.  Copies  of  the  decree  were  given  to  them  and 
a  writ  of  possession  issued,  by  virtue  of  which  an  attempt  was 
made  to  put  the  plaintiff  in  possession,  but  without  success.  In 
a  subsequent  proceeding  against  Owen,  Beekman,  and  another, 
for  violating  the  injunction,  it  was  found  that  they  were  guilty 
of  contempt.  As  a  result  of  all  these  proceedings,  the  plaintiff 
got  possession  of  the  premises  in  1891.     See  66  N.  H.  424. 

It  was  ruled,  subject  to  the  defendant's  exception,  that  the 
plaintiff  was  entitled  to  recover  the  expenses  necessarily  incurred 
and  actually  paid  by  him  in  the  equity  suit  and  the  proceeding 
for  violating  the  injunction. 

The  defendant  offered  to  show  that  in  1742  the  title  to  the 
premises  was  in  the  Province  of  New  Hampshire,  and  that  it 
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has  ever  since  been  in  the  province  and  the  state.    The  evidence 
was  excluded,  subject  to  the  defendant's  exception. 

Samuel  H.  Goodall  and  John  8,  H.  Frink,  for  the  plaintiff. 

Samuel  W.  Emery j  for  the  defendant. 

Chasb,  J.  At  common  law,  after  a  party  obtains  judgment 
in  ejectment  he  may  maintain  trespass  for  mesne  profits  and  re- 
cover, as  a  part  of  the  damages,  the  costa  necessarily  incurred 
in  the  action  of  ejectment.  1  Chit.  PI.  *192,  ♦196;  2  Chit.  PI. 
♦870 ;  AsUn  v.  Parkin,  2  Burr.  665 ;  Nowell  v.  Roake,  7  B.  4;  C. 
404;  Symmds  v.  Pwe,  1  C.  &  J.  29;  Baron  v.  Abed,  8  Johns. 
481.  In  Nowell  v.  itoake,  a  judgment  recovered  by  the  defend- 
ant in  ejectment  was  reversed  upon  a  writ  of  error,  and  it  was 
held  that  the  costs  in  the  writ  of  error,  taxed  as  between  attorney 
and  client,  were  recoverable  as  a  part  of  the  damages  in  the 
action  for  mesne  profits.  Lord  Tenterden,  C.  J.,  said :  "  The  ex- 
penses incurred  in  the  court  of  error  were  part  of  the  damages 
sustained  by  the  plaintiff,  by  reason  of  his  navipg  been  wrong- 
fully kept  out  of  possession  by  the  act  of  the  defendant" 

The  right  to  recover  the  expenses  of  the  former  action  de- 
pends upon  the  necessity  for  the  action  and  not  upon  its  par- 
ticular form.  It  is  immaterial  that  the  plaintiff's  preliminary 
proceedings  were  in  equity  instead  of  law.  The  necessary  con- 
sequence of  the  defendant's  acts  was  to  compel  the  plaintiff  to 
resort  to  an  equitable  or  legal  action  in  order  to  obtain  his 
rights. 

It  is  suggested  that  there  may  be  cases  in  which  the  costs  of 
the  previous  proceedings  may  have  been,  in  part  at  least,  un- 
necessarily incurred  and  due  to  the  plaintiffs  folly,  and  in  which 
such  a  balancing  and  adjustment  of  the  consequences  of  wrong 
are  required  as  can  be  done  only  in  equity,  and  hence  that  the 
remedy  is  by  bill  in  equity  instead  of  an  action  at  law.  Under 
the  practice  in  this  state,  time  spent  in  the  consideration  of  the 
form  of  remedy  is  wasted.  Peaslee  v.  Dudley ,  63  N.  H.  220 ; 
Gage  v.  Gage,  66  N.  H.  282,  296.  The  plaintiff  may,  at  any  time, 
file  a  bill  in  equity  as  an  amendment. 

The  evidence  that  Owen  defended  the  plaintiff's  action 
against  Beckman  was  competent.  Whatever  Beckman  did  by 
the  procurement  of  Owen  or  under  his  authority  was  Owen's 
act  as  well  as  Beckman's.  For  such  acts  they  were  jointly  and 
severally  liable.  The  plaintiff  was  at  liberty  to  sue  either  of 
them  separately.  The  unsatisfied  judgment  against  Beckman 
is  no  bar  to  the  plaintiff's  right  to  recover  in  this  action.  Snow 
V.  Chandler,  10  N.  H.  92. 
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The  testimony  offered  by  the  defendant,  that  the  title  to 
the  land  was  in  the  state  and  not  in  the  plaintiff,  was  prop- 
erly excluded.  The  defendant  made  no  claim  to  a  right  of 
possession  under  the  state.  The  plaintiff's  possession  was  suf- 
ncient  to  enable  him  to  maintain  the  action  against  one  show- 
ing no  better  right,  even  if  the  state  had  the  title.  BaUey  v. 
March,  2K  H.  522,— iS.  C,  3  K  H.  274;  Locke  v.  WkUmy,  68 
TS.  H.  697 ;  Colbath  v.  Anderson,  63  K  H,  617;  Sweetland  v.  Stet- 
son^ 115  Mass.  49 ;  Nickerson  v.  Thacher,  146  Mass.  609 ;  Jack. 
Real  Act  157 ;  1  Chit.  PI.  *176.  An  intruder  upon  the  crown 
may  maintain  trespass  against  a  stranger.  Harper  v.  Charles^ 
KJor^A,  4  B.  4;  C.  574. 

Upon  the  plaintiff's  filing  a  bill  in  equity,  there  will  be 

Judgment  upon  the  verdict. 

Clark  and  Cabpentbb,  JJ.,  did  not  sit :  the  others  concurred* 


Bockingbam,  ) 
June,  1895.  ^ 

Boyd  v.  Dbery. 


71  n 

^  ^      .  A  town  is  liable,  under  Laws  1898,  c.  69, 5. 1,  for  damages  happening  by 
^ILj^l  reason  of  the  defect,  insufficiency,  or  want  of  repair  of  a  covered  drain 

k^     f^  beneath  a  sidewalk. 

Whether  a  failure  to  file  the  statement  of  claim  required  by  P.  S.,  c.  76» 
8.  7,  was  without. fault  or  neglect  on  the  part  of  the  person  injured,  is  a 
question  of  fact  upon  which  the  finding  at  the  trial  term  is  conclusive. 

Petition,  under  P.  8.,  c.  76,  s.  8,  for  leave  to  file  a  statement 
of  a  claim  for  damages  resulting  from  a  defective  culvert.  Facts 
found  by  the  court 

There  was  a  covered  drain  leading  from  the  gutter  between 
the  carriage-way  and  the  sidewalk  to  a  point  about  midway  of  the 
sidewalk,  and  there  turning  and  running  in  the  direction  of  the 
sidewalk  about  seven  feet  to  a  point  where  it  connected  with  a 
culvert  extending  across  the  highway.  There  were  holes  in  the 
sidewalk  above  this  drain,  caused  by  the  sifling  of  the  sand  and 
gravel  between  the  covering  stones  into  the  drain.  The  plain- 
tiff, while  walking  on  the  sidewalk  in  the  evening,  stepped  into 
one  of  these  holes  and  was  injured.  The  defendants  denied 
their  liability  on  the  ground  that  the  place  of  the  injury  was 
not  "  a  bridge,  culvert,  or  sluiceway,"  within  the  meaning  of 
Laws  1893,  c.  59,  s.  1. 
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The  plaintiff  testified,  in  substance,  that  she  did  not  know 
about  the  law  requiring  the  filing  of  a  statement  of  a  claim  of 
this  nature;  that  on  the  eighth  day  after  the  injury,  her  hus- 
band, at  her  request,  sent  a  letter  to  the  selectmen  of  the  town 
notifying  them  of  the  accident,  which  they  supposed  was  suffi- 
cient compliance  with  the  law ;  and  that  she  was  too  sick  to 
attend  to  it  herself  and  entrusted  the  matter  to  her  husband, 
not  understanding  that  she  was  to  do  it  in  person.  Upon  this 
evidence,  it  was  found  that  the  plaintiff  was  unavoidably  pre- 
vented from  filing  a  statement,  and  leave  to  file  one  was  granted, 
subject  to  the  defendants*  exception. 

George  L  McAllister  and  Bumham,  Brown  ^  Warren,  for  the 
plaintiff. 

Ghreenleaf  K,  Bartleit  and  John  S,  H,  Frinky  for  the  defendants. 

Chasb,  J.  "  Towns  are  liable  for  damages  happening  to  any 
person  .  .  .  traveling  upon  a  bridge,  culvert,  or  sluiceway  .  .  . 
upon  any  highway,  by  reason  of  any  obstruction,  defect,  in- 
sufficiency, or  want  of  repair  of  such  bridge,  culvert,  or  sluice- 
way .  .  .  which  renders  it  unsuitable  for  the  travel  thereon." 
Laws  1893,  c.  59,  s.  1.  "  Culvert'*  is  here  used  in  its  ordinary 
siense,  namely,  a  covered  drain  under  a  road,  designed  for  the 
passage  of  water.  The  jury  would  be  warranted  in  finding  that 
the  plaintiff's  injury  happened  by  reason  of  a  defect,  insuffi- 
ciency, or  want  of  repair  of  a  culvert,  within  the  meaning  of 
the  statute. 

The  plaintiff's  evidence  tended  to  show  that  her  failure  to  file 
a  proper  statement  of  her  claim  within  ten  days  after  receiving 
her  injury  (P.  S.,  c.  76,  5.  7)  was  due  to  her  ignorance  of  the 
law,  and  was  without  any  neglect  or  fault  upon  her  part.  It 
justified  the  court's  finding  {Bolles  v.  Dalton^  59  N.  H.  479; 
Kelsea  v.  Manchester ^  64  N.  H.  570) ;  and  the  finding  is  conclu- 
sive upon  the  parties.  Sewell  v.  Webster,  59  N.  H.  586 ;  Page  v. 
Campion,  63  N,  H.  197. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Lxvin.    19 
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BockiDgham, ) 
Jane,  1895.   S 

Hackbtt,  Assignee^  v.  Leomihstbr  National  Bank  ^  a. 

A  pledge  of  stock  to  secure  previous  indebtedness,  made  within  three  months 
of  the  beginning  of  insolvency  proceedings,  is  void  under  P.  S.,  e.  dOl, 
s.  26.  / 

Bill  in  Equity,  by  the  assignee  in  insolvency  of  William  H. 
Rollins,  to  recover  ten  shares  of  the  capital  stock  of  the  National 
Mechanics'  and  Traders'  Bank  and  one  bond  of  the  Portsmouth 
Company.  Facts  agreed.  May  14,  1894,  the  Leominster  Na- 
tional Bank,  by  its  attorney,  Samuel  "W.  Emery,  brought  suit 
against  Rollins  on  a  note  endorsed  by  him.  To  avoid  attach- 
ment of  his  estate,  Rollins  and  Emery  entered  into  the  following 
agreement:  "Received  of  William  H.  Rollins,  Esq.,  ten  shares 
ot  the  capital  stock  of  the  National  Mechanics'  and  Traders' 
Bank  of  rortsmouth,  N.  H.,  and  one  bond.  No.  98,  of  Ports- 
mouth Co.  of  South  Berwick,  Me.,  the  same  to  be  retained  and 
held  under  the  following  agreement :  I  hold  a  negotiable  prom- 
issory note  signed  by  said  Portsmouth  Co.  dated  So.  Berwick, 
Me.,  Dec.  30,  1893,  for  twelve  hundred  fifty  dollars,  paya- 
ble to  the  order  of  William  H.  Rollins  in  four  months,  and  en- 
dorsed by  said  Rollins  and  Nahum  Harwood  :  Now  said  Rollins 
is  desirous  of  obtaining  time  upon  said  note  and  has  deposited 
the  stock  and  bond  abovesaid  with  Samuel  W.  Emery,  attorney 
for  Leominster  Nat'l  Bank  of  Leominster,  Mass.,  as  collateral 
to  secure  the  payment  of  said  note,  which  may  be  sued  and  judg- 
ment had  at  the  October  term  of  the  supreme  court,  A.  5. 
1894,  for  Rockingham  county;  now  if  upon  execution  issuing  at 
said  October  term  said  Rollins  shall  within  five  days  pay  said 
note  with  interest,  costs,  and  notary's  charges,  then  the  above 
stock  and  bond  are  to  be  delivered  to  him,  but  if  he  does  not  so 
pay,  the  same  are  to  be  sold  at  pledgee's  sale  at  once."  Under 
this  agreement,  Rollins  delivered  to  Emery  the  stock  and  the 
bond  named  therein,  which  Emery  now  holas  for  the  Leominster 
National  Bank.  On  the  date  of  the  agreement  Rollins  was  in- 
solvent. 

August  13,  1894,  Rollins  filed  his  petition  in  insolvency,  and 
subsequently  the  plaintiff  was  appointed  his  assignee.  Any  ex- 
ception to  the  form  of  the  proceedings  is  waived. 

John  S.  H,  Frink,  for  the  plaintiff 

Samuel  W,  Emery ^  for  the  defendants. 
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Wallace,  J.  "All  paymeDts,  pledges,  mortgages,  conveys 
ances,  sales,  and  transfers  made  within  that  time  [three  months] 
the  effect  of  which  if  held  valid  would  be  to  diminish  the  prop- 
erty available  to  the  creditors  .  .  .  which  were  made  to  satisfy 
or  secure  a  previously  existing  debt  .  .  .  shall  be  void."  P.  8., 
0.  201,  8.  26.  The  statute,  in  its  design  to  prevent  preference 
and  to  compel  an  equal  distribution  of  the  debtor's  assets  among 
bis  creditors,  forbids  his  satisfying  or  securing  a  previously  exists 
ing  debt  within  three  months  of  the  beginning  of  the  insolvency 
proceedinffs.  This  transaction  was  a  pledge  by  Rollins  of  the 
Dank  stock  and  bond  to  secure  his  indebteaness  to  the  Leomin- 
ster National  Bank.  If  held  valid,  it  will  diminish  the  property 
available  to  the  creditors  of  his  insolvent  estate.  The  pledge 
being  made  less  than  three  months  before  the  be^nning  of  the 
insolvency  proceedings,  to  secure  a  previously  existing  debt,  is 
void  by  the  express  terms  of  the  statute.  Leaviii  v.  Lovering^  64 
N.  H.  607. 

Decree  for  theplmntiff. 
All  concurred. 


Boddngham, 
Jane,  1895. 


Lanb,  Ez'Xy  V.  Hill,  ApH. 


A  sabseqnent  will  which  cannot  be  produced  does  not  revoke  a  former  one 
offered  for  probate  unless  its  contents  can  be  ascertained  and  are  inconsist- 
ent with  the  earlier  instrument,  or  it  is  shown  to  have  contained  a  claase 
of  revocation. 

Upon  an  appeal  from  the  probate  of  a  will,  an  issne  for  the  Jury,  that  the 
will  allowed  was  not  the  last  will  of  the  testator,  is  immaterial  if  it  8ul> 
mits  the  mere  question  whether  the  testator  executed  a  later  will  than  that 
propounded ;  and  is  improperly  fVamed  if  intended  to  submit  the  question 
of  revocation. 

The  objection,  that  the  evidence  produced  by  the  opposite  party  is  not  suffi- 
cient to  warrant  a  verdict  in  his  favor,  is  waived  if  not  taken  until  after 
the  case  has  been  submitted  to  the  jury. 

When  the  due  execution  of  a  will  has  been  shown  and  its  non -production 
accounted  for,  evidence  of  the  declarations  of  the  testator  is  admissible  to 
corroborate  direct  testimony  as  to  its  execution,  prove  its  contents,  and  es- 
tablish the  revocation  of  an  earlier  will  offered  for  probate. 

If  a  will  duly  executed  is  proved  to  have  been  in  the  testator's  possession 
and  cannot  be  found  at  his  decease,  the  presumption  is  that  he  destroyed 
it,  animo  revocandi;  but  if  it  is  not  shown  in  his  possession,  the  failure  to 
find  it  after  his  death  furnishes  no  ground  for  such  presumption. 
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An  earlier  will  is  not  reviyed,  upon  the  destruotion  of  a  later  one  by  which 
it  was  expressly  or  impliedly  revoked,  unless  such  appeal's  to  have  been 
the  intention  of  the  testator. 

Appbal,  from  the  probate  of  the  will  of  George  W.  Lane. 
Three  issues  were  presented  at  the  trial :  (1)  That  the  will  pro- 
bated and  allowed  by  the  probate  court  was  not  the  last  will  and 
testament  of  George  W.  Lane ;  (2)  that  the  will  was  not  signed 
by  George  W,  Lane,  nor  by  any  person  in  his  presence  and  by 
his  express  direction ;  (8)  that  the  instrument  was  not  attested 
and  subscribed  in  his  presence  and  at  his  request  by  three  credi- 
ble witnesses.  On  the  first  issue  the  jury  were  unable  to  aeree. 
On  the  second  and  third  issues  they  returned  a  verdict  in  favor 
of  the  plaintiff. 

The  testimonv  of  Jennie  Felch,  called  by  the  defendant,  tended 
to  show  that  subsequently  to  the  date  of  the  will  offered  for  pro- 
bate the  testator  executed  a  will  to  which  she  was  one  witness, 
and  her  deceased  husband,  Fred  R.  Felch,  by  whom  it  was  writ- 
ten, was  a  second.     There  was  a  third  witness  whose  name  she 
was  unable  to  state.     The  evidence  did  not  disclose  the  name  ot 
'the  third  witness,  the  contents  of  the  second  will,  its  existence 
Vat  the  time  of  the  testator's  decease,  or  whether  it  revoked  the 
I  first  will. 

The  defendant  offered  to  show,  and  excepted  to  the  exclu- 

7  sion  of,  the  testator's  declarations,  made  a  few  months  before 

ll   his  death,  that  he  had  made  a  will,  written  by  Fred  R  Felch,  in 

I't?     H    which  he  had  provided  well  for  his  wife,  and  had  given  the  farm 

^j^l    \  and  some  money  to  his  daughter.     The  will  offered  for  probate 

^  gave  all  the  testator's  property  to  his  wife,  and  was  written  by 

Jesse  B.  Pattee. 

The  plaintiff  moved  for  judgment  on  the  verdict,  establishing 
the  will  on  the  second  and  third  issues,  on  the  erounds  (1)  that  aU 
the  evidence  introduced  and  offered  by  the  defendant  to  prove 
the  existence  and  due  execution  of  a  second  will  revoking  the 
first  was  insufficient  in  law  for  that  purpose  ;  and  (2)  if  a  second 
will  was  made  which  revoked  the  first,  its  existence  at  the  date 

,  of  the  testator's  death  must  be  shown. 

« 

GreenUaf  K,  Bartleit  and  Henry  J3,  Atherton,  for  the  plaintiff 

Eastman^  Young  ^  O^Neillj  for  the  defendant. 

Parsons,  J.  Three  issues  were  submitted  to  the  jury.  Upon 
two  the  jury  found  for  the  plaintiff,  in  substance,  that  the  will 
was  duly  executed  by  the  testator,  George  W.  Lane.  To  this 
verdict  and  the  evidence  upon  which  it  is  founded,  there  is  no 
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exception.  Upon  the  first  issue,  that  the  will  probated  and  al- 
lowed by  the  probate  court  was  not  the  last  will  and  testament 
of  George  W.  Lane,  the  jury  were  unable  to  affree.  The  plain- 
tiff moves  for  judgment  on  the  ground  that  all  evidence  mtro- 
duced  and  offered  by  the  defendant  to  prove  this  issue  was  in- 
■  sufficient  in  law  for  that  purpose.  If  the  first  issue  is  understood 
as  submitting  to  the  jury  for  their  finding  merely  the  question 
whether  after  the  execution  of  the  will  propounded  the  testator 
had  executed  another  will,  the  issue  is  an  immaterial  one. 

"  A  subsequent  will  does  not  revoke  a  former  one  unless  it 
contains  a  clause  of  revocation,  or  is  inconsistent  with  it.  And 
where  it  is  inconsistent  with  the  former  will  in  some  of  its  pro- 
visions merely,  it  is  only  a  revocation  pro  tanio.  Brant  v.  Wiwon, 
8  Cow.  56.  Where  a  subsequent  will  is  made,  and  there  is  no  proof 
that  it  contained  any  clause  revoking  a  former  will,  as  in  cases 
where  the  contents  of  the  last  will  cannot  be  ascertained,  it  is  not 
a  revocation  of  the  former  will.  This  was  decided  by  the  court  of 
king's  bench,  in  England,  more  than  one  hundred  and  fifty  years 
since,  in  the  case  of  Hutchins  v.  BassetyComh.  90,—  S.  C,  3  Mod. 
203 ;  and  that  decision  was  subsequently  affirmed,  upon  a  writ 
of  error,  in  the  House  of  Lords.  See  Hungerford  v.  Nosworthj/j 
Show.  Cas.  Pari.  146.  In  the  subsequent  case  of  Harwood  v. 
Goodright^  Cowp.  87,  which  came  before  the  court  of  king's 
bench  in  1774,  it  was  held  that  a  former  will  was  not  revoked 
by  a  subsequent  one,  the  contents  of  which  could  not  be  ascer- 
tained ;  although  it  was  found  by  a  special  verdict  that  the  dis- 
position which  the  testator  made  of  his  property  by  the  last  will 
was  different  from  that  made  by  the  first  will,  but  in  what  par- 
ticulars the  jurors  could  not  ascertain.  This  case  was  also  car- 
ried to  the  House  of  Lords  upon  a  writ  of  error ;  and  the  judg- 
ment of  the  court  of  king's  bench  was  affirmed.  As  these  two 
decisions  of  the  court  of  dernier  ressort  in  England  were  previous 
to  the  Revolution,  they  conclusively  settle  the  law  on  the  subject 
here."  Ndsm  v.  McGifferU  3  Barb.  Ch.  168,  164, 166 ;  1  Red. 
Wills  (Isted.)  360;  1  Jar.  Wills  338  (♦172);  Pickens  v.  Dams, 
184  Mass.  262. 

A  verdict  of  the  jury,  therefore,  establishing  as  a  fact  that  the 
testator  executed  another  will  after  the  execution  of  the  will 
from  whose  probate  the  appeal  was  taken,  without  more,  would 
not  defeat  the  executor's  right  to  a  judgment  establishing  this 
will.  She  would  be,  therefore,  equally  entitled  to  such  judgment 
where  no  verdict  has  been  rendered.  Her  right  to  a  judgment 
would  not  be  defeated  by  the  failure  of  the  jury  to  render  any 
verdict  when  a  verdict  against  her  would  not  have  that  effect. 

On  an  appeal  from  the  probate  court,  "  if  any  fact  material  to 
the  cause  be  disputed,  the  court  may  direct  an  issue  proper  to 
try  such  fact  to  oe  framed,  and  ascertain  the  same  by  the  verdict 
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of  a  jury."  P.  S.,  c,  200,  s.  11.  The  first  issue  in  this  case  is 
objectionable  in  that  it  does  not  clearly  submit  some  particular 
question  of  fact  to  the  jury.  •  The  judgment  to  be  rendered  is 
whether  the  instrument  propounded  is  er  is  not  the  last  will  and 
testament  of  the  deceased.  The  issue  framed  in  this  case  appar- 
ently submits  the  whole  question  to  the  jury,  whereas  the  issue 
should  require  the  determination  of  some  fact,  the  existence  or 
non-existence  of  which  is  material  upon  the  legal  question 
whether  the  disputed  paper  is  or  is  not  the  last  will  of  the  de- 
ceased.    Rules  of  Court,  p.  31,—  56  K  H.  601. 

In  makine  the  issue,  the  executors  move  that  the  will  be  proved 
and  allowed  as  and  for  the  last  will  and  testament,  etc.  This 
motion  is  addressed  to  the  court,  not  the  jury.  The  objecting 
party  then  sets  up  any  facts  which  are  the  grounds  of  his  claim 
that  the  instrument  is  not  the  last  will,  etc.  If  the  facts  are  ma- 
terial, that  is,  facts  from  which  if  established  it  would  follow  as 
matter  of  law  that  the  instrument  is  not  the  testator's  last  will, 
an  issue  is  awarded  him  and  judgment  rendered  as  the  fact  is 
found.  But  the  whole  question  is  not  properly  to  be  thrown  to 
the  jury  in  this  manner.  Dudley  v.  Wiaraner,  41  Vt  59.  The 
parties  in  the  present  case,  however,  appear  to  have  treated  the 
issue  as  if  it  had  been  that  since  the  execution  of  this  instrument 
the  testator  duly  executed  another  will,  by  the  terms  of  which 
the  first  was  revoked ;  or,  more  briefly,  that  the  will  was  revoked 
by  the  testator  in  his  lifetime.  Upon  this  issue  no  will  was  pro- 
.  duced ;  there  was  evidence,  however,  tending  to  show  the  execu- 
\  tion  of  another  will,  but  no  evidence  was  admitted  in  the  case  of 
the  contents  of  the  secon  J  wiH.  There  being  no  evidence 
in  the  case  that  Lane  had  executed  a  subsequent  will  revoking 
in  terms  or  by  its  inconsistent  provisions  the  will  whose  validity 
was  litigated,  there  was  nothing  to  submit  to  the  jury  upon 
the  first  issue,  considering  it  as  the  parties  appear  to  have 
treated  it.  Upon  motion  of  the  plaintiff,  made  before  the  case 
was  submitted  to  the  jury,  that  issue  would  have  been  with- 
drawn ;  but  having  suffered  the  case  to  go  to  the  jury  upon  this 
issue  without  objection,  her  motion  comes  too  late  after  the  fail- 
ure to  find  a  verdict  Baldwin  v.  Weniworih^  67  W.  H.  408; 
Haydock  v.  Salvage,  67  K  H.  598.  Had  the  motion  been  season- 
ably made  and  the  defendant's  attention  thereby  called  to  the 
lack  of  evidence,  it  might  have  been  that  justice  would  have  ren- 
dered it  necessary  that  the  case  should  have  been  reopened  to 
allow  the  defendant  to  supply  any  missing  testimony.  However 
that  may  be,  the  plaintiff  allowed  the  case  to  be  submitted  to  the 
jury  without  objection  to  the  want  of  evidence ;  and  the  jury 
having  rendered  no  verdict,  the  question  of  revocation  when  the 
issue  is  properly  framed  is  still  undetermined,  and  there  can  be 
no  judgment  either  way  until  the  question  of  fact  is  settled. 
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There  is  no  occasion  for  the  defendant's  motion  for  a  new  trial. 
Until  the  issue  is  decided,  she  is  entitled  to  as  maiw  trials  as 
may  be  necessary,  assuming  that  upon  a  new  trial  sufficient  evi- 
dence will  be  offered  to  warrant  a  verdict  by  the  jury. 

Evidence  of  declarations  of  the  testator  that  he  had  made  aVj 
second  will,  and  as  to  its  contents,  was  offered  and  excluded.  ' 
The  plaintiff  claims  that  all  the  evidence  introduced  and  offered 
by  the  defendant  to  prove  the  existence  and  due  execution  of  a 
will  revoking  the  first  will  was  insufficient  for  that  purpose.  K 
it  were  conceded  that  the  case  contains  all  the  evidence  that  can 
be  adduced  upon  these  questions,  we  might,  treating  the  state- 
ment as  an  agreed  case,  pass  thereon;  but  in  view  of  the  fact 
that  the  defendant  claims  to  have  additional  evidence  to  intro- 
duce upon  a  subsequent  trial,  it  does  not  seem  advisable  to  con- 
sider this  question  until  the  evidence  is  all  before  us. 

The  qaestion  of  the  admissibility  of  the  testator's  declarations 
that  he  nad  made  a  second  will,  and  as  to  its  contents,  will  arise 
at  another  trial,  and  we  have  considered  it.  The  testimony  of 
Mrs.  Felch,  as  stated  in  the  case,  "  tended  to  show  the  execution 
of  a  will  by  the  testator  of  a  subsequent  date  to  the  one  offered 
for  probate,  to  which  she  was  one  witness,  her  husband,  Fred  R. 
Felch,  now  deceased,  who  wrote  the  will,  was  a  second,  and 
there  was  a  third  witness  whom  she  did  not  remember."  This 
evidence  would  seem  to  be  sufficient,  prima  facie  at  least,  for  the 
submission  to  the  jury  of  the  question  whether  the  deceased  did 
in  fact  execute  a  second  will,  and  is  so  held  in  Dan  v.  Brown^  4 
Cow.  488;  but  in  view  of  the  suggestion  of  counsel  as  to  newly 
discovered  evidence,  this  question  may  not  arise  upon  another 
trial.  Evidence  having  been  given  of  the  due  execution  of  a  will 
and  its  loss,  one  question  is  whether  declarations  of  the  testator 
are  admissible  to  show  the  contents  of  the  will.  The  loss  of  the 
will  being  shown,  its  contents  may  be  shown  by  parol  in  the 
same  way  as  proof  of  the  contents  of  any  other  lost  instrument. 
Brown  v.  Brown,  8  E.  &  B.  875,-92  Eng.  C.  L.,  and  note  p.  889. 
In  like  manner,  in  order  to  establish  the  revocation  of  a  prior 
will  which  has  continued  in  existence,  proof  of  the  contents  of  a 
subsequent  will  which  has  been  lost,  destroyed,  or  canceled,  is 
admissible.     Ibid,  and  authorities  cited. 

The  question  whether  declarations  of  the  testator  are  admissi- 
ble to  prove  the  contents  of  a  lost  will  has  been  most  thoroughly 
examined  in  the  case  of  Sugden  v.  SL  Leonards^  1  L.  R.  P.  D. 
154,  which  was  approved  in  Pickens  v.  Davis^  134  Mass.  252,  and 
the  conclusion  reached  was  in  favor  of  their  admissibility.  lu 
the  first  case,  in  the  discussion  it  is  said  by  Jessel,  M.  R.  {pp,  240— 
242) :  "Now,  it  might  well  have  been  that  our  law,  like  the  law 
of  some  other  countries,  should  have  admitted  as  evidence  the 
declarations  of  persons  who  are  dead  in  all  cases  where  they 
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were  made  under  circumstances  in  which  such  evidence  ought 
properly  to  have  been  admitted,  that  is,  where  the  person  who 
made  them  had  no  interest  to  the  contrary,  and  where  they  were 
made  before  the  commencement  of  the  litigation.  That  is  not, 
however,  our  law.  As  a  rule  the  declarations,  whether  in  writ- 
ing or  oral,  made  by  deceased  persons,  are  not  admissible  in 
evidence  at  all.  But  so  inconvenient  was  the  law  upon  this  sub- 
ject, so  frequently  has  it  shut  out  the  only  obtainable  evidence, 
so  frequently  would  it  have  caused  a  most  crying  and  intolerable 
injustice,  that  a  large  number  of  exceptions  have  been  made  to 
the  general  rule.  .  .  .  The  exceptions  are  generally  considered 
to  be  three  principal  and  three  subordinate  exceptions.  .  .  . 
First,  there  is  an  exception  of  a  declaration  accompanying  an 
act;  secondly,  of  a  declaration  against  interest;  and,  thirdly,  of 
a  declaration  made  by  a  person  in  the  course  of  business,  one 
which  it  was  his  duty  to  make.  Those  are  three  large  excep- 
tions. There  are  then  some  smaller  exceptions;  the  first  is  the 
proof  of  matters  of  public  and  general  interest,  one  might  say  of 
quasi  historical  interest,  not  actually  historical,  where  we  admit 
the  declarations  of  persons  who  may  from  their  position  be  fairly 
presumed  to  have  had  knowledge  on  the  subject.  In  the  next 
place,  we  admit  evidence  which  is  in  its  nature  very  weak  in- 
deed, that  is  in  matters  of  pedigree,  where  we  admit  declarations 
of  deceased  members*  of  a  family,  on  its  being  shewn  that  the 
persons  were  members  of  the  family.  Now  I  take  it  the  princi- 
ple which  underlies  all  these  exceptions  is  the  same.  In  the  first 
place,  the  case  must  be  one  in  which  it  is  difficult  to  obtain  other 
evidence,  for  no  doubt  the  grdund  for  admitting  the  exceptions 
was  that  very  difficulty.  In  the  next  place,  the  declarant  must 
be  disinterested  ;  that  is,  disinterested  in  the  sense  that  the  dec- 
laration was  not  made  in  favour  of  his  interest.  And,  thirdly, 
the  declaration  must  be  made  before  dispute  or  litigation,  so  that 
it  was  made  without  bias  on  account  of  the  existence  of  a  dis- 
pute or  litigation  which  the  declarant  might  be  supposed  to 
favour.  Lastly,  and  this  appears  to  me  one  of  the  strongest  rea- 
sons for  admitting  it,  the  declarant  must  have  had  peculiar 
means  of  knowledge  not  possessed  in  ordinary  cases.  Kow,  all 
these  reasons  exist  in  testifying  both  asto  matters  of  public  and 
general  interest,  and  as  to  matters  of  pedigree,  and  some,  if  not 
all  of  them,  exist  in  the  other  cases  to  which  I  have  referred. 
They  all  exist  in  the  case  of  a  testator  declaring  the  contents  of 
his  will.  Of  course,  as  in  the  case  of  pedigree,  the  courts  must 
be  cautious  in  admitting  such  evidence.  1  rom  its  very  nature  it 
is  evidence  not  open  to  the  test  of  cross-examination,  it  is  very 
often  produced  at  second  or  third  hand,  and  it  is  therefore  par- 
ticularly liable  to  lose  something  of  its  colour  in  the  course  of 
transmission.     It  is  so  easily  and  so  frequently  fabricated  that 
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all  courts  which  have  to  dispose  of  such  cases  must  be  especially 
on  their  guard.  But  that  goes  only  to  the  question  of  the  weight 
to  be  attributed  to  the  evidence  when  admitted,  it  does  not  go 
to  the  question  of  admitting  the  evidence  itself;  and  I  must  say 
it  appears  to  me  that,  having  regard  to  the  reasons  and  princi- 
ples which  have  induced  the  tribunals  of  this  country  to  admit 
exceptions  in  the  other  cases  to  which  I  have  referred,  we  should 
be  equally  justified  and  equally  bound  to  admit  it  in  this  case. 
When  I  say  equally,  perhaps  I  state  the  case  a  little  too  low, 
because  if  there  is  any  case  in  the  world  in  which  it  is  incumbent 
upon  a  tribunal  not  to  grant  a  premium  for  fraud  or  wrong;  not 
to  hold  out  to  the  world  that  any  man  who  is  able  to  ^et  hold  of 
the  will  of  a  testator  which  may  disappoint  him  of  his  expecta- 
tions, just  or  unjust,  if  he  once  destroys  it,  shall  be  able  to  ac- 
quire the  property  either  for  himself  or  for  those  whom  he  wishes 
to  benefit, —  I  say  if  ever  there  was  such  a  case  it  is  the  case  of 
a  lost  will.  The  court  should  be  anxious,  not  narrowly  to  restrict 
the  rules  of  evidence,  which  were  made  for  the  purpose  of  fur- 
thering truth  and  justice,  but,  guided  by  those  great  principles 
which  have  guided  other  tribunals  in  other  countries  in  admit- 
ting this  kind  of  evidence  generally,  to  admit  it  at  all  events  in 
the  special  case  which  we  have  uuder  consideration."  In  this 
case,  in  1876,  the  written  and  oral  declarations  made  by  a  testa- 
tor, both  before  and  after  the  execution  of  his  will,  the  will  being 
lost,  were  after  extended  discussion  and  the  greatest  considera- 
tion held  admissible  as  secondary  evidence  of  its  contents.  The 
arguments  advanced  by  Jessely  M.  R.,  and  Cockbum^  C.  J.  (pp. 
224-229),  have  not  been  answered,  and  they  seem  to  us  unan- 
swerable. 

The  objection  to  the  evidence  is  that  it  is  hearsay,  not  open  to 
cross-examination,  and  not  given  under  the  sanction  of  an  oath. 
The  declaration,  however,  is  that  of  a  person  now  deceased,  hav- 
ing the  means  of  knowledge  without  interest  to  misrepresent,  and 
is  the  best  evidence  of  which  the  case  is  capable.  Beits  v.  Jack- 
scriy  6  Wend.  178.  It  is  difficult  to  see  on  what  ground  the  rea- 
son of  the  admission  of  the  evidence  of  declarations  of  deceased 
persons  in  cases  of  disputed  boundary,  which  is  put  upon  the 

f  round  that  it  is  the  best  evidence  of  which  the  case  is  capable, 
oes  not  apply  to  cases  like  the  present.  Lawrence  v.  Tennant^ 
64  K  H.  532;  Nutter  v.  Tucker,  67  N.  H.  185.  To  admit  the 
declaration  of  a  deceased  person  in  one  class  of  cases  because  it 
is  the  best  evidence  of  which  the  case  is  capable,  permitting  the 
jury  to  judge  of  the  interest  of  the  declarant  as  bearing  upon  the 
weight  of  his  testimony  {Lawrence  v.  Tennant,  supra),  and  to  ex- 
clude the  declaration  of  the  deceased  person  in  this  case,  would 
be  to  establish  a  particular  rule  of  evidence  for  a  special  class 
of  cases,  for  which  no  good  reason  can  be  given.     Our  conclusion 
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i8  that  the  evidence  of  the  deceased's  declarations  as  to  the  con- 
tents of  the  last  will  is  admissible  to  show  its  contents,  and,  if 
the  will  is  therebjr  found  inconsistent  with  the  earlier  will,  ta 
show  the  revocation  of  the  prior  will.  Gage  v.  Gage^  12  N.  H. 
871,  881. 

Whether  the  declarations  of  a  testator  are  admissible  to  prove 
the  due  execution  of  his  will  is  another  and  different  question^ 
The  great  weight  of  authority  is  to  the  effect  that  such  declara- 
tions are  not  of  themselves  sufficient.  Hoitt  v.  Hoitty  68  N.  H. 
475.  499,  500,  and  cases  cited;  1  Red.  Wills  555;  1  Jar.  Wills 
245.  The  reason  of  the  rule  is  that  "  the  exercise  of  the  testa* 
mentary  power  being  conditional  on  the  observance  of  the  for- 
malities prescribed  by  statute,  a  man  cannot,  by  his  own  mere 
assertion,  establish  that  he  has  fulfilled  the  conditions  necessary 
to  the  exercise  of  the  right."  Sugden  v.  St  LeonardSy  sitpra^ 
"  Mere  vague  declarations  of  testators  that  they  have  made  their 
wills  are  not  always  to  be  implicitly  relied  on.  ...  In  commott 

Earlance,  a  man  may  well  say  that  he  has  made  a  will  when  he 
as  written  a  testamentary  paper,  though  unfinished."  1  Jar. 
Wills  245,  246.  Upon  the  authorities,  it  is  clear  that  the  ex- 
press revocation  of  a  will,  or  the  execution  of  another  will  revok- 
ing the  former,  cannot  be  shown  by  declarations  of  the  testator 
alone.  That,  however,  is  not  the  question  in  this  case,  which  is 
whether,  when  there  is  evidence  competent  for  the  jury  upon 
the  question  of  due  execution  and  from  which  they  mav  properly 
find  such  execution,  the  inference  of  fact  upon  this  issue  from 
the  facts  already  admitted  can  be  strengthened  by  evidence  of 
declarations  of  the  testator,  verbal  or  written,  or  of  his  conduct 
and  acts  tending  to  establish  the  point  in  issue.  All  the  consid- 
erations  of  necessity  that  have  been  suggested  with  reference  to 
proof  of  the  contents  of  a  lost  will  may  apply  with  equal  force  to 
the  admission  of  this  evidence.  If  the  issue  were  whether  a  will 
duly  executed  were  a  forged  or  genuine  will,  and  the  evidence 
were  evenly  balanced,  would  not  evidence  that  the  supposed  will 
remained  in  the  testator's  possession,  that  he  was  seen  to  exam- 
ine it,  that  he  spoke  of  it  as  his  will,  be  of  the  highest  moral 
convincing  force  in  favor  of  the  will  ?  No  logical  reason  appears 
why  such  should  not  be  legal  evidence.  The  admission  of  such 
evidence  should  be  confined  to  the  corroboration  of  direct  evi- 
dence of  execution,  for  the  reason  that  otherwise  the  evidence 
is  but  proof  of  the  testator's  understanding,  and  the  testator's 
understanding  cannot  take  the  place  of  the  formalities  prescribed 
by  law.  Hoitt  v.  Hoitiy  supra.  Upon  these  considerations  we 
think  the  testator's  statement  that  he  had  made  a  will  which 
was  written  by  Fred  R  Felch  was  admissible  in  corroboration 
of  the  testimony  of  Mrs.  Felch  to  the  same  eflfect,  and  should 
have  been  received.     The  plaintiff*  also  moves  for  judgment  on 
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the  ffround  that  the  existence  of  the  second  will  at  the  testator's 
death  is  not  shown,  even  if  the  proof  were  sufficient  to  establish 
its  execution.  No  question  such  as  is  raised  by  this  motion  ap^ 
pears  to  have  been  submitted  to  the  jury  unless  it  is  embraced 
m  the  view  the  parties  appear  to  have  taken  of  the  first  issue. 
Whether  the  will  was  in  exis};ence  at  the  testator's  death,  or  not> 
is  a  question  of  fact.  Tf  that  fact  is  one  included  in  the  issue 
whether  the  first  will  was  revoked,  the  motion  comes  too  late, 
on  the  grounds  heretofore  stated.  It  seems  well  settled  that 
where  a  will  is  proved  to  have  been  once  duly  executed,  to  have 
remained  afterward  in  the  testator's  possession,  or  was  last  heard 
of  in  his  custody,  but  at  his  death  cannot  be  found,  the  presump- 
tion is  that  it  was  destroyed  by  him  animo  revocandi.  2  Gr.  Ev.^ 
8.  681 ;  1  Red.  Wills,  p.  829,  s.  48 ;  Beits  v.  Jackson,  6  Wend.  1 73 ; 
Brown  v.  Brown,  8  E.  &  B.  875,  and  authorities  in  note,  92  Eng. 
C.  L.  889.  If  the  will  is  not  shown  into  the  testator's  possession^ 
the  failure  to  find  it  after  his  death  furnishes  no  ground  for  a 
presumption  of  revocation.  1  Gr.  Ev.,  s.  681.  Whether  the 
second  will  was  destroyed  is  important  so  far  as  the  probate  of 
the  present  will  is  concerned,  only  if  the  eflTect  of  such  cancella- 
tion of  the  second  will  would  be  to  revive  the  first.  Although 
upon  this  point  the  authorities  are  in  conflict,  the  better  opinion 
seems  to  be  that,  even  in  the  absence  of  statute  provisions  upon 
the  subject,  such  destruction  would  not  have  that  effect  without 
evidence  that  such  was  the  intention  of  the  testator,  especially 
if  the  later  will  contained  a  clause  of  revocation  (^Pickens  v* 
Davis,  134  Mass.  252;  Cheeverv.  North,  106  Mich.  390;  2  Gr. 
Ev.,  s.  683),  which,  in  view  of  the  fact  that  there  is  no  evidence 
upon  these  points,  is  as  far  as  it  is  necessary  for  us  to  go  at  pres- 
ent.  Whether  as  a  matter  of  convenience  and  for  the  purpose 
of  settling  the  entire  controversy  by  one  trial,  the  defendant,  if 
she  relies  upon  the  second  will,  ought  not  to  proceed  in  the  pro- 
bate court  K)r  probate  of  the  second  will,  so  that  upon  appeal  to 
this  court  the  whole  controversy  could  be  passed  upon  by  one 
jury,  is  a  matter  for  the  consideration  of  counsel,  and  which,  if 
they  do  not  agree,  can  be  determined  at  the  trial  term. 

Case  discharged. 

Wallace,  J.,  did  not  sit:  the  others  concurred. 
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A  judgment  on  appeal  from  the  selectmen's  refusal  to  abate  taxes  is  conclu- 
sive evidence  of  the  value  of  the  property  assessed  at  the  time  of  the 
assessment,  in  an  appeal  by  the  owner  from  the  refusal  to  abate  taxes  sub- 
sequently assessed  on  the  same  property. 

Appeal,  from  the  decision  of  the  selectmen  refusing  to  abate 
taxes  assessed  upon  the  plaintiffs'  property  in  April,  1893.  The 
plaintiffs  offered  in  evidence  the  judgment  rendered  at  the  March 
term,  1894,  in  their  appeal  from  the  refusal  of  the  selectmen  to 
abate  taxes  assessed  on  the  same  property  in  1892.  The  question 
of  the  competeacy  and  effect  of  the  judgment  is  reserved. 

E.  A.  ^  C.  B.  Hibbardy  for  the  plaintiffs. 

Frank  N.  Parsons  (with  whom  was  Stephen  S.  Jeweti)^  for  the 
defendants.  The  proceeding  is  a  petition  under  P.  S.,  c.  69,  s. 
11,  for  abatement  of  taxes  assessed  against  the  plaintiffii  in  1898 
and  1891.  The  issue  presented  is  at  what  sum  the  plaintiffi* 
property  should  be  appraised  in  comparison  with  the  appraisal 
of  all  other  property  in  the  city  in  order  that  the  petitioners  may 
bear  their  share  of  the  public  burden  of  taxation.  Bank  v.  Pe- 
terborough, 66  N.  H.  88. 

The  plaintiffs  offer  a  judgment  in  similar  proceedings  against 
the  town  of  Gilford  in  previous  years,  in  which  the  value  of  the 
plaintiffs*  real  estate  embraced  in  those  proceedings  in  1890, 
1891,  and  1892  was  determined. 

Is  this  judgment  admissible?  If  a  judgment,  this  is  a  judg- 
ment of  a  high  court  of  assessment,  but  of  no  more  force  and 
with  no  greater  solemnity  attached  to  it  than  that  of  the  inferior 
court  unappealed  from.  Salisbury  v.  County^  69  W.  H.  869,  862. 
The  assessors  in  making  their  appraisal  act  as  a  court.  Boody 
V.  Watson^  64  N.  H.  162.  Their  duty  is  prescribed  by  statute. 
P.  S.,  c,  68,  s.  1.  "The  selectmen  shall  appraise  all  taxable 
property  at  its  full  and  true  value  in  money  as  they  would  ap- 
praise the  same  in  payment  of  a  just  debt  due  from  a  solvent 
debtor."  This  was  the  duty  of  the  lower  court  whose  action  is 
now  sought  to  be  reversed :  to  appraise  the  plaintiffs'  propertv 
at  its  full  and  true  value  in  money.  It  was  their  duty  upon  all 
the  evidence  procurable  by  them,  including  perhaps  the  opinion 
of  the  court  of  what  it  was  worth  the  year  before,  if  brought  to 
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their  attention,  to  appraise  this  property  at  what  the^  honestly 
thought  its  market  value.  K  the  plaintiffs'  contention  is  correct^ 
the  judgment  offered  in  evidence  should  have  had  equal  effect  in 
the  lower  court  and  the  appraisal  should  have  been  made,  not  at 
what  the  appraisers  thought  the  property  worth,  but  at  what  they 
were  told  the  court  thought  it  worth.  This  would  have  been  a 
violation  of  their  official  oaths  and  a  surrender  of  their  functiona 
as  a  court  of  original  jurisdiction.  To  do  this  cannot  be  their 
duty,  and  the  evidence  offered  cannot  be  of  greater  effect  in  the 
court  above  than  in  the  court  below.    If  they  were  bound  to 

S've  this  effect  to  the  assessment  of  the  court  upon  the  appeal, 
ey  would  be  bound  to  give  the  same  effect  to  an  assessment  of 
a  previous  board  unappealed  firom.  The  result  of  this  contention 
is  that  an  erroneous  assessment  in  anv  one  year  by  an  ignorant 
or  a  corrupt  board,  when  there  is  clearly  no  change  in  value^ 
could  never  be  corrected  if  too  low. 

While  it  might  be  held  that  a  taxpayer  who  did  not  appeal 
was  estopped  to  deny  that  the  value  of  his  property  was  diflterent 
from  that  determined  by  the  assessment  court,  or  that  one  who 
did  appeal  and  obtain  a  judgment  was  estopped  to  assert  its 
value  to  be  different  from  its  adjudicated  value,  such  estoppel 
does  not  apply  to  the  defendants.  For  an  assessment  errone- 
ously high  a  remedy  by  petition  for  abatement  is  provided  the 
taxpayer.  P.  S.,  c.  59, 88. 10, 11.  For  an  assessment  erroneously 
low,  Moody  V.  Watson  points  the  way  for  some  other  taxpayer 
aggrieved  by  the  low  appraisal  given  his  neighbor,  but  the  entire 
body  of  taxpayers  have  a  more  convenient  remedy  in  the  elec« 
tion  of  a  more  honest  or  more  intelligent  assessment  court. 
While  it  is  expressly  provided  as  stated,  that  selectmen  shall 
assess  all  property  at  its  true  value  in  money,  the  statute  also 
provides  (P.  8.,  c.  58,  s,  7)  that  "The  assessors  and  selectmen 
shall,  in  the  month  of  April  in  each  year,  examine  all  the  real 
estate  in  their  respective  cities  and  towns,  shall  reappraise  all  such 
real  estate  as  has  changed  in  value  in  the  year  next  preceding, 
and  shall  correct  all  errors  that  they  find  m  the  then  existing 
appraisal.*'  The  contention  of  the  plaintiflfe  would  strike  from 
the  statute  the  last  clause  of  this  section. 

The  decision  of  the  court  upon  the  tax  of  1892  wrote  into 
the  appraisal  for  that  year  as  the  taxable  value  of  the  plaintiffs' 

Eroperty  for  that  year,  the  sum  found  by  the  court.  When  the 
oard  of  assessors,  whose  action  we  are  now  considering,  came 
to  make  their  assessment  for  1893  and  1894,  they  had  the  power, 
and  it  was  their  duty,  to  consider  and  pass  upon  two  questions : 
(1)  Has  this  property  changed  in  value  during  the  preceding 
year  ?  (2)  Are  there  errors  in  the  appraisal  as  it  now  stands  ? 
Upon  one  ground  or  the  other  they  found  the  value  of  the  plain- 
tife'  property  to  be  different  from  what  the  court  found  it  to  be. 
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The  queBtion  in  this  proceeding  is,  were  thev  correct  on  either 
ground  ?  Whatever  questions  were  open  in  the  lower  court  are 
open  here. 

The  judgment  rendered  was  conclusive  upon  all  questions 
submitted  for  the  purpose  for  which  it  was  rendered,  and  in  any 
action  growing  out  of  that  judgment  we  admit  it  is  conclusive, — 
that  is,  not  open  to  examination  tor  the  detection  of  errors.  As 
a  basis  for  the  assessment  for  a  succeeding  year  it  is  not  conclu- 
sive,— is  open  to  exatnination  for  the  detection  of  errors, —  be- 
t^ause  the  statute  has  expressly  made  it  subject  to  such  examina- 
tion. It  seems  to  us  unnecessary  to  go  into  an  examination  of 
authorities  and  a  discussion  of  the  law  as  to  the  effect  of  judg- 
ments generally  in  the  face  of  the  statutory  provision  limiting 
the  effect  of  this  one  and  expressly  opening  it  to  inquiry.  The 
court  cannot  seriously  contemplate  the  abrogation  of  the  con- 
venient statutory  remedy  for  the  prevention  of  the  continuance 
of  an  erroneous  assessment  in  the  hands  of  the  whole  body  of 
taxpayers  by  the  election  of  officials  competent  and  honest 
enough  to  correct  an  erroneous  assessment,  specifically  provided 
by  statute,  and  leave  the  only  remedy  the  cumbrous  proceeding 
by  a  single  taxpayer  suggested  in  Boody  v.  Watson. 

Our  position  is  that  the  appraisal  of  the  plaintiffs'  property  by 
the  supreme  court  of  assessment  upon  appeal,  for  taxation  in 
1892,  is  of  precisely  the  same  effect  upon  tne  appraisal  in  1898 
as  an  appraisal  by  the  lower  court  in  1892  unappealed  from. 

But  the  issue  in  this  proceeding  was  not  the  issue  in  the  judg- 
ment rendered.  That  judgment  at  most  established  the  value 
of  the  plaintiffs'  property  in  1892.  The  question  now  is,  what 
was  its  value  in  1893  and  1894  ?  Even  if  the  value  in  1892  is 
conclusively  established,  that  fact  does  not  conclusively  establish 
its  value  in  1893  and  1894.  Upon  the  question  whether  a  chan^ 
has  taken  place,  the  only  rational  method  is  to  determine  its 
value  in  1893,  and  thereby  demonstrate  the  fact  of  change. 
The  opinion  rendered  and  the  case  reserved  show  this  is  pre- 
cisely what  was  done  in  that  case.  There  it  was  claimed  that  a 
judgment  conclusively  established  the  value  of  the  plaintife' 
property  in  April,  1884,  to  be  $275,000.  Upon  evidence  it  was 
found  that  the  value  in  1890,  1891,  and  1892  was  $86,000,  and 
that  the  value  of  the  plaintiffs*  property  had  changed  to  that 
extent.  Without  expressly  repealing  the  statute,  it  cannot  be 
held  that  the  selectmen's  assessment,  unappealed  from,  is  con- 
clusive upon  their  successors  in  office,  No  legal  or  logical  rea- 
son can  be  given  why  the  judgment  of  the  appellate  court 
should  extend  farther  than  the  judgment  from  which  the  appeal 
is  taken,  in  the  absence  of  express  statutory  provision  to  that 
effect. 
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The  judgment  appealed  from  is  right  or  it  is  wrong.  Xf  the 
appellate  court  agrees  with  the  inferior,  the  judgment  is  sus- 
tained, but  it  is  not  any  stronger  or  more  extensive  than  it  was 
before.  It  is  suggested  that  unless  such  a  judgment  be  con- 
clusive, the  matter  is  open  to  litigation  every  year.  The  answer 
is  that  such  is  the  decree  of  the  legislature.  The  legislature 
might  have  decreed  that  a  reapprai^  of  real  property  should 
be  made  once  in  ten  years;  and,  within  reasonaole  bounds,  tiie 
frequency  of  such  readjustment  of  existing  taxing  values  is 
within  legislative  power.  The  legislature  has  decreed  that 
there  should  be  a  new  appraisal  the  first  day  of  every  April, 
that  such  appraisal  should  be  made  by  the  selectmen  each  year, 
subject  to  correction  each  year  by  appeal  to  the  court.  It  might 
have  been  wiser  to  provide  that  such  reapj^raisal  should  be  made 
only  once  in  two,  four,  or  ten  years,  but  it  is  not  for  the  court, 
in  view  of  the  legislative  provision  for  annual  reappraisal  de 
novoy  to  enact  that  an  appraisal  made  by  it  shall  be  forever  con- 
clusive. 

The  defendants'  suggestions  as  to  the  character  of  the  inferior 
tribunal,  its  method  of  procedure,  and  the  possible  interest  of 
its  members,  do  not  bear  upon  the  question.  Such  considera- 
tions can  onlj^  bear  upon  the  weight  to  be  attached  to  the  ju- 
dicial determinations  of  such  a  court  as  matter  of  authority, 
and  are  merely  reasons  for  the  existence  of  the  right  of  ap- 
peal. 

The  change  in  the  value  of  real  estate  is  often  slow.  Looking 
back  over  a  term  of  years,  a  change  in  value  is  often  clear,  while 
the  particular  change  in  any  one  year  might  be  very  difficult 
to  determine.  Hence  the  legislature  has  provided  that  when- 
ever, regardless  of  previous  appraisal,  the  error  becomes  ap- 
parent, me  correction  shall  be  made ;  while,  if  the  plaintiff  is 
correct,  an  appeal  and  judgment  each  year  agreeing  with  the 
foregoing  would  forever  deny  justice,  although  it  might  be  clear 
that  since  the  value  complained  of  was  first  found  there  had 
been  a  substantial  change. 

Cabpbntbr,  J.  The  chief  object  of  the  present  proceeding 
is  to  obtain  a  judicial  determination  of  the  fair  market  value 
of  the  plaintiffs'  property  on  the  first  day  of  April,  1893.  Upon 
that  question  the  value  of  the  same  property  on  the  first  day  of 
April,  1892,  is  competent  evidence.  Ordinarily  it  would  be 
quite  as  difficult  —  would  require  as  extensive  and  expensive 
investigation  —  to  determine  its  value  on  that  day  as  upon  the 
day  in  question.  The  right  to  show  the  value  in  1892  would  be 
of  no  value  to  either  party  unless  it  has  been  in  some  way  as- 
certained. But  if  it  were  established,  as  for  example,  by  agree- 
ment, the  field  of  investigation  would  be  much  narrowed  and 
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the  cost  of  the  trial  greatly  diminished.  It  would  be  the  value 
in  1893,  except  in  so  far  as  the  property  may  have  increased  or 
decreased  in  value  during  the  year.  On  the  trial,  the  inquiry 
would  be  restricted  to  the  question  of  the  alterations  of  value 
during  that  period  and  their  extent. 

Upon  the  plaintiffs'  petition,  the  value  of  the  property  on  the 
first  day  of  April,  1892,  was  judicially  found  and  declared  bv  a 
judgment  rendered  by  this  court  in  due  course  of  law.  The 
parties  had  the  opportunity  to  present,  and  must  be  presumed  t^ 
have  presented,  all  their  evidence  on  the  question  and  were  fully 
he^d.  No  sufficient  reason  has  been  suggested  or  is  perceived 
for  denying  to  the  judgment  the  same  conclusive  effect  upon 
the  question  adjudicated  that  by  law  appertains  to  judgments  in 
other  cases. 

Whether  the  appraisal  by  selectmen  or  assessors  not  appealed 
from  is  conclusive  for  any  purpose  except  as  the  basis  for  the 
assessment  of  taxes  for  the  current  year,  is  a  question  that  need 
not  be  considered.  Assuming  that  their  appraisal  is  not  con- 
clusive on  their  successors  in  office,  it  does  not  follow  that  the 
judgment  of  the  court  upon  an  appeal  from  their  determination 
IS  equally  inconclusive.  An  appeal  does  not  necessarily  carry 
with  it  to  the  appellate  court  the  infirmities,  whatever  they  may 
be,  of  the  subordinate  tribunal.  So  long  as  the  court  has  juris- 
diction of  the- subject-matter  and  of  the  parties,  the  method  by 
which  the  cause  or  question  is  brought  before  it  —  whether  by 
appeal  or  otherwise  —  cannot  be  material  to  the  effect  of  ita 
judgment. 

The  assessors  are  required  to  appraise  property  for  taxation 
at  its  fair  market  value.  Cocheco  Co.  v.  Strafford^  51  N.  H.  456> 
481,  482.  In  discharging  this  duty  they  must  necessarily  in 
most  cases  act  on  their  own  judgment.  Hayes  v.  Hanson^  12 
N.  H.  284,  289.  But  neither  the  law  nor  their  oath  requires 
them  to  exercise  their  judgment  in  defiance  of  the  law  of  the 
land.  If  the  value  of  land  or  other  property  is  legally  estab- 
lished, to  appraise  it  at  a  different  value  would  be  a  violation  of 
law  and  of  their  oath,  whatever  might  be  their  personal  opin- 
ion on  the  subject. 

The  act  of  July  18,  1876  (P.  S.,  c.  58,  s.  7),  providing  that 
the  assessors  and  selectmen  shall,  in  the  month  of  April  in 
each  year,  examine  all  the  real  estate  in  their  respective  cities 
and  towns,  shall  reappraise  all  such  real  estate  as  has  changed  in 
value  in  the  year  next  preceding,  and  shall  correct  all  errors  that 
they  find  in  the  then  existing  appraisal,  has  no  relation  or 
application  to  the  present  question.  It  has  become  a  common 
practice  of  selectmen  to  set  down  in  the  invoice'  real  estate  at 
the  same  value  year  after  year,  without  examination  or  inquiry, 
overlooking,  it  might  be,  valuable  improvements.    Dewey  v.  SiraU 
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ford,  42  N.  H.  282,  288.  The  object  of  the  statute  (as  well  as 
that  of  the  second  section  of  the  act  of  July  10,  1874,  repealed 
by  it)  was  to  correct  this  mischief.  The  "  then  existing  ap- 
praisal "  intended  is  the  appraisal  made  by  the  last  preceding 
board  of  assessors,  and  not  the  valuation  established  by  a  judg- 
ment. 

The  judgment  is  conclusive  evidence  of  the  value  of  the  prop- 
erty on  the  first  day  of  April,  1892,  and  a  bar  to  any  investiga- 
tion of  its  value  on  or  before  that  day  by  the  assessors  or  before 
the  court.  McConohgue's  Case,  107  Mass.  154,  170,  171,  and 
cases  cited. 

Case  discharged. 
Parsons,  J.,  did  not  sit:  the  others  concurred. 


Belknap,    } 
June,  1895.  \ 

Simpson  ^  a.  v.  Pemigbwassbt  National  Bank. 

If  moDey  entnxsted  to  the  mails  is  stolen  after  arrival  at  its  destination,  an 
addressee  who  has  declined  to  take  it  from  the  post-office  is  not  liable  to 
the  sender  on  an  implied  assumpsit.  . 

Assumpsit,  for  money  paid  and  lent.  Facts  found  by  the 
court. 

The  plaintiffs  did  business  at  Center  Harbor,  and  the  defend- 
ants, at  Plymouth.  From  1889  to  1893  the  plaintiffs,  in  accord- 
ance with  an  agreement  with  the  defendants,  sent  money  for 
deposit,  subject  to  withdrawal  by  check,  to  the  defendants,  some- 
times by  registered  letter  and  sometimes  by  express, —  the  de- 
fendants paying  the  charges  when  the  money  was  sent  by  express. 
July  31,  1893,  the  plaintiffs  sent  the  defendants  by  registered 
letter  $240  in  currency,  and  it  was  received  at  the  Plymouth 
post-office  about  1.30  o'clock  p.  m.,  August  1.  August  2,  they 
sent  another  sum  in  the  same  way,  which  was  received  at  the 
Plymouth  post-office  about  1.30  o'clock  p.  m.  on  the  same  day, 
and  was  delivered  to  the  defendants  soon  afterward.  About  half 
past  five  o'clock  in  the  afternoon  of  August  2,  the  defendants' 
teller  was  informed  by  the  postmaster's  assistant  that  the  regis- 
tered letter  which  arrived  August  1,  was  in  the  post-office,  and 
should  have  been  delivered  to  the  defendants  with  their  noon 
mail.  This  was  the  first  information  anyone  connected  with  the 
bank  received  that  the  letter  was  in  the  post-office.  The  teller 
declined  to  receive  the  letter  then  because  it  was  against  the 
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rules  of  the  bank  to  receive  money  at  that  time  of  the  day,  it 
being  after  banking  hours,  and  because  the  vault  of  the  bank, 
being  locked  by  a  time  lock,  could  not  be  opened.  During  the 
night  of  August  2-8  the  post-office  was  broken  into,  and  the 
registered  letter  last  mentioned  was  stolen.  The  plaintiflfe  seek 
to  recover  the  $240 ;  and  they  and  the  defendants  moved  for 
judgment  in  their  favor  respectively. 

Jewell  ^  Stone,  for  the  plaintiffs. 

Burleigh  ^  Adams,  for  the  defendants. 

Chase,  J.  It  is  not  found  that  the  defendants  promised  to 
pay  the  plaintiffs  for  the  money  in  question.  Such  a  promise 
cannot  be  inferred  from  the  facts  reported.  Neither  is  it  found 
that  the  defendants  were  guilty  of  negligence ;  and  so  it  is  unnec- 
essary to  consider  the  question,  whether  the  defendants  would 
be  liable  in  this  action  if  they  were  negligent. 

Judgment  for  the  defendants. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Carroll,    ) 
June,  1895.  S 

Abbott  ^  a.  v,  Wolpbborough  Savings  Bank. 

Special  depositors  of  a  savings  bank  who  did  not  participate  in  its  earnings 
are  general  creditors  whose  claims  are  to  be  paid  in  full,  although  such 
deposits  were  received  without  authority. 

Petition,  of  Sewall  W.  Abbott  and  fourteen  others  against  the 
"Wolfeborough  Savings  Bank,  praying  that  the  bank  be  ordered 
to  pay  the  plaintiffs  the  amount  of  certain  special  deposits  in 
full.  The  bank  commissioners,  to  protect  the  general  deposi- 
tors, appear  to  oppose  the  petition.     Facts  found  by  the  court. 

In  October,  1893,  an  injunction*  against  the  bank  was  granted 
by  the  supreme  court  on  application  of  the  bank  commissioners. 
At  that  time  the  plaintiffs  had  certain  sums  on  deposit  with  the 
bank  as  special  deposits,  and  held  pass-books  marked  "special." 
The  deposits  were  not  made  as  saving-bank  deposits,  and  no 
interest  or  dividends  thereon  were  claimed  or  paid.  The  treas- 
urer paid  out  the  money,  or  gave  a  check  on  a  Boston  bank, 


Digitized  by  VjOOQIC 


N.  H.]  ABBOTT  v.  BANK.  291 

whenever  it  was  called  for.  There  was  no  vote  of  the  directors 
on  the  matter.  The  money  received  went  into  the  general  funds 
of  the  bank,  and  there  is  nothing  on  the  cash  book  to  indicate 
what  persons  are  special  depositors. 

One  of  the  bank  commissioners  testified  to  a  conversation  with 
the  treasurer  of  the  bank  prior  to  January  1, 1898,  in  which  he 
told  the  latter  that  the  bank  could  not  take  special  deposits,  cit- 
ing the  opinion  of  the  attorney-general  in  the  Bank  Report  of 
1890 ;  and  to  another  conversation  in  which  the  treasurer  was 
told  that  the  bank  had  no  right  to  take  special  deposits  as  a  bank 
of  discount  The  bank  commissioners  contend  that  private 
banking  in  a  savings  bank  is  forbidden  by  P.  S.,  c,  165,  s.  10, 
and  that  the  receipt  of  the  special  deposits  was  in  violation  of 
the  by-laws  of  the  bank. 

SetoaU  W.  Abbott^  for  the  plaintiflfe. 

Bank  Chmmissioners,  for  the  defendants. 

Blodgbtt,  J.  In  the  view  most  unfavorable  to  the  plaintiflfe, 
no  ground  appears  which  authorizes  the  bank  to  keep  without 
repayment  any  part  of  the  money  received  from  them.  Doubt- 
less the  power  of  savings  banks,  m  common  with  other  corpora- 
tions, is  limited  by  the  purposes  for  which  they  are  created  and  by 
those  which  are  named  in  the  charter  or  act  authorizing  their 
existence  ;  but  even  admitting  that  the  receiving  of  the  plaintiflfe* 
deposits  in  the  manner  detailed  in  the  case  was  foreign  to  the 
purposes  of  the  bank's  creation,  unauthorized  by  its  legalized 
powers,  and  within  the  prohibition  of  the  statute  (P.  8.,  c.  166,  s. 
10),  yet,  as  the  deposits  went  into  the  general  fund  and  to  the 
use  and  benefit  of  the  bank  (that  is  to  say,  to  tlie  use  and  benefit 
of  the  general  depositors,  who  are  in  fact  the  bank),  well  estab- 
lished principles  require  that  a  recovery  should  be  allowed  for 
the  full  amount  of  such  deposits. 

The  transactions  were  in  the  nature  of  loans.  The  true  rela- 
tion between  the  parties  is  that  of  debtor  and  creditor.  The 
plaintifib'  money  when  deposited  became  the  money  of  the  bank, 
and  they  became  its  creditors  in  every  sense  and  for  all  purposes. 
Having  no  share  or  interest  in  the  profits  or  earnings  of  the 
bank,  the  plaintiffs  are  not  liable  to  be  subjected  to  any  part  of 
its  losses  so  long  as  the  assets  are  suflicient  to  pay  its  debts. 
The  general  depositors  cannot  shift  upon  them  any  share  of  the 
burden  which  properly  rests  upon  themselves  alone.  As  owners 
of  the  bank,  and  of  which  they  are  not  creditors  in  a  general 
sense  or  for  all  purposes,  the  general  depositors,  who  alone  are 
entitled  to  share  in  the  bank's  profits,  must  bear  its  losses,  and 
can  rightfully  claim  such  assets  only  as  may  remain  after  pay* 
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ment  of  the  corporate  debta  In  brief,  the  general  depositors  in 
a  savings  bank  stand  in  the  same  relation  to  its  assets  as  stock- 
holders to  banks  of  discount  (Cogswell  v.  Savings  Bank^  59  N.  H. 
43,  45),  and  the  standing  of  special  depositors,  like  the  plaintiffi^ 
in  the  former,  corresponds  to  that  of  ordinary  business  deposi- 
tors in  the  latter,  whose  deposits  are  subject  to  payment  on  calU 
The  doctrine  of  vlira  vires  is  no  defence  in  this  case,  nor,  if  it 
can  be  held  applicable  to  the  facts,  is  the  prohibition  of  private 
banking.  By  taking  the  plaintifls'  money,  converting  it  to  the 
bank's  use,  and  enjoying  its  gratuitous  benefit,  the  bank  is  now 
equitably  and  legally  estopped  to  deny  its  liability  to  repay  the 
money,  whether  the  taking  was  with  or  without  authority.  Rich 
V.  Errol,  51  N.  H.  350,  360,  361 ;  West  v.  Errol,  58  K  H.  238^ 
234 ;  Cogswell  v.  Savings  Banky  supra  ;  Conn.  River  Bank  v.  Fiske^ 
60  K  H.  363,  369, 370 ;  Norton  v.  Bank,  61  N.  H.  589,  590,  593; 
Railroad  v.  Railroad,  66  N.  H.  100, 126,  127, 131, 132. 

Petition  granted. 

Clark,  J.,  did  not  sit :  the  others  concurred. 


Carroll, 
June,  1895. 

Hamlin  v.  Union  Brass  Co. 

Same  v.  Same. 

A  snperinteDdeDt  of  a  corporation  elected  by  the  board  of  directors  cannot 
be  removed  by  a  majority  of  them,  acting  indiyidually  and  without  notice 
to  the  other  members. 

Assumpsit,  to  recover  the  plaintiff's  salary  as  superintendent 
of  the  defendant  company ;  in  the  first  action  from  May  1  to 
June  1,  and  in  the  second  action  from  June  1  to  September  1,. 
1894.    Facts  found  by  the  court. 

At  a  meeting  of  the  defendants'  board  of  directors  in  April, 
1894,  the  plaintiff  was  elected  superintendent  for  one  year  with 
a  salary  oi  $1,000,  payable  on  the  fifth  of  each  month  for  the 
previous  month.  The  board  of  directors  consisted  of  five  mem- 
bers, and  the  by-laws  made  it  their  duty  to  appoint  certain  offi- 
cers  of  the  corporation,  including  a  superintendent.  May  19, 
1894,  a  discharge  signed  by  three  of  the  directors  was  handed 
the  plaintiff.  One  of  the  other  directors  was  asked  to  sign  it,, 
but  declined.  The  plaintiff,  the  remaining  director,  knew  noth- 
ing of  the  discharge  until  it  was  handed  to  him.'    No  notice  waa 
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fiven  of  any  meeting  of  the  directors,  and  no  meeting  was  held 
y  them.  The  business  was  transacted  individually  by  the  direc- 
tors participating  in  it.  The  plaintiff  was  ready  to  perform  the 
services  as  superintendent  during  the  time  he  claims  the  salary. 
The  court  found  that  the  plaintiff  was  not  discharged  as  superin* 
tendent  of  the  defendant  company  and  returned  a  verdict  in  his 
favor  in  each  action,  and  the  defendants  excepted. 

Samuel  D.  Felker  and  Wakott  Hamlin  (of  Massachusetts),  for 
the  plaintiff 

Arthur  i.  Fooie  and  Charles  B,  Gafneyy  for  the  defendants. 

Wallace,  J.  The  plaintiff  is  entitled  to  recover  the  amounts 
of  the  verdicts  unless  he  was  discharged  from  the  office  of  super- 
intendent by  the  directors.  The  question  presented  is  whether 
the  action  of  a  majority  of  the  directors  of  a  corporation,  acting 
individually  in  the  absence  of  and  without  notice  to  the  other 
members  of  the  board,  is  legal.  The  power  invested  in  directors 
to  control  and  manage  the  affairs  of  a  corporation  "  is  not  joint 
and  several,  but  joint  only."  Buttrick  v.  ftailroad,  62  K  H.  413, 
418.  This  power  is  conferred  upon  them  as  a  board  and  not  as 
individuals ;  and  in  the  absence  of  an  express  or  implied  delega- 
tion of  authority  to  some  one  or  more  of  their  number,  they  can- 
not act  individually,  but  only  as  a  board.  When  there  is  no 
limitation  as  to  the  manner  in  which  this  power  shall  be  exer- 
cised, the  proceedings  of  a  majority  of  the  directors  within  the 
scope  of  their  authority  are  legal  and  valid,  "either  when  there 
is  a  consultation  of  all  together,  and  a  concurrence  of  a  majority; 
or.  where  there  is  a  regular  meeting,  at  which  all  might  be  pres- 
ent, and  a  majority  actually  meet  and  act  by  a  major  vote.'* 
Despatch  Line  v,  Bellamy  Mfg  Co.,  12  N.  H.  205,  227.  But  the 
stockholders  are  entitled  to  the  benefit  of  the  judgment  and  ad- 
vice of  all  the  directors,  as  well  as  their  votes,  in  their  action  in 
regard  to  the  affairs  of  the  corporation.  And  when  a  portion  of 
the  directors,  although  they  may  be  a  majority  of  the  board, 
undertake  individually  to  take  action  in  regard  to  the  affairs  of 
the  corporation  in  the  absence  of  and  without  notice  to  the  rest 
of  the  directors,  they  debar  the  absent  directors  from  participat- 
ing in  the  management  of  the  corporation  and  deprive  the  stock- 
holders of  the  advantage  of  their  suggestions,  and  the  proceed- 
ings thus  taken  are  illegal.  Despatch  Line  v.  Bellamy  Mfg.  Co.^ 
supra ;  Edgerly  v.  Emerson^  23  N.  H.  555 ;  Atlantic  Fire  Ins.  Co, 
V.  Sanders^  36  N.  H.  252,  269 ;  Buttrick  v.  Railroad^  supra. 

The  individual  and  separate  action  of  a  portion  of  the  direc- 
tors, although  they  were  a  majority  of  the  board,  in  attempting 
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to  remove  the  plaintiff  from  the  office  of  superintendent,  was 
illegal. 

Exceptions  overruled. 
Clark,  J.,  did  not  sit:  the  others  concurred. 


Merrimack, 
Jane,  1895. 


Currier  v.  Concord. 


Whether  the  iDformation  contained  in  the  statement  required  by  G.  L..  e.  75» 
8.  7,  of  the  exact  place  where  damage  to  a  traveler  on  a  highway  is  re* 
ceived,  is  such  as  to  enable  one,  by  the  exercise  of  reasonable  diligence, 
to  locate  the  place,  is  a  question  of  fact  for  the  trial  term. 

At  a  hearing  before  a  committee  of  the  city  government  upon  the  plaintiff's 
claim  for  damages  caused  several  months  before  by  a  defective  highway, 
the  committee's  failure  to  object  to  the  sufficiency  of  the  notice  served 
upon  the  city  is  not  a  waiver  of  the  city's  right  to  raise  that  objection. 

Case,  for  injuries  caused  by  a  defective  highway.  In  the 
statement  required  by  G.  L.,  c.  75,  5.  7,  which  was  filed  with  the 
city  clerk  December  28,  1891,  the  plaintiff  states  that  she  was 
injured  December  19,  1891,  "  while  traveling  on  foot  along  the 
sidewalk  on  the  west  side  of  the  highway  leading  from  Concord 
Main  street  to  the  village  of  Penacook,  at  a  point  near  the  en- 
trance to  the  cemetery,  and  within  the  limits  of  the  city  of  Con- 
cord." The  question  of  the  suflSciency  of  the  notice  was  tried 
by  the  court,  who  found,  upon  evidence  not  excepted  to,  that 
the  place  of  the  accident  is  not  stated  with  such  exactness  as  to 
enable  the  ci^  authorities,  without  further  information,  to  locate 
it.  About  May  1,  1892,  a  hearing  was  had  upon  her  claim 
before  the  committee  of  the  city  government  on  claims.  From 
what  she  said  at  that  time  the  committee  understood  where  the 
exact  place  of  the  accident  was.  She  was  told  that  she  would 
hear  from  the  committee,  and  relied  on  that  assurance.  It  did 
not  appear  that  she  was  informed  of  the  result  of  the  hearing, 
or  that  the  sufficiency  of  the  notice  was  questioned  by  the  com- 
mittee in  her  hearing. 

John  P.  Bartlett  and  WilUam  A,  J,  GUeSy  for  the  plaintiff. 

Harry  G.  Sargent^  for  the  defendants. 
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Per  Curiam*  The  reported  finding  i?,  in  effect,  that  the  place 
of  the  alleged  accident  was  not  so  designated  in  the  plaintiff's 
statement  that  it  could  be  found  in  the  exercise  of  reasonable 
diligence  by  the  defendants'  officers  without  further  informa- 
tion from  the  plaintiff  The  statement  was,  therefore,  insufficient. 
"  If  the  statement  so  designates  the  place  that  the  officers  of  the 
town,  being  men  of  common  understanding  and  intelligence, 
can,  by  the  exercise  of  reasonable  diligence  and  without  other 
information  from  the  plaintiff,  find  the  exact  place  where  it  is 
claimed  the  damage  was  received,  it  is  in  this  respect  sufficient 
because  it  fully  answers  the  purpose  of  the  statute.  Whether 
upon  the  information  contained  in  the  statement  the  place  could 
be  found  by  the  exercise  of  reasonable  diligence  is  a  question  of 
fact,  to  be  determined  upon  the  evidence  by  the  court  at  the 
trial  term."     Carr  v.  Ashland,  62  K  H.  665,  669. 

The  defendants  have  not  waived  their  right  to  the  statement 
required  by  law.  G.  L.,  c,  75,  s.  7.  The  plaintiff  claims  that 
by  the  action  of  the  committee  of  the  city  government  she  was 
induced  to  forbear  bringing  a  petition  for  leave  to  file  a  state- 
ment within  six  months  from  the  date  of  her  accident,  as  pro- 
vided by  G.  L.,  c,  75,  s.  9.  But  such  a  petition  would  be  of  no 
avail  unless  it  appeared  that  she  was  unavoidably  prevented 
from  filing  a  statement  with  the  city  clerk  within  the  ten  days 
allowed  for  that  purpose  by  section  7.  The  action  or  non-action 
of  the  committee  at  the  time  of  the  hearing  upon  her  claim,  or 
afterward,  did  not  prejudice  her  in  filing  a  statement  five  months 
before.  Moreover,  it  does  not  appear  that  the  committee  was 
called  upon,  by  anything  that  occurred  at  the  hearing,  to  declare 
the  insufficiency  of  the  statement,  or  even  that  they  were  aware 
of  it.  The  hearing  was  apparently  in  the  nature  of  an  inquest 
to  ascertain  whether  the  city  was  liable. 

Plaintiff  nonsuits 

All  concurred. 


•  See  foot-note  on  page  5 
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Merrimack, 
June,  1896. 


Merrimack, ) 


Kebonnb  V.  Concord  Railroad. 


In  an  action  for  personal  injuries,  the  exhibition  to  the  jury  of  some  of  the 
plain  tiff  *s  toes  which  had  been  amputated  in  consequence  of  the  accident 
may  be  competent  evidence. 

A  physician  may  properly  be  allowed  to  testify  that  the  plaintifT^s  damage, 
resulting  from  the  loss  of  some  of  his  toes  on  one  foot,  would  be  enhanced 
by  the  fact  that  the  injured  leg  was  shorter  than  the  other. 

Case,  for  personal  injuries.  Verdict  for  the  plaintiff.  The 
plaintiff  was  run  over  by  one  of  the  defendants'  cars,  and  in  con- 
sequence of  the  accident  it  became  necessary  to  amputate  some 
of  the  toes  on  his  left  foot.  The  amputated  parts,  preserved  in 
spirits  in  a  glass  jar,  were  exhibited  to  the  jury,  and  the  defend- 
ants excepted.  The  plaintiff  also  exhibited  his  naked  foot  to 
the  jury. 

The  plaintiff's  left  leg  had  been  from  his  birth  a  little  shorter 
than  the  other.  His  attending  physician  was  allowed  to  testify, 
subject  to  exception,  that  the  damage  resulting  from  the  removal 
of  the  toes  from  the  left  foot  would  be  greater  than  it  would  be  if 
the  leg  had  been  a  perfect  one,  on  account  of  increased  incon- 
venience and  irritation  experienced  in  walking. 

Albin  ^  Martin  and  Frank  N,  Parsons,  for  the  plaintiff 

Frank  S.  StreeteVj  for  the  defendants. 

Per  Curiam*  The  exhibition  of  the  amputated  toes  to  the 
jury  may  have  been  competent  evidence  of  the  nature  of  the  ac- 
cident and  the  extent  of  the  plaintiff's  injuries.  The  case  does 
not  show  that  the  evidence  was  incompetent.  If  the  offer  to  ex- 
hibit the  toes  was  not  made  for  the  purpose  of  proving  some 
disputed  fact  material  to  the  issue,  the  exhibition  should  not 
have  been  allowed.  Louisville  Sr  N.  R,  R.  v.  Pearson,  97  Ala. 
211. 

The  physician  was  properly  allowed  to  testify  that  the  plain- 
tiff's injury  was  enhanced  by  reason  of  a  natural  defect  in  his 
leg  and  to  state  the  reasons  for  that  opinion.  The  fact  that  that 
was  one  of  the  points  in  issue  did  not  render  the  evidence  in- 
competent. Gault  V.  Concord  Railroad^  63  JST.  H.  356.  The  sub- 
ject of  inquiry  was  one  upon  which  a  physician,  from  his  peculiar 
study  and  practice,  is  presumed  to  have  more  accurate  knowl- 


»  See  foot-note  on  page  22. 
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edge  than  men  in  general.     Page  v.  Parker,  40  N.  H.  47 ;  Janes 
V.  Tucker,  41  N.  H.  646. 

Exceptions  overruled. 

Chase,  Wallace,  and  Parsons,  JJ.,  did  not  sit :  the  others 
concurred. 


Merrimack, } 
June,  1895.  \ 

ElCHARDSON  V.    BaKER. 

After  the  foreclosure  of  a  mortgage  in  which  the  homestead  right  was  re- 
leased, the  mortgagor's  offer  to  redeem  does  not  entitle  him  to  claim  a 
homestead  in  the  premises,  as  against  the  mortgagee  to  whom  the  equity 
of  redemption  was  conyeyed,  subject  to  the  homestead  right. 

Bill  in  Equity,  for  a  homestead.  This  is  the  same  case  that 
is  reported  ante,  p,  43.  After  that  decision  the  plaintiff  amended 
the  bill  by  offering  to  redeem.  The  plaintiff's  petition  for  a 
homestead  was  not  filed  till  September,  1893.  The  defendant 
claims  that  the  right  of  redemption  is  barred. 

Leach  ^  Stevens,  for  the  plaintiff. 

Almon  F.  Burbank  and  Sargent  ^  HoUis,  for  the  defendant. 

Per  Curiam*  Upon  the  former  transfer  of  this  case,  it  was 
held  that  the  plaintiff  was  not  entitled  to  a  homestead  without 
redeeming  the  premises  from  the  mortgages.  The  question 
now  presented,  whether  upon  an  offer  to  redeem  he  would  be 
entitled  to  a  homestead,  was  not  then  considered.  The  year  of 
redemption  expired  July  8,  1893,  and  nothing  occurred  during 
that  time  which  in  equity  prevented  him  from  redeeming  the 
land  and  protecting  his  homestead  right.  From  June  15,  1893, 
to  the  end  of  the  year  allowed  for  redemption,  the  defendant 
held  the  property  as  a  mortgagee  in  possession  (^Greeny.  Ourrier, 
63  N".  H.  663),  subject  to  the  ri^ht  of  redemption,  and  also  as  the 
owner  of  the  equity  of  redemption,  subject  to  the  plaintiff's  right 
to  a  homestead.  As  the  latter  right  was  not  enforceable  until 
the  plaintiff  had  paid  or  otherwise  discharged  the  mortgage  in- 
debtedness, his  offer  to  redeem  after  the  foreclosure  was  com- 
pleted is  immaterial,  and  his  homestead  right  is  barred. 

Bill  dismissed. 
Clark,  J.,  did  not  sit :  the  others  concurred. 


*  See  foot-note  on  page  22. 
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Merrimack, ) 
June,  1895.  f 

^TNA  Mutual  Life  Insurance  Co.  v.  Clough  ^  a. 

Under  a  policy  of  life  insurance  payable  to  the  wife  of  the  assured,  or,  if  she 
dies  first,  to  **  their  children, ^^  a  child  by  his  subsequent  marriage  takes 
nothing. 

Bill  op  Interpleader.  March  1, 1869,  George  Clouffh  took 
out  a  policy  of  insurance  in  the  plaintiff  company  for  $15,000, 
which  was  made  payable  to  his  wife  Eliza  R. ;  and  "  in  case  of 
the  death  of  the  said  Eliza  R.  Clough  before  the  decease  of  said 
George  Clough,  the  amount  of  said  insurance  shall  be  payable 
to  their  children  for  their  use,  or  to  their  guardian  if  under  age/* 
Previous  to  their  marriage  neither  of  them  had  children.  At 
the  date  of  the  policy  they  had  two  sons,  George  P.  and  Charles 
P.,  two  of  the  defendants.  Eliza  died  March  26,  1874.  April 
15,  1880,  George  married  Laura  A.  Clough,  by  whom  he  had  a 
son  Henry  B.,  who  was  born  September  10,  1884.  George  died 
January  2,  1895.  Laura  A.,  as  the  guardian  of  Henry  B.,  is  the 
other  defendant,  and  claims  in  behalf  of  her  ward  one  third  of 
the  insurance  money,  while  George  P.  and  Charles  P.  claim  the 
whole  of  it.  The  court  sustained  the  latter  claim,  and  the  guard- 
ian excepted. 

William  H.  Sawyer  and  Sireeier  ^  Walker^  for  Laura  A.  Clough, 
guardian. 

Jlbin  Sr  Martin  and  De.  Witt  C.  Howe^  for  George  P.  and 
Charles  P.  Clough. 

Plaintiffs,  pro  se. 

Per  Curiam*  The  title  to  the  fund  in  question  depends  upon 
the  construction  of  the  contract  contained  in  the  policy.  The 
natural  meaning  of  the  language  used  is  not  obscure  or  doubtful, 
and  there  is  no  evidence  that  the  parties  did  not  intend  by  the 
expression,  "  their  children,'^  the  children  of  George  and  Eliza. 
Connecticut  M.  L,  Im,  Co,  v.  Fish^  59  N".  H.  126,  127;  Lockwood 
V.  Bishop^  51  How.  Pr.  221.  The  assu  red's  second  marriage  and 
the  birth  of  another  son  had  no  effect  upon  the  contract  of  in- 
surance, and  did  not  modify  its  meaning.  The  rights  of  the 
beneficiaries  vested  at  the  date  of  the  policy,  and  could  not  be 
changed  to  their  prejudice  by  any  subsequent  act  of  the  assured, 

*  See  foot-note  on  pa^e  22. 
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without  their  consent.     Stokell  v.  Kimball^  59  N.  H.  13;  City 
Savings  Bank  v.  Whittle^  63  N.  H.  587. 

Exception  overruled. 
Blodqett,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  > 
JuDe,  1895.  V 

Statb  {ex  rel.  Thomdike  ^  a.)  v.  Collins  ^  a. 

In  proceedings  for  the  abatement  of  a  liquor  nuisance,  evidence  of  the  pres* 
ence  of  saloon  paraphernalia,  men  drinking,  and  barrels  containing  liquor, 
on  the  day  the  petition  was  filed,  and  of  repeated  sales  for  eleven  months 
prior  to  that  date,  is  competent  to  show  the  use  of  the  premises. 

Evidence  that  the  owner  of  a  building  lived  for  several  years  over  that  part 
long  occupied  as  a  saloon,  and  had  a  place  of  business  in  plain  view  of  the 
rear  entrance  thereof,  is  competent  to  show  his  knowledge  of  such  use. 

A  blank  application  for  a  United  States  license,  procured  from  the  internal 
revenue  bureau,  which  states  the  meaning  of  abbreviations  used  therein, 
is  admissible  to  explain  similar  abbreviations  in  the  record  of  a  collector 
already  in  evidence. 

A  petition  for  an  injunction  under  the  nuisance  act  is  a  civil  proceeding. 
The  issues  are  to  be  determined  upon  the  balance  of  probabilities,  and  a 
defendant  who  does  not  testify  in  his  own  behalf  is  not  protected  from  ad- 
verse comment  and  inference. 

Petition,  of  twenty  le^al  voters  of  Concord  for  the  abatement 
of  an  alleged  liquor  nuisance,  under  P.  S.,  c,  205,  ss,  4,  5,  filed 
March  2,  1894.     Verdict  for  the  state. 

Evidence  was  introduced  tending  to  show  that  the  premises 
described  in  the  petition,  on  March  2,  1894,  were  used  by  the 
defendant  Collins  for  the  illegal  sale  of  liquor,  with  the  permis- 
sion and  by  the  sufferance  of  the  defendant  McShane.  At  the 
close  of  the  state's  evidence,  the  defendants  moved  for  a  nonsuit 
and  for  a  verdict.  The  motions  were  denied,  and  the  defendants 
excepted. 

The  defendants  introduced  no  evidence,  but  excepted  to  evi- 
dence admitted,  the  argument  of  counsel,  and  the  charge  of  the 
court,  as  follows : 

Witnesses  were  permitted  to  testify  that  they  were  on  the 
premises,  March  2,  1894,  and  saw  there  bottles,  glasses,  a  bar,  a 
Bartender,  men   drinking  at  the  bar,  and  barrels  in  the  cellar 
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which  Collins  told  them  contained  liquor.  A  witness  testified 
that  about  two  months  before  March  2,  1894,  he  was  on  the 
premises,  and  "  saw  two  men  behind  the  bar  selling  out  the  rum 
pretty  fast."  The  use  of  the  premises  and  sales  of  liquor  prior 
to  March  2,  1894,  and  as  remote  as  April  20,  1893,  were  shown, 
without  any  direct  evidence  that  the  sales  were  made  by  Collins, 
or  under  his  direction,  or  with  the  knowledge  of  either  Collins 
or  McShane. 

Thorndike,  one  of  the  petitioners,  testified  that  he  examined 
the  records  of  the  internal  revenue  collector  at  Portsmouth,  and 
made  a  copy  thereof,  as  follows:  '*  Collins,  J.  M.,  W.  M.  L.  D., 
Concord,  July  1,  1893,  $50,  July  14,  1893,  No.  2189,  13  Warren 
St."  ''Collins,  J.  M.,  R.  L.  D.,  Concord,  July  1,  1893,  $25, 
July  14, 1893,  No.  7277, 13  Warren  St.'*  There  was  no  other 
evidence  tending  to  show  that  Collins  had  paid  a  special  revenue 
tax.  Wheeler,  another  petitioner,  who  was  not  in  any  way  con- 
nected with  the  internal  revenue  bureau,  testified  that  he  re- 
ceived from  an  official  of  that  bureau  at  Washington,  D.  C,  a 
blank  application  for  a  license,  which  gave  the  rules  for  filling 
the  same  and  the  definition  of  the  abbreviations  used ;  and  he 
read  that  portion  of  the  blank  showing  that  the  letters  "  R.  L. 
D."  stand  for  retail  liquor  dealer,  and  "  W.  M.  L.  D."  for  whole- 
sale malt  liquor  dealer. 

The  clerk  of  the  Concord  police  court  testified  that  the  record 
of  that  court  showed  the  conviction  of  Collins  for  illegally  selling 
liquor  on  May  20  and  August  26,  1893 ;  but  the  record  did  not 
show,  nor  was  there  any  evidence,  that  such  sales  were  made  on 
the  premises  described  in  the  petition,  except  that  Collins  had 
no  other  saloon  in  Concord.  On  August  26,  1893,  Collins'  plea 
was  nolo  contendere. 

It  appearing  that  the  liquors  seized  on  March  2,  1894,  as  the 
property  of  Collins  were  returned  to  him  as  claimant  by  order  of 
the  court,  the  libel  in  State  v.  Spirituous  Liquors^  Collins'  motion 
to  dismiss  in  which  he  was  alleged  to  be  the  owner,  the.  agreed 
case,  and  the  opinion  of  the  court  therein,  were  introduced  in 
evidence. 

In  his  closing  argument,  the  state's  counsel  commented  upon 
the  fact  that  the  defendants  did  not  testifjr,  argued  that  their 
silence  was  to  be  considered  and  weighed  against  them,  and 
remarked  that  if  the  defendants  were  doing  a  legitimate  business 
they  could  have  taken  the  stand  and  explained  it.  The  court 
instructed  the  jury  that,  the  action  being  civil  and  not  criminal, 
the  result  was  to  be  determined  upon  a  balance  of  probabilities, 
and  further  said:  "The  defendants  have  put  in  no  evidence 
whatever,  and  therefore  the  only  question  is  whether  the  evi- 
dence before  you  makes  it  more  probable  than  otherwise  that 
the  allegations  of  the  petition  are  true  ;  and  in  weighing  the  tes- 
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timony,  you  may  properly  consider  the  fact  that  the  defendants 
have  not  testified  in  their  own  behalf,  and  give  it  such  weight  as 
you  may  deem  it  to  be  entitled." 

WiUiam  H.  Savn/er  and  Burleigh  ^  AdamSy  for  the  state. 

John  M.  Mitchell  and  Albiriy  Martin  ^  Howe,  for  the  defendants^ 

Clark,  J.  There  was  evidence  tending  to  show  that  the 
premises  described  in  the  petition,  on  March  2,  1894,  were  used 
by  the  defendant  Collins  tor  the  illegal  sale  of  liquor,  with  the 

Sermission  and  by  the  sufferance  of  the  defendant  McShane. 
'his  was  sufficient  to  sustain  the  denial  of  the  motions  for  a  non- 
suit and  for  direction  of  a  verdict  for  the  defendants.  The  evi« 
dence  was  properly  submitted  to  the  jury. 

The  evidence  of  witnesses  who  testified  that  they  were  on  the 
premises  on  March  2, 1894,  and  saw  bottles,  glasses,  a  bar,  a  bar- 
tender, men  drinking  at  the  bar,  and  barrels  which  Collins  told 
them  contained  liquor,  was  competent  and  material  upon  the 
question  of  the  use  of  the  premises  which  was  submitted  to  the 
jury.  The  evidence  of  the  witness  who  testified  that  he  was  on 
the  premises  two  months  before  March  2, 1894,  and  "  saw  twa 
men  behind  the  bar  selling  out  the  rum  pretty  fast,"  and  that  as 
to  the  use  of  the  premises  for  the  sale  of  liquor  prior  to  March 
2,  1894,  and  as  remote  as  April  20, 1893,  was  also  competent  on 
the  question  of  use.  While  it  was  not  directly  shown  that  the 
sales  prior  to  March  2,  1894,  were  made  by  Collins,  or  under 
his  direction,  or  with  the  knowledge  of  either  Collins  or  Mc- 
Shane,  there  was  evidence  that  Collins  had  long  used  a  part  of 
the  building  for  a  saloon,  over  which  McShane  had  lived  for 
several  years,  and  that  the  latter  occupied  a  place  of  business 
near  the  saloon  and  in  plain  view  of  its  rear  entrance.  Upon 
all  this  evidence,  it  was  for  the  jury  to  determine  by  whom  the 
sales  between  the  dates  mentioned  were  made,  and  whether  the 
premises  were  used  for  the  illegal  sale  of  liquor  during  that  time, 
with  the  knowledge  of  McShane.  The  question  whether  evi- 
dence of  sales  prior  to  March  2, 1894,  should  have  been  excluded 
on  the  ground  of  remoteness  was  one  of  fact  to  be  determined 
by  the  presiding  justice. 

Thorndike  testified  that  he  examined  the  records  of  the  inter- 
nal revenue  collector  at  Portsmouth,  and  made  a  copy  thereof, 
which  he  produced  and  read  to  the  jury.  The  copy  showed  that 
Collins  had  paid  the  special  revenue  tax  as  a  wholesale  malt 
liquor  dealer  and  as  a  retail  liquor  dealer,  at  13  Warren  street,^ 
Concord,  from  July,  1893,  to  July,  1894.  In  State  v.  Loughtin^ 
66  N.  H.  266,  evidence  of  the  same  character  regarding  the 
same  public  record  was  offered,  and  it  was  held  that  a  public 
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record  may  be  proved  by  an  examined  copy  sworn  to  by  an  un- 
official witness.  In  State  v.  Loughlin,  it  appears  that  the  records 
of  the  internal  revenue  collector  are  required  by  law  to  be  kept 
open  to  public  inspection,  and  that  the  collector  cannot  remove 
them  or  furnish  copies.  The  evidence  of  Thomdike  as  to  his 
examination  of  the  record  and  the  copy  made  by  him,  were 
competent  to  show  that  Collins  had  paid  the  special  tax.  State 
V.  Loughlin,  supra ;  Whitehouse  v.  Bickford^  29  N,  H.  471.  If  it 
were  necessary  to  show  the  impossibility  of  producing  the  orig- 
inal record  in  order  to  render  the  copy  admissible,  that  could 
be  done  now.  So,  also,  the  testimony  of  Wheeler  was  properly 
admitted.  The  blank  application  for  a  United  States  license 
procured  from  the  internal  revenue  bureau,  showing  the  rules 
for  filling  out  the  same  and  the  definition  of  the  abbreviations 
used,  came  from  the  proper  source,  and  was  competent  to  ex- 
plain the  corresponding  abbreviations  which  appeared  in  the 
copy  of  the  record  testified  to  by  Thorndike. 

The  record  of  the  police  court  was  competent  to  show  illegal 
sales  of  liquor  by  Collins  in  Concord.  There  was  evidence  that 
Collins  had  no  place  of  business  in  Concord  other  than  that  on 
the  premises  described  in  the  petition ;  and  whether  the  sales  on 
May  20  and  August  26,  1893,  were  made  on  those  premises,  was 
for  the  jury  to  determine.  The  judgment  was  the  material  fact 
shown  by  the  record.  It  is  immaterial  whether  the  plea  was 
guilty,  not  guilty,  or  nolo  contendere.  State  v.  Fagan.  64  N.  H. 
431. 

It  having  been  shown  that  the  liquors  seized  on  March  2, 
1894,  were  subsequently  returned  to  Collins  as  claimant  by  order 
of  court,  the  evidence  of  what  he  did  in  the  action  State  v.  SpirU- 
uous  Liquors^  ante^  p.  47,  was  admissible  as  an  admission  and 
claim  on  his  part. 

A  petition  for  an  injunction  under  the  nuisance  act,  so  called, 
is  a  civil  proceeding.  State  v.  Saunders,  66  N.  H.  89;  Rancour^ s 
Petition^  66  N.  H.  172.  This  fact  is  an  answer  to  the  defendants* 
exception  to  the  argument  of  counsel  and  charge  of  the  court. 
Being  a  civil  proceeding,  the  questions  at  issue  were  to  be  deter- 
mined upon  the  balance  of  probabilities,  and  the  jury  were  at 
liberty  to  draw  such  inferences  as  they  reasonably  might  from 
the  fact  that  the  defendants  did  not  testify.  Carter  v.  BealSy  44 
N.  H.  408,  413. 

Exceptions  overruled. 
Blodgett,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack, } 
June,  1895.  \ 


68    808 

Abbot  v.  Kimball.  -IU?? 


Under  Laws  1895,  c.  98,  an  officer  may  attach  **  all  the  shares  ^*  of  a  non-res- 
ident stockholder  in  a  corporation  within  this  state,  by  leaving  an  attested 
copy  of  the  writ  and  of  his  return  thereon  with  a  director  of  the  corpora- 
tion. 

Assumpsit.  Facts  found  by  the  court.  The  defendant  ap- 
peared specialljr  and  moved  that  the  action  be  dismissed,  because 
ne  was  not  an  inhabitant  of  the  state,  no  personal  service  had 
been  made  upon  him  within  the  state,  and  there  had  been  no 
actual  attachment  of  his  property.  The  sheriff's  return  is  as 
follows:  "Merrimack,  ss.,  July  14,  1894.  I  attached  all  the 
shares  in  the  capital  stock  of  the  Boston  &  Maine  Railroad 
owned  by  the  within  named  Moses  Kimball  by  giving  in  hand 
to  A.  W.  Sulloway,  one  of  the  directors  of  said,  corporation,  an 
attested  copy  of  this  writ,  with  an  attested  copy  of  this  my  return 
thereon  at  10.10  of  the  clock  in  the  forenoon  of  said  day.  Ben- 
jamin Tucker,  Deputy  Sheriff.  And  the  principal  defendant 
being  out  of  the  etate,  I  made  no  further  service  of  this  writ. 
Benjamin  Tucker,  Deputy  Sheriff." 

Samuel  C.  Eastman  and  William  L.  Foster,  for  the  plaintiff. 

George  B.  French  and  Charles  H,  Bums,  for  the  defendant. 

Blodgett,  J.  "  An  officer's  return  of  an  attachment  of  the 
share  or  interest  of  any  person  in  acorporation  may  be  as  general 
as  a  return  of  an  attachment  of  all  the  defendant's  real  estate  in 
a  town,  and  the  attachment  may  be  made  by  the  officer  by  leav- 
ing an  attested  copy  of  the  writ  and  of  his  return  thereon  with  a 
director  of  the  corporation.  Any  director  so  served  shall  forth- 
with notify  the  clerk,  treasurer,  or  cashier  of  such  corporation 
of  such  attachment."    Laws  1895,  c,  93,  s,  1. 

Giving  to  this  declaratory  statute  (which  is  entitled  "  An  act 
to  remove  doubts  in  the  construction  of  section  13,  chapter  200 
[220]  of  the  Public  Statutes,  relating  to  the  service  of  process*') 
the  weiffht  to  which  it  is  entitled,  we  are  of  opinion  that  the  de- 
fendant s  motion  to  dismiss  must  be 

Denied. 
Wallace,  J.,  did  not  sit:  the  others  concurred. 
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Merrimack,  > 
June,  1896.  S 

Fblkbr  ^  a.  V,  Hazelton,  Trustee^  ^  a. 

A  bill  in  equity  by  an  attaching  creditor,  praying  for  the  discharge  of  a  mort- 
gage on  the  premises  attached  and  containing  no  allegation  of  fraud  or 
collusion,  states  no  case  against  a  purchaser  of  the  mortgagor's  interest 
subsequent  to  the  attachment. 

An  attachment  of  a  mortgagor's  interest  in  real  estate  and  a  refusal  of  the 
mortgagee  to  release  upon  tender  of  the  sum  due  him,  do  not  furnish  suffi- 
cient grounds  for  the  maintenance,  by  the  attaching  creditor,  of  a  bill  in 
equity  for  the  discbarge  of  the  mortgage. 

When  a  tender  of  money  is  relied  on,  it  must  be  brought  into  court. 

Bill  in  Equity,  praying  for  the  discharge  of  a  mortgage. 
The  bill  alleges  that  on  June  23,  1882,  one  Richardson  executed 
a  mortgage  of  real  estate  to  the  defendant  Hazelton,  trustee,  to- 
secure  the  payment  of  a  note  for  $1,200 ;  that  the  plaintiffk 
caused  said  real  estate  to  be  attached  on  a  writ  against  Kichard- 
son,  returnable  in  February,  1892,  and  now  pending;  that  on 
June  14,  1893,  the  defendant  Baker  purchased  all  the  right,, 
title,  and  interest  of  Richardson  in  said  real  estate ;  that  on  July 
8,  1893,  the  plaintiffs  tendered  to  Hazelton  the  full  amount  due 
on  the  mortgage  and  requested  him  to  execute  a  release  of  his 
interest  under  it,  but  he  refused  and  still  refuses  so  to  do.  The 
defendants  demur  for  want  of  equity. 

• 
Leach  ^  Stevens  and  FeUcer  ^  Pearly  for  the  plaintiffs. 

Sargent  ^  SoUiSy  for  the  defendants. 

Blodgbtt,  J.  The  bill  states  no  case  against  Baker.  No  collu- 
sion between  him  and  the  mortgagee  or  the  mortgagor  is 
charged,  nor  is  his  purchase  of  the  mortgagor's  interest  in  the 
real  estate  attached  by  the  plaintiffs  alleged  to  be  fraudulent  or 
a  cloud  upon  the  title.  The  simple  fact  that  Baker  bought  the 
mortgagor's  equity  subsequent  to  the  attachment,  without  any 
other  ground  for  equitable  aid,  is  wholly  insufficient  to  maintain 
the  plaintiffs'  bill.     See  Towle  v.  Janvrin,  61  N.  H.  605. 

No  better  is  the  case  made  against  Hazelton.  No  grievance 
or  injury  impairing  or  imperiling  the  plaintiffi'  security  is  set 
forth ;  no  fraud  is  charged ;  and  absolutely  nothing  is  alleged 
which  shows  or  tends  to  show  any  present  existing  ground  for 
equitable  interference  with  the  mortgage  which  the  plaintife 
pray  to  have  discharged.     The  bill  rests  exclusively  upon  the 
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attachment  and  subsequent  tender.  But  if  the  tender  was  a 
valid  one,  Hazelton's  rights  as  mortgagee  ceased  at  once,  as 
against  the  attachment  and  the  rights  acquired  under  it,  by  vir- 
tue of  P.  S.,  c,  220,  s.  8;  and  if  the  tender  was  not  valid,  no 
ground  for  equitable  aid  is  claimed  or  suggested.  At  most, 
there  can  therefore  be  no  occasion  to  invoke  the  aid  of  a  court 
of  equity  in  respect  of  the  mortgage  until  the  plaintiffs'  attach- 
ment ripens  into  a  judgment,  and  is  followed  by  a  levy  upon  the 
mortgaged  premises,  both  of  which  are  contingencies  that  may 
never  happen.  If  the  court  has  jurisdiction  of  questions  that 
may  never  arise,  it  is  not  advisable  to  decide  them  in  advance. 

Then,  again,  the  record  shows  that  the  tender  has  not  been 
brought  into  court,  which  is  an  indispensable  requisite  when  a 
tender  is  relied  upon.  Bailey  v.  Metcalfe  6  K  H.  156 ;  Frost  v. 
Flanders,  37  N.  H.  549,  552;  Allen  v.  Cheever,  61  K  H.  32. 

Other  objections  need  not  be  considered. 

Demurrers  sustained, 
Clakk  J.,  did  not  sit:  the  others  concurred. 


Merrimack,  } 
June,  1895.  S 
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Hunt,  Receiver,  v.  New  Hampshire  Fire   Underwriters'  As-  ^^  ^| 

SOCIATION.  5?|  ^^l 

T4    494 
72    fiOl 

When  a  risk  is  reinsured  for  a  company  which  becomes  insolvent,  the  rein- 
surers will  be  bound,  in  the  event  of  a  loss,  to  pay  the  entire  amount 
against  which  they  indemnified,  and  not  such  proportion  thereof  as  the 
insolvent  company  may  ultimately  pay  to  its  creditors. 

In  such  case,  the  amount  paid  will  not  be  a  part  of  the  assets  for  distribution 
among  the  creditors  of  the  insolvent  company,  but  is  for  the  sole  benefit  of 
the  insured,  and  may  lawfully  be  paid  to  him  by  the  reinsurers. 

Assumpsit.  Facts  agreed.  April  1,  1893,  the  Granite  State 
Fire  Insurance  Company  insured  for  one  year  property  of  the 
Boston  &  Maine  Railroad  for  $25,000.  August  10,  1893,  the 
property  was  destroyed  by  fire  to  the  extent  in  value  of  $2,300, 
which  sum  the  Granite  State  paid  in  October  following. 

April  1, 1893,  the  People's  Fire  Insurance  Company  reinsured 
the  Granite  State  company  for  one  third  part  of  the  risk,  and 
on  the  same  day  the  defendants  reinsured  the  People's  com- 
pany for  one  half  their  risk.  The  defendants'  contract  contained 
VOL.  Lxvm.    21 


Digitized  by  VjOOQIC 


306  HUNT  V.  ASSOCIATION.  [68 

the  following  clause :  "  Loss,  if  any,  to  be  settled  and  paid  pro  rata 
with  the  reinsured,  and  at  the  same  time  and  place,  and  upon 
the  same  terms  and  conditions." 

In  October,  1893,  the  plaintiff,  Hunt,  was  appointed  by  the 
court  receiver  of  the  People's  company,  and  is  now  acting  as 
such  under  the  direction  of  the  court.  The  People's  company 
is  in  process  of  liquidation  and  settlement  of  its  affairs  by  the 
receiver,  and  it  is  not  now  known  whether  the  assets  are  suffi- 
cient to  satisfy  the  liabilities.  The  plaintiff  claims  that  the 
defendants  are  bound  to  pay  to  him  one  sixth  of  the  total  loss, 
without  waiting  for  the  settlement  of  the  affairs  of  the  People's 
company  and  without  regard  to  the  dividend  that  may  be  ulti- 
mately paid  to  creditors  of  that  company.  The  defendants  claim 
that  they  are  liable  to  pay  to  the  plaintiff  one  half  only  of  the 
sum  which  the  People's  company  may  ultimately  pay.  Upon 
notice  given  them  of  the  action,  the  Granite  State  company  ap- 
peared and  claimed  to  be  entitled  to  whatever  sum  the  defend- 
ants are  bound  to  pay. 

David  OrosSy  for  the  plaintiff. 

Leach  ^  Stevens,  for  the  defendants. 

^Calvin  Page,  for  the  Granite  State  Fire  Insurance  Co. 

Carpenter,  J.  The  question  presented  bv  the  parties  is 
whether  the  defeYidants  are  bound  to  pay  to  the  People's  com- 
pany the  entire  amount  of  the  loss  against  which  they  agreed 
to  indemnify  the  People's,  or  only  such  a  part  thereof  as  the 
insolvent  People's  may  ultimately  pay.  The  defendants  received 
a  full  consideration  for  the  risk  against  which  they  insured, 
and  there  is  no  reason  why  they  should  not  be  required  to 
pay  the  full  amount  of  the  loss.  Blackstone  v.  Insurance  Co., 
66  K  Y.  104,  106.  The  premium  received  by  them  and  the 
sum  to  be  paid  by  them  in  case  of  loss  were  intended  to  be,  and 
in  theory  of  law  are,  precisely  equivalent.  King  v.  Insurance 
Co.y  7  Cush.  1.  Their  position  is  in  legal  effect  the  same  as  it 
would  be  if  the  People's,  for  the  purpose  of  paying  the  loss,  had 
deposited  with  them  the  full  amount  of  it  in  money. 

But  the  further  question  whether  the  money  due  on  the  con- 
tract equitably  belongs  and  should  be  paid  to  the  People's  or  to 
the  Granite  State  company  arises  on  the  face  of  the  case.  For 
convenience  of  consideration  a  simpler  parallel  case  may  be 
taken. 

The  People's  insure  A's  house  for  $10,000,  and  immediately 
reinsure  for  the  same  amount  with  the  defendants.  The  house 
is  burned ;  and  shortly  after  the  People's  become  insolvent,  and, 
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fts  may  be  supposed,  unable  to  pay  any  part  of  their  indebted- 
Bess.  The  defendants,  willing  to  perform  their  just  obligations, 
file  a  bill  of  interpleader  against  A  and  the  People's,  and  pay 
the  $10,000  into  court.  To  which  party,  A  who  has  lost  that 
amount,  or  the  People's  who  have  lost  nothing,  does  the  money 
in  eauity  belong?  The  particular  terms  of  the  policy  issued  by 
the  aefendants  are  not  material.  It  must  be  assumed  that  by  it 
the  defendants  merely  stipulate  to  indemnify  the  People's,  to 
the  extent  of  the  sum  named,  against  loss  by  reason  of  the  de- 
struction of  A's  house  by  fire,  because  they  have  no  power  to 
make  any  contract  of  insurance  except  contracts  of  indemnity. 

In  Bank  v.  Herrick,  62  K  H.  174,  Jarib  Herrick  as  principal 
and  John  W.  Herrick  as  surety  were  indebted  to  the  plaintife 
upon  a  promissory  note.  January  27, 1877,  Jarib  gave  John  W. 
a  mortgage  of  real  estate  conditioned  to  indemnify  him  against 
loss  by  reason  of  his  having  signed  the  note.  Li  1878,  Jarib 
obtained  his  discharge  in  bankruptcy.  His  assignee  sold  the 
land,  subject  to  the  mortgage,  to  the  defendant,  8.  In  1879,  John 
W.  died  insolvent.  No  part  of  the  note  being  paid,  the  plaintiffs 
brought  their  bill  in  equity  against  Jarib,  the  administrator  of 
John  W.,  and  S,  praying  that  the  mortgage  be  assigned  to  them, 
and  prevailed. 

The  condition  of  the  mortgage  was  not  that  Jarib  should  pay 
the  note,  but  that  he  should  save  his  surety  harmless.  The 
surety  paid  and  could  pay  nothing.  The  condition  according  to 
its  literal  terms  was  not  and  apparently  never  could  be  broken. 
The  court  said  that  equity  disregards  mere  form,  and  held  that 
the  transaction  was  in  substance  an  appropriation  of  the  mort- 
gaged property  for  the  payment  of  the  debt  in  case  it  was  not 
otherwise  satisfied  by  the  mortgagor.  The  purchaser  at  the 
assignee's  sale  took  the  property  with  notice.  In  equity  it  be- 
longed to  the  plaintiffs  for  the  purpose  of  satisfying  their  debt, 
and  to  the  extent  necessary  for  that  purpose.  Their  right  did 
not  depend  upon  privity  of  contract.  In  fact,  there  was  none. 
It  did  not  appear  that  the  plaintiffs  had  any  knowledge  of  the 
mortgage  until  they  filed  their  bill.  It  was  immaterial  that  the 
relation  of  principal  and  surety  existed  between  the  mortgagee 
and  mortgagor, —  the  result  would  have  been  the  same  had  they 
been  joint  principals,  or  if  the  mortgage  had  been  given  by  the 
surety  to  the  principal.  It  was  equally  immaterial  that  the 
mortgagee  was  bound  to  pay  the  debt,  except  that  his  liability 
was  essential  to  the  particular  form  of  the  security  given.  The 
result  would  have  been  the  same  if  Jarib  had  given  a  deed  of  the 
same  property  to  a  stranger  on  condition  that  the  grantee  indem- 
nify and  save  him  harmless  from  his  liability  on  the  note.  In 
short,  the  decision  rested  wholly  upon  the  broad  ground  that  in 
equity  and  good  conscience  the  mortgaged  property  should  be 
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applied  to  the  satisfaction  of  the  plaintiffs'  debt.  The  facts  in 
all  material  respects  and  the  judgment  of  the  court  in  Holt  v. 
Bank,  62  N.  H.  551,  and  Barton  v.  Oroydon^  63  N.  H.  417,  were 
the  same  as  in  Bank  v.  Herrick. 

These  cases  establish  the  propositions  that  a  creditor,  for  the 
satisfaction  of  his  debt,  may  in  equity  avail  himself  of  any  sub- 
sisting provision  made  by  his  insolvent  debtor  for  its  payment ; 
and  that  an  appropriation  or  pledge  of  property  by  the  debtor 
for  the  purpose  of  indemnifying  against  the  debt  any  person 
liable  upon  it,  is  equitably  equivalent  to  a  provision  for  its  pay- 
ment. 

The  principle  of  the  first  proposition  is  often  applied  in  actions 
at  law.  Burr  v.  Beers,  24  N.  Y.  178 ;  Eeed  v.  Paul,  131  Mass. 
129 ;  Buiterfield  v.  Hartshorn,  7  N.  H.  345 ;  Berry  v.  GiUis,  17 
N.  H.  9;  Hodgdon  v.  MerriU,  26  N.  H.  16,  18. 

If  A,  for  a  good  consideration,  agrees  with  B  to  indemnify 
him  against  his  indebtedness  to  C,  A,  as  between  him  and  B, 
becomes  the  principal  debtor.  The  debt  is  in  equity  his  debt 
and  not  B's.  Having  received  a  full  consideration  for  his  under- 
taking, he  is  morally  and  equitably  as  much  bound  to  pay  the 
debt  to  C,  as  he  would  be  if  B  had  delivered  to  him  and  he  had 
accepted  the  amount  of  the  debt  in  gold  coin  in  trust  for  its  pay- 
ment. If  for  technical  reasons  the  law  is  powerless  to  enforce 
the  duty,  equity  is  subject  to  no  such  weakness.  Philbrick  v. 
Shaw,  61  N.  H.  856.  It  will  not  permit  him  to  retain  the  money, 
the  consideration  of  his  agreement,  and  escape  its  performance 
on  the  flimsy  pretext  that  until  B  is  compelled  to  pay  the  debt> 
or  a  part  of  it,  he  has  fulfilled  the  letter  of  his  obligation.  He 
may  be  compelled  at  law  to  pay  the  debt  if  B  is  solvent,  and  in 
equity,  at  least,  he  is  not  relieved  from  the  duty  by  the  accident 
of  B's  insolvency.  Whether  the  agreement  may  be  revoked  at 
any  time  before  C  is  informed  of  and  assents  to  it,  need  not  be 
considered.  It  is  enough  for  present  purposes  that  it  cannot  be 
annulled  after  C  intervenes  and  asserts  against  B  his  claim  for 
its  performance. 

An  insurance  contract  is  a  contract  of  indemnity.  "  It  does 
not  differ  from  a  bond  of  indemnity  or  a  guaranty  of  a  debt, 
since  the  obligor  or  guarantor  takes  upon  himself  certain  risks 
to  which  the  obligee  or  creditor  would  otherwise  be  exposed. 
The  only  difference  is  in  names  and  form  of  the  instrument,  the 
consideration  for  an  insurance  being  always  called  a  premium, 
and  the  instrument  containing  the  terms  of  the  contract,  a  pol- 
icy.'' 1  Phil.  Ins.  (2d  ed.),  s,  2.  By  a  contract  of  reinsurance, 
in  whatever  language  expressed,  the  obligation  of  the  reinsurer 
is  to  indemnify  the  insurer  against  his  liability  for  the  loss  by 
fire  of  the  property  insured.  They  stand  in  a  relation  to  each 
other  much  like  that  of  principal  and  surety.     The  only  material 
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difference  is  that  the  reinsurer  is  not  in  law  directly  liable  to  the 
insured.     As  between  the  two,  he  is  the  principal  obligor. 

In  the  case  supposed  (as  in  the  actual  case),  as  long  as  the  Peo- 
ple's are  solvent  there  is  no  difficulty  or  question.  A  recovers 
of  them  the  full  amount  of  his  loss,  and  they  recover  the  same 
sum  of  the  defendants.     The  contracts  of  both  companies  are 

Serlbrmed.  There  is  no  occasion  for  this  circuity.  The  sole 
uty  of  the  defendants  under  their  contract  is  to  hold  the  Peo- 
ple's harmless.  They  have  the  right  to  pay  directly  to  A  the 
amount  of  his  loss;  oy  so  doing  they  fully  perform  their  con- 
tract. The  obligation  of  the  People's  to  A  is  discharged.  But 
whichever  method  is  adopted,  A  is  indemnified,  and  the  People's, 
assuming  that  the  same  premium  is  paid  for  the  insurance  and 
for  the  reinsurance,  neither  gain  nor  Jose  by  the  transaction. 

The  plaintiff  claims  that  oy  the  mere  accident  of  the  insol- 
vency of  the  People's  and  inability  to  pay  more  than  ten  per 
cent  of  their  liabilities,  the  defendants'  contract  is  materially 
modified.  They  are  no  longer  at  liberty  to  perform  it  by  paying 
directly  to  A  the  amount  of  his  loss.  It  is  not  now  enough  that 
in  compliance  with  the  literal  terms  of  the  contract  they  protect 
the  People's  from  loss.  They  must,  it  is  said,  pay  the  full 
amount  of  the  loss  to  the  People's ;  and  A,  in  common  with 
their  other  creditors,  is  entitled  to  ten  per  cent  only  of  the  sum 
justly  due  to  him.  In  other  words,  the  People's,  for  the  sole 
reason  that  they  can  pay  ten  per  cent  only  of  their  indebtedness, 
are,  it  is  claimed,  justly  entitled  to  realize  out  of  A's  loss  of  $10,- 
000,  which  by  their  contract  they  are  bound  to  pay,  a  net  profit 
of  $9,000.  They  are  to  profit  by  their  losses.  It  is  for  their  in- 
terest—  for  the  interest  of  every  one  of  their  creditors  —  that  all 
the  property  insured  by  them,  and  by  them  reinsured  in  a  sol- 
vent company,  be  destroyed  by  fire.  Such  a  result  equity  will 
not  tolerate.  It  is  not  good  law  or  good  morals  that  one  should 
profit  by  the  destruction  of  his  neighbor's  property  (1  Sto.  Eq. 
Jur.,  s.  493),  especially  if  he  has  himself  agreed  to  make  the  lose 
good.  "  A  contract  to  tempt  a  man  to  transgress  the  law  ...  is 
void  by  the  common  law.'*  Collins  v.  Blantem,  2  Wils.  347,  350. 
The  People's,  under  their  contract  with  the  defendants,  are  en- 
titled to  protection  against  loss  by  reason  of  the  destruction  of 
the  insured  property,  and  to  nothing  more.  They  cannot  object 
to  a  judgment  or  decree  which  has  that  effect.  The  defendants 
cannot  object  to  a  judgment  that  they  pay  the  money  to  the  in- 
sured, because  it  is  to  them  immaterial  whether  they  pay  it  to 
him  or  to  the  insurer. 

Upon  filing  a  proper  bill  in  equity  by  the  Granite  State,  there 
will  be  a  decree  in  their  favor ;  or  they  may,  upon  reimbursing 
the  plaintiff  for  all  expenses  hitherto  incurred  by  him  in  the 
prosecution  of  this  action,  take  judgment  therein  for  their  use. 
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Herckenraih  v.  Insurance  Go,y  3  Barb.  Ch.  63,  and  the  later 
cases  which  have  followed  it  have  been  considered,  and  their 
doctrine  is  not  approved. 

Case  discharged. 
All  concurred. 


Merrimack,  ) 
June,  1895.  S 


FOLSOM   V.   FoLSOM. 


The  homestead  right  may  be  set  off  on  the  petition  of  the  wife  against  her 
husband. 

Petition,  for  the  set-off  of  a  homestead.  Facts  found  by  the 
court.  The  defendant  is  the  plaintiff's  husband  and  the  owner 
of  the  homestead,  which  is  of  greater  value  than  $600.  He  owns 
no  other  real  estate.  Since  1881  the  parties  have  not  lived  to- 
gether, but  the  plaintiff  has  resided  and  now  resides  on  the 
premises.  The  defendant  claims  that  the  petition  cannot  be 
maintained. 

Leach  ^  Stevens,  for  the  plaintiff. 

Willis  G.  Buxton,  for  the  defendant.  If  the  plaintiff  can  have 
a  homestead  set  out  to  her,  it  must  follow  that  the  wife  of  every 
real  estate  owner  could  do  the  same.  This  would  be  a  startling 
innovation  upon  the  practice  and  understanding  of  the  people  of 
this  state.  A  review  of  the  statute  law  pertaining  to  the  right 
of  homestead  shows  a  constant  changing,  enlarging,  and  exten- 
sion of  that  right.  At  first  it  simply  gave  the  right  to  the  widow 
or  wife  and  minor  children  of  a  debtor  while  she  occupied  the 
premises.  Laws  1851,  c,  1089;  G.  L.,  c.  138,  s.  1.  Then  it  gave 
a  life  estate  to  the  widow  and  minor  children  of  the  owner.  Laws 
1868,  c.  1,  s.  33;  Cross  v.  Weare,  62  N.  H.  125 ;  Lake  v.  Page,  63 
N.  H.  318.  It  was  not  until  1878  that  the  husband,  or  a  single 
person,  had  a  homestead  in  his  own  real  estate,  and  then  only 
upon  the  death  of  the  wife  and  the  children  becoming  of  age. 
Laws  1878,  c.  22.  Now  the  language  of  the  statutes  would  imply 
that  the  owner  has  a  superior  right  to  a  homestead,  being  first 
named. 

Carpenter,  J.  The  owner  of  a  homestead  ri^ht  cannot  con- 
vey or  incumber  it  during  the  lifetime  of  his  wife  without  her 
consent,  or  the  approval  of  the  judge  of  probate  if  she  is  not  of 
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sound  mind.  She  is  entitled  to  occupy  it  during  her  life.  P.  S., 
c.  138,  55.  2,  4.  A  voluntary  separation  does  not  deprive  her  of 
the  right  to  occupy  it.  Meader  v.  PlacCy  43  N.  H.  307.  It  may 
be  as  important  for  her  protection  against  her  husband  and  those 
claiming  under  him,  as  for  her  protection  against  his  creditors, 
that  the  homestead  right  be  set  off  by  metes  and  bounds  {Aikinscn 
V.  Aikmsmiy  40  K  H.  249,  251),  especially  if  the  estate  in  which 
it  exists  is  of  greater  value  than  $500 ;  and  hence  the  statute 
expressly  provides  that  it  may  be  set  off  on  her  petition.  P.  S., 
c.  138,  s.  16. 

Case  discharged. 
Clark,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  > 

5.; 

Sbarle  V,  Parke  ^  a. 


June,  1895. 


A  master  is  not  liable  for  thefts  committed  by  his  servants  unless  such  acts 
were  within  the  scope  of  their  employment,  were  ratified  by  him,  or  were 
the  natura]  and  probable  consequences  immediately  and  directly  resulting 
from  unlawful  acts  done  by  his  direction. 

Trespass,  de  bonis^  with  a  count  in  trover,  for  taking  and  carry- 
ing away  and  for  the  conversion  of  a  diamond  ring.  Facts  found 
by  the  court.  The  defendants  were  engaged  in  decorating  the 
Statesman  building,  and  employed  B.  and  S.j  two  irresponsible 
strangers,  to  assist  them.  June  20,  1894,  it  became  convenient 
in  the  prosecution  of  the  work  to  enter,  in  his  absence,  the  plain- 
tiff's room  in  the  building,  to  the  exclusive  possession  of  which 
he  was  entitled,  and  the  door  of  which  was  locked.  B.,  by  di- 
rection of  the  defendants,  entered  the  room  through  the  window, 
and  admitted  S.  by  the  door.  They  remained  there  an  hour  or 
so,  during  which  time  one  or  both  of  them  stole  the  ring. 
Neither  of  the  defendants  entered  or  went  near  the  room.  The 
plaintiff  moved  for  leave  to  amend  by  filing  counts  in  trespass 
qvjare  claicsum  and  in  case. 

Sargent  ^  Hollis^  for  the  plaintiff. 

JMn  ^  MartiUy  for  the  defendants. 

Carpbntbr,  J.  On  the  fieicts  stated,  the  defendants  are  not 
liable  for  the  larceny  of  the  ring  in  any  form  of  action.     To  en- 
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title  the  plaintiff  to  recover  in  trespass  de  bonis  or  trover^  it  niust 
be  shown  that  the  defendants  personally,  or  by  their  servants 
acting  within  the  scope  of  their  employment,  participated  in  the 
takinff  and  conversion ;  or  that  it  was  taken  for  their  benefit  and 
that  they  ratified  the  taking.  2  Gr.  Ev.,  5.  631 ;  Wilson  v.  Turn- 
man,  6  M.  &  G.  236,  242,  243;  Lewis  v.  Bead,  13  M.  &  W.  834. 
It  is  not  claimed  that  the  defendants  took  part  in  or  ratified  the 
trespass,  and  there  is  as  little  ground  to  claim  that  they  are  liable 
in  their  character  as  masters.  Theft  was  not  the  business  for 
which  B.  and  8.  were  engaged,  nor  was  it  within  the  scope  of 
their  employment.  The  mere  fact  that  the  wrongdoers  were 
their  servants  is  not  suflScient  to  make  the  defendants  answer- 
able for  the  wrong.  Wikon  v.  Peverly,  2  N.  H.  548  ;  Arthur  v. 
Balck,  23  N.  H.  157 ;  A7idrews  v.  Green,  62  N.  H.  436. 

The  plaintiff  could  not  recover  in  case  against  the  defendants 
for  negligently  employing  thieves  as  servants,  because  negli- 
gence is  not  found. 

In  trespass  quare  clausum,  the  defendants  would  be  liable  in 
nominal  damages,  at  least,  for  the  breaking  and  entering  which 
they  directed.  They  would  also  be  responsible  for  any  damage 
directly  caused  by  the  act  of  breaking  and  entering,  and  for  any 
consequential  injury  that  naturally  and  reasonably  could  be  ex- 
pected to  result  therefrom.  For  consequences  neither  natural 
nor  probable  they  would  not  be  answerable.  Gilman  v.  Noyes, 
57  N.  H.  627;  Poll.  Torts  31-37;  Cool.  Torts  68-77. 

The  larceny  was  not  the  immediate  or  direct  result  of  the  un- 
lawful act  which  the  defendants  directed.  Whether  it  was  the 
natural  or  probable  consequence  of  the  act, —  a  consequence  that 
the  defendants  reasonably  ought  to  have  anticipated, —  is  a  ques- 
tion of  fact.  Gilman  v.  jNoyes,  supra.  That  it  was  such  a  con- 
sequence is  not,  and,  on  the  evidence  reported,  could  not  prop- 
erly be  found. 

Judgment  for  the  defendants. 

Blodgbtt,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, 
June,   1896. 


Ela,  Adm'r,  v.  Ela. 


«8  S! 

•n  219       -^  non-resident  witness,  while  in  attendance  upon  a  court  of  this  state,  is  ex- 
iis     312  empt  from  the  service  of  a  writ  in  a  civil  action. 

j74        50u 

Assumpsit.  Facts  found  by  the  court.    The  defendant  pleaded 
in  abatement  that  the  service  of  the  writ  was  not  legal.     He 
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is  a  resident  of  Massachusetts  and  an  attorn ey-at-l aw.  He  at- 
tended a  hearing,  as  attorney  for  the  petitioner,  at  a  special  term 
of  the  probate  court  of  Grafton  county,  upon  a  petition  for  the 
revocation  of  the  appointment  of  an  administrator.  He  sup- 
posed it  might  be  necessary  for  him  to  testify  in  making  out  the 
petitioner's  case,  but  he  did  not  testify.  While  he  was  arguing 
the  case  an  officer  served  the  writ  upon  him.  A  judgment  of 
respondeat  ouster  was  ordered,  subject  to  exception. 

Bingham  ^  Mitchell^  for  the  plaintiff. 

Samuel  C.  Eastman,  for  the  defendant. 

Chase,  J.  Parties  and  their  witnesses  are  privileged  from 
arrest  while  going  to,  attending  upon,  and  returning  from  the 
trial  of  an  action.  A  person  who  procures  an  arrest  in  violation 
of  the  privilege  is  guilty  of  contempt  of  court ;  and  the  action 
in  which  the  arrest  is  made  is  subject  to  abatement  for  want  of 
proper  service.  State  v.  Buck,  62  N.  H.  670 ;  Hubbard  v.  San- 
bom,  2  N.  H.  468.  The  privilege  is  established  to  secure  "  the 
free  and  unrestrained  attendance  of  parties  and  witnesses," 
without  which  "justice  cannot  be  administered."  Freedom 
from  arrest  alone  does  not  answer  the  purpose  in  the  case  of 
non-resident  witnesses.  They  cannot  be  compelled  (as  resident 
witnesses  may  be,  P.  S.,  c.  224,  ss.  1-9)  to  attend  a  trial,  at  least  in 
civil  actions.  Their  consent  must  be  secured.  Hence,  all  reason- 
able objections  they  may  have  to  attending  should  be  removed,  so 
far  as  practicable.  Liability  to  be  sued  in  the  foreign  jurisdic- 
tion is  such  an  objection.  One  cannot  ordinarilv  defend  his 
rights  so  conveniently,  economically,  and  effectively  there  as  he 
can  at  home,  and  will  not  expose  himself  to  the  risk  unneces- 
sarily. The  only  way  to  obviate  the  objection  is  to  remove  the 
liability. 

The  right  to  take  the  deposition  of  a  non-resident  witness 
does  not  answer  the  requirements  of  justice.  It  is  often  indis- 
pensable to  a  just  decision  of  a  cause,  and  is  always  desirable, 
that  testimony  shall  be  given  orally  in  open  court.  The  triers 
are  more  likely  to  understand  the  testimony  fully  and  correctly. 
The  appearance  of  the  witness  aids  materially  in  forming  a  cor- 
rect judgment  of  the  credibility  and  weight  of  his  testimony. 
All  the  issues  of  fact  that  may  arise  at  the  trial  can  seldom 
be  foreseen.  A  fact  within  the  knowledge  of  a  witness  may  ap- 
pear to  be  so  foreign  to  the  case  when  his  deposition  is  taken 
that  it  is  not  deemed  worth  while  to  question  him  upon  it,  and 
yet  the  course  of  the  trial  may  be  such  that  it  is  the  fact  which 
will  control  the  verdict.     See  Metcalf  v.  Gilmore,  63  N.  H.  174, 
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186-189.    Every  reasonable  facility  should  therefore  be  provided 
for  obtaining  the  attendance  of  witnesses  in  person. 

These  and  other  considerations  have  led  to  the  establishment, 
quite  generally,  of  the  doctrine  that  non-resident  witnesses  are 
privileged  from  liability  to  be  sued  while  attending  the  trial,  and 
going  to  and  returning  from  it ;  and  that  a  violation  of  the  priv- 
liege  is  cause  for  abating  the  action.  In  re  Healeyy  53  Vt.  694 ; 
Capwell  V.  Sipe,  17  R.  I.  475 ;  Seaver  v.  Robinson,  3  Duer  622 ; 
Jenkins  v.  Smith,  57  How.  Pr.  171 ;  Person  v.  Grier,  66  N.  Y.  124 ; 
Matthews  v.  Tufts,  87  N.  Y.  568;  Parker  v.  Marco,  136  K  Y. 
585 ;  Massey  v.  Colvilley  45  N.  J.  Law  119 ;  Mulheam  v.  PubUsh- 
ing  Co.,  53  K  J.  Law  153;  Miles  v.  MCaUoughy  1  Binn.  77; 
Bolgiano  v.  Lock  Company,  73  Md.  132;  Wilson  v.  Donaldson,  117 
Ind.  356 ;  Palmer  v.  Rowan,  21  Neb.  452 ;  Sherman  v.  Gundlachy 
37  Minn.  118 ;  First  National  Bank  of  St.  Paul  v.  Ames,  39  Minn. 
179 ;  Mitchell  v.  Judge,  53  Mich.  541 ;  Atchison  v.  Morris,  11  Fed. 
Rep.  582;  Lamed  v.  Griffin,  12  Fed.  Rep.  590.  The  contrary 
doctrine,  adopted  in  some  jurisdictions  {Poole  v.  Gould,  1  H.  &  N. 
99;  Wilder  v.  Welsh,  1  Mc Arthur  566;  Mclntire  v.  Mclntire,  5 
Mackey  344 ;  Page  v.  Randall,  6  Cal.  32),  is  not  supported  by 
satisfactory  reasons. 

The  question  whether  the  defendant,  as  the  petitioner's  attor- 
ney, was  exempt  from  the  service  of  process  (Bac.  Abr.,  Privi- 
lege, B,  1,  2;  1  Tidd  Pr.  195,  196,  and  cases;  1  Gr.  Ev.,ss. 
316,  817;  Meekins  v.  Smith,  1  H.  Bl.  636;  Neioton  v.  Harland,  8 
Scott  70 ;  Luntly  v.  Nathaniel,  2  Dowl.  51 ;  Castle's  Case,  16  Ves. 
412 ;  Williams  v.  Webb,  5  Scott  JST.  R.  898 ;  Commonwealth  v.  Ro- 
nald, 4  Call  97;  Secor  v.  Bell,  18  Johns.  52;  Corey  v.  Russell,  4 
Wend.  204;  Humphrey  v.Cumming,  5  Wend.  90;  Cole  v.MClellan, 
4  Hill  59)  has  not  been  considered,  because  the  defendant  does 
not  claim  exemption  on  that  ground. 

It  is  immaterial  that  the  defendant  was  not  sworn,  if  he  attended 
in  good  faith  as  a  witness.  Whether  he  did  or  did  not  attend 
in  this  character  does  not  distinctly  appear.  The  exception  will 
be  overruled  or  sustained  according  as  the  judge  at  the  trial  term 
may  find  on  that  question. 

Case  discharged. 
Blodgett,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  ? 
June,  1895.  S 

Davis  v.  -^tna  Mutual  Fire  Insurance  Co. 

In  an  action  on  a  policy  of  insurance  upon  property  in  Massachusetts,  a  stat- 
ute of  that  state  making  railroads  liable  for  fires  occasioned  by  their  loco- 
motiyes  is  not  admissible  upon  the  question  whether  a  failure  to  inform 
the  company  that  the  property  was  located  near  a  railroad  was  the  sup- 
pression of  a  fact  material  to  the  risk. 

Assumpsit,  upon  a  policy  of  insurance  on  the  plaintiffs  mill 
and  contents  in  Massachusetts,  which  were  destroyed  by  fire. 
Verdict  for  the  plaintiflT. 

The  policy  contained  the  following  provision,  among  others : 
"  The  assured  by  the  acceptance  of  this  policy  hereby  warrants, 
that  any  application,  survey,  plan,  statement,  or  descnption,  con- 
nected with  procuring  this  insurance,  or  contained  in  or  referred 
to  in  this  poHcy,  is  true,  and  shall  be  a  part  of  this  policy;  that 
the  assured  has  not  overvalued  the  property  herein  described, 
nor  omitted  to  state  to  the  company  any  information  material  to 
the  risk." 

The  property  insured  was  situated  within  a  few  feet  of  a  rail- 
road track,  on  which  locomotive  engines  frequently  passed.  The 
plaintiff  omitted  to  state  this  fact  in  her  application.  On  the 
question  whether  this  was  the  suppression  of  a  material  fact,  the 
plaintiff  was  permitted,  subject  to  exception,  to  read  to  the  jury 
as  evidence,  s.  214,  c.  112,  Mass.  P.  S.,  which  is  as  follows: 
"  Every  railroad  corporation  and  street  railway  company  shall 
be  responsible  in  damages  to  a  person  or  corporation  whose 
buildings  or  other  property  may  be  injured  by  fire  communi- 
cated by  its  locomotive  engines,  and  shall  have  an  insurable 
interest  in  the  property  upon  its  route  for  which  it  majr  be  so 
held  responsible,  and  may  procure  insurance  thereon  in  its  own 
behalf." 

This  is  the  same  case  as  Davis  v.  Insurance  Co.,  67  N.  H.  218. 
The  plaintiff  moves  for  a  rehearing  on  the  opinion  delivered  in 
that  case,  on  the  point  that  the  contract  should  be  construed  by 
the  laws  of  Massachusetts. 

Samuel  C.  Eastmany  for  the  plaintiff. 

StreeteTy  Walker  ^  G^WLse^  for  the  defendants. 

Wallace,  J.  The  contract  is  to  be  construed  according  to 
the  laws  of  Massachusetts,  and  the  plaintiff's  motion  for  a  re- 
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hearing  in  Davis  v.  Insurance  Co,,  67  N.  H.  218,  is  denied  for 
the  reasons  stated  in  the  opinion  in  that  case. 

Mass.  P.  S.,  c,  119,  s.  181,  provides  in  substance  that  no  mis- 
representation in  obtaining  a  policj  shall  avoid  it  unless  "  such 
misrepresentation  is  made  with  actual  intent  to  deceive  or  unless 
the  matter  misrepresented  increases  the  risk  of  loss."  One  of 
the  questions  tried  was  whether  the  insured  suppressed  any 
material  fact,  within  the  meaning  of  this  statute,  in  her  applica- 
tion for  insurance.  The  defendants  claimed  that  she  did,  by  not 
informing  them  of  the  existence  of  a  railroad  track  in  close 
proximity  to  the  insured  premises,  which  increased  the  risk  of 
loss  by  fire. 

The  object  of  the  statute  in  regard  to  misrepresentations  of 
the  assured  avoiding  a  policy,  was  to  make  only  such  misrepre- 
sentations a  good  defence  as  concealed  some  matter  which  ac- 
tually increased  the  danger  of  the  property's  burning.  It 
refers  to  the  actual  physical  risk  of  its  taking  fire.  If  the  mat- 
ter concealed  increases  this  risk  of  fire,  it  is  a  good  defence. 
The  risk  of  loss  spoken  of  in  the  statute  does  not  refer  to  the 
question  of  the  ultimate  money  loss  of  the  insurance  company, 
nor  whether  there  is  any  third  person  from  whom  they  might 
recover  damages  in  case  of  loss.  The  question  for  the  jury  was 
whether  the  concealment  of  the  existence  of  a  railroad  near  the 
insured  property  was  the  misrepresentation  of  a  material  fact 
that  increased  the  physical  hazard  of  a  fire.  The  fact  that  the 
insurance  company  might  recover  damages  from  the  railroad 
company  could  have  no  bearing  on  this  question.  If  the  risk 
of  the  property  being  destroyed  by  fire  was  actually  increased, 
yet  the  insurance  company  might  be  unable  to  prove  that  the 
fire  was  caused  by  a  locomotive  engine,  or  the  railroad  company 
might  not  be  good  financially,  and  the  expense  and  trouble  of 
collecting  the  amount  of  the  loss  from  the  railroad  company 
miffht  be  very  considerable.  Notwithstanding  the  statutory 
right  of  the  insurance  company  to  recover  the  amount  of  their 
loss  from  the  railroad  company,  yet,  considering  the  uncertain- 
ties attending  its  enforcement,  they  might  wish  to  decline  to 
insure  the  property  in  view  of  the  increased  risk  from  fire. 

The  admission  of  the  statute  making  railroad  companies  re- 
sponsible in  damages  for  fires  communicated  from  their  engines 
could  not  aid  the  jury  in  determining  the  real  question,  which 
was  whether  the  concealment  of  the  existence  of  a  railroad  close 
to  the  property  was  the  misrepresentation  of  a  matter  which 
increased  the  risk  of  the  property  taking  fire.  It  was  not  com- 
petent evidence  on  that  question.  Its  admission  in  evidence 
before  the  jury  would  have  a  tendency  to  confuse  and  mislead 
them,  and  make  them  think  the  question  for  them  to  determine 
was  not  whether  the  concealment  of  the  existence  of  the  railroad 
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increased  the  risk  of  fire,  but  whether  it  increased  the  risk  of 
money  loss. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  raised. 

Exceptions  sustained. 
All  concurred. 


Merrimack, 
June,  1895. 


TowNE  V.  Thompson.  to  *^'^' 
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A  lessor  is  not  liable  to  a  tenant  of  the  lessee  for  injuries  resulting  from  the 
unsanitary  condition  of  the  premises,  in  the  absence  of  fraudulent  conceal- 
ment of  the  defects  complained  of,  a  warranty  of  fitness,  or  an  agreement 
to  repair. 

Case,  for  negligence.  The  declaration  is  as  follows :  "  In  a  plea 
of  the  case  for  that  the  defendant,  on,  to  wit,  February  1,  1898, 
and  for  a  long  time  previously,  was  the  owner  of  a  certain  tene- 
ment house  situated  on  South  Spring  street  in  said  Concord,  and 
on  said  February  1,  1893,  leased  one  of  the  tenements  in  said 
house  to  one  Addie  Hardy,  who  was  a  boarding-house  keeper 
and  who  intended  to  use  said  tenement  for  the  keeping  of  board- 
ers, of  which  the  said  defendant  had  knowledge;  that  said  Mrs. 
Hardy  continued  to  occupy  said  premises  and  pay  the  rent  there- 
for to  said  defendant  untif,  to  wit,  May  1, 1893,  and  kept  several 
boarders  in  said  tenement,  among  whom  was  the  plaintiff;  that 
it  was  then  and  there  the  duty  of  said  defendant  to  keep  and 
maintain  said  tenement  in  a  healthful  and  cleanly  condition,  to 
provide  proper  means  for  ventilating  the  rooms  and  basement  of 
said  tenement,  and  to  provide  suitable  drains,  sewers,  and  vaults, 
properly  ventilated  and  constructed,  for  the  use  of  said  tenants 
and  lodgers  in  said  tenement;  and  the  plaintiff  avers  that  said 
Thompson  did  not  maintain  and  keep  said  tenement  in  a  health- 
ful and  cleanly  condition,  and  did  not  provide  proper  means  for 
ventilating  the  rooms  and  basement  of  said  tenement,  and  did 
not  provide  suitable  drains,  sewers,  and  vaults,  properly  venti- 
lated and  constructed,  for  the  use  of  said  tenants  and  lodgers, 
but  on  the  contrary,  willfully,  improperly,  and  negligently  per- 
mitted refuse  and  decayed  matter  and  water  to  remain  in  and 
around  said  tenement  and  in  the  basement  thereof,  and  suffered 
and  permitted  said  basement  to  remain  in  a  filthy,  unhealthful, 
and  unventilated  condition,  and  constructed  and  maintained  in 
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Baid  basement  an  unsuitable,  improperly  constructed  vault  and 
privy.  And  the  plaintiff  avers  that  not  knowing  the  true  condi- 
tion of  said  tenement  and  basement  set  forth  as  aforesaid,  he 
commenced  boarding  and  lodging  with  Mrs.  Hardy,  in  said  ten- 
ement, on,  to  wit,  February  1,  1893,  and  continued  to  live  in 
said  tenement  until,  to  wit,  April  22,  1893 ;  that  in  consequence 
and  as  a  direct  result  of  the  aforesaid  filthy,  improper,  and  un- 
healthful  condition  of  said  tenement  and  basement,  he  became 
sick  and  was  attacked  with  a  severe  and  dangerous  disease,  to 
wit,  diphtheria,  and  was  confined  to  his  bed  for  a  long  time,  and 
suffered  great  bodily  and  mental  pain,  and  was  obliged  to  expend 
large  sums  of  money  for  nursing,  medicine,  and  medical  attend- 
ance, and  was  quarantined  by  the  board  of  health  of  said  city, 
and  not  permitted  to  leave  said  house  for  a  long  period  of  time  ; 
and  the  plaintiff  further  avers  that  said  defendant  prior  to  the 
illness  oi  said  plaintiff  had  been  notified  by  the  health  ofiicers  of 
said  city  of  Concord,  of  the  condition  of  said  tenement  and  base- 
ment, as  hereinbefore  set  forth,  and  directed  to  put  the  same  in 
suitable  and  proper  condition ;  that  said  defendant  paid  no  at- 
tention to  said  notice  and  permitted  said  premises  to  remain  in 
the  same  condition  until  they  occasioned  the  illness  of  the  plain- 
tiff set  forth  as  aforesaid ;  to  the  damage  of  the  plaintiff,  as  he 
says,  the  sum  of  one  thousand  dollars  (|l,000)." 

The  plaintiff  amended  by  filing  the  following  additional  count : 
**  In  a  further  plea  of  the  case  for  that  the  defendant  on  the  first 
day  of  February,  1893,  and  for  a  long  time  both  before  and  after 
that  day,  was  the  owner  and  possessor  of  a  certain  tenement 
house,  together  with  the  appurtenances,  situated  at  the  corner 
of  South  Spring  and  Marshall  streets,  in  said  Concord,  and  in 
which  said  plaintiff  from  said  February  1  to  April  22,  1893, 
rightfully  inhabited  and  dwelt ;  that  said  defendant,  well  knowing 
the  premises,  on  said  February  1,  and  for  a  long  time  both  before 
and  after  said  day,  constructed  and  maintained  upon  said  prem- 
ises^ faultv,  insufficient,  improper,  and  defective  drains  and  sew- 
ers, a  faulty,  insufficient,  improper,  and  defective  privy,  a  faulty, 
insufficient,  improper,  unventilated,  and  defective  cellar,  and  on 
said  February  1,  and  for  a  long  time  both  before  and  after  said  day, 
said  defendant,  well  knowing  the  premises,  unjustly  suffered  and 
permitted  to  be  in  and  remain  upon  the  said  premises,  faulty,  in- 
sufficient, improper,  and  defective  drains  and  sewers,  a  faulty, 
insufficient,  improper,  and  defective  privy,  a  faulty,  insufficient, 
improper,  unventilated,  and  defective  cellar ;  arid  the  defendant 
on  said  February  1,  and  for  a  long  time  both  before  and  after 
said  February  1,  permitted  said  faulty,  insufficient,  improper, 
unventilated,  and  defective  drains,  sewers,  privy,  and  cellar  to 
be  out  of  repair,  and,  although  notified  of  their  aforesaid  condi- 
tion, and  agreeing  to  change,  remedy,  and  repair  the  same,  the 
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defendant,  well  knowing  the  premises,  neglected  to  change, 
remedy,  and  repair  the  same,  wherefore  and  by  means  thereof, 
on  divers  days  and  times  between  said  February  1  and  April  22, 
1898,  and  while  said  premises  were  being  used  in  a  reasonable 
and  ordinary  manner  and  for  the  purposes  for  which  they  were 
let,  large  quantities  of  excrement,  filth,  stagnant  and  unwhole- 
some water  penetrated,  issued,  and  flowed  from  out  of  said  drains, 
sewers,  and  privy,  into  and  upon  the  floor  of  said  cellar  in  said 
tenement,  and  also,  thereby  did  create  divers  noisome,  noxious, 
offensive,  and  unwholesome  smells,  odors,  vapors,  gases,  and 
stenches,  during  the  time  aforesaid  in  the  tenement  aforesaid, 
by  means  of  all  which  the  plaintiff,  not  knowing  the  true  condi- 
tion of  the  said  tenement,  became,  on,  to  wit,  April  6, 1893,  sick 
with  a  dangerous  disease,  to  wit,  diphtheria,  and  was  confined 
to  his  bed  and  house,  and  was  thereby  made  to  suffer  great  bod- 
ily and  mental  pain,  and  has  suffered  lasting  and  permanent  in- 
jury to  his  health,  and  was  put  to  great  expense  of  money  and 
loss  of  time  in  trying  to  effect  a  cure." 
The  defendant  demurred. 

Sargent  ^  HoUis  and  WiUiam  H.  Sawyer,  for  the  plaintiff. 

Leach  ^  Stamens  and  Frank  N.  Parsons,  for  the  defendant. 

Wallace,  J.  The  possession  of  leased  premises  is  in  the  ten- 
ant. Persons  who  occupy  by  his  permission,  as  his  sub-tenants, 
servants,  employees,  or  members  of  his  family,  do  not  occupy 
by  permission  of  the  landlord,  and  their  rights  in  regard  to  in- 
juries received  from  defects  in  the  premises  are  governed  by  the 
same  rules  and  are  subject  to  the  same  limitations  as  the  ten- 
ant's. Bowe  V.  ITunking,  135  Mass.  380,  383 ;  Jafe  v.  Sarteau, 
66  N.  T.  398 ;  1  Tay.  L.  &  T.,  s.  175  a.  The  plaintiff  was  occu- 
pying the  defendant's  premises  by  the  permission  of  the  tenant 
and  not  by  invitation  of  the  landlord,  and  had  the  same  rights 
against  the  landlord  as  the  tenant, —  those  of  a  lessee  against  a 
lessor.  The  lessee  takes  an  estate  by  purchase  in  the  premises 
hired.  The  rule  of  caveat  emptor  applies  the  same  as  between 
buyer  and  seller.  It  rests  with  the  lessee  to  make  the  necessary 
examination  to  determine  whether  the  premises  are  safe  and 
suitable  for  the  purpose  for  which  they  are  hired.  There  is  no 
warranty  implied  in  the  ordinary  contract  of  letting  that  the 
premises  are  reasonably  safe  or  suitable  for  the  uses  intended,  or 
that  the  landlord  will  keep  the  leased  premises  in  repair;  and  in 
the  absence  of  any  warranty,  or  of  deceit  or  fraud  on  the  part  of 
the  landlord,  the  lessee  takes  the  risk  of  the  quality  of  the  prem- 
ises, and  cannot  make  the  landlord  answerable  for  any  injuries 
sustained  by  him  during  his  occupancy  by  reason  of  the  defec- 
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tive  condition  of  the  premises,  or  even  of  their  faulty  construc- 
tion. Scoti  V.  Simons,  64  N.  H.  426 ;  Bobbins  v.  Jones,  16  C.  B. 
N.  S.  221 ;  Bowe  v.  Hunking,  supra ;  Cowen  v.  Sunderland,  145 
Mass.  368 ;  McKeon  v.  Cutter,  156  Mass.  296 ;  Bertie  v.  Flagg, 
161  Mass.  504;  1  Tay.  L.  &  T.,  5.  175  a;  Buswell  Pers.  luj., 
s.  82. 

If  the  defendant,  by  concealing  a  defect  known  to  him,  had 
induced  Mrs.  Hardy  to  become  his  tenant,  and  she  or  her  prop- 
erty had  been  injured  by  his  deceit,  without  fault  on  her  part, 
there  would  have  been  a  question  which  the  case  does  not  pre- 
sent. No  misrepresentation,  concealment,  or  wrongful  failure 
to  disclose  a  defect,  is  alleged  in  the  declaration,  and  is  therefore 
not  a  matter  to  be  considered  on  demurrer.  A  large  part  of  the 
plaintiff's  argument  relates  to  an  asserted  duty  of  a  landlord  to 
disclose  hidden  defects.  The  declaration  does  not  allege  such  a 
duty  or  a  breach  of  it.  The  plaintiff  does  not  rely  upon  a  war- 
ranty that  the  tenement  was  fit  for  use  and  occupation  as  a  resi- 
dence, and  he  admits  that  the  defendant  had  not  made  any  con- 
tract to  keep  the  premises  in  a  condition  suitable  for  that  use. 
He  does  not  contest  the  two  points  settled  in  Scott  v.  Simons, 
that  there  was  no  implied  warranty  of  fitness  for  occupation,  and 
no  implied  contract  to  keep  the  premises  in  repair ;  and  he  does 
not  allege  in  pleading  or  contend  in  argument  that  there  was 
any  express  contract  on  either  point. 

It  is  not  alleged  that  the  defendant  carried  filth  to  the  prem- 
ises after  they  were  let  to  Mrs.  Hardy.  The  charge  is  one  of 
omission.  In  the  first  count  it  is  alleged  that  it  was  the  defend- 
ant's duty  to  keep  the  tenement  in  a  healthful  and  cleanly  con- 
dition, and  that  he  did  not  perform  this  duty.  The  relation 
between  him  and  his  tenant  was  one  of  contract.  No  contract 
is  alleged  binding  him  to  keep  the  tenement  in  a  healthful  and 
cleanly  condition  ;  and  the  plaintiff,  being  on  the  premises  as  a 
boarder  under  a  contract  with  the  tenant,  had  no  greater  rights 
as  against  the  defendant  than  Mrs.  Hardy  had.  So  long  as  he 
violated  no  contract  and  did  not  invade  the  premises,  he  was 
no  more  liable  to  his  tenant,  or  the  boarders  residing  there  in  the 
exercise  of  contractual  rights  acquired  from  the  tenant,  for  an 
uninhabitable  condition  of  the  premises,  than  he  would  have 
been  for  not  covering  the  house  if  the  roof  had  been  removed 
by  whirlwind  or  fire.  He  was  not  bound  to  keep  the  house  in  a 
habitable  condition  because  his  contract  with  his  tenant  did  not 
require  him  to  do  it;  and  his  obligations  to  persons  residing 
there  under  contracts  with  his  tenant  were  no  greater  than  his 
obligations  to  his  tenant  under  whom  they  acquired  their  rights 
of  residence.  So  far  as  his  alleged  omission  is  concerned,  the 
case  is  as  if  Mrs.  Hardy  had  been  grantee  of  the  f  ^e  instead  of 
grantee  of  a  term. 
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If  he  were  responsible  for  a  nuisance  on  his  premises  that  in- 
jured the  occupants  of  adjoining  land  owned  by  A,  it  would  be 
because  he  invaded  the  territory  of  A  with  noxious  air,  as  he 
would  be  liable  for  invading  it  with  cattle  or  a  hostile  force  of 
men.  When  the  plaintiff  went  to  live  on  the  defendant's  terri- 
tory under  a  contract  with  the  defendant's  tenant,  he  accepted 
the  contractual  rights  acquired  by  the  tenant ;  and  those  rights 
did  not  include  a  right  to  have  the  premises  kept  in  a  condition 
suitable  for  residence. 

What  is  said  in  Scoti  v.  Simons  about  a  landlord's  liability  for 
faulty  construction  was  evidently  intended  to  be  a  mere  repeti- 
tion of  the  doctrine  of  Alston  v.  Grants  8  E.  &  B.  128,  and  is 
based  upon  a  misunderstanding  or  misapplication  of  that  case. 
Grant,  having  a  reservoir,  constructed  a  sewer  which  carried  off 
the  water  from  the  reservoir  under  a  street  near  two  of  his 
houses.  Subsequently  he  let  the  houses  to  Alston,  and  continued 
to  use  the  sewer  as  before.  It  does  not  appear  that  the  sewer 
was  on  the  premises  leased  to  Alston.  Whether  it  was  or  was 
not  seems  not  to  be  material,  as  Grant  retained  the  use,  control, 
and  management  of  the  sewer  for  his  purpose  of  carrying  off  the 
water  from  his  reservoir,  which  apparently  was  not  on  the  leased 
premises  and  evidently  was  not  leased  to  Alston.  By  reason  of 
the  unskillful  construction  of  the  sewer,  water  escaped  from  it 
into  the  cellars  of  the  houses.  The  plaintiff's  argument  put  his 
claim  on  the  ground  that  he  had  the  same  right  of  action  that 
he  would  have  had  if  he  had  been  the  owner  of  the  fee,  and  not 
on  the  relation  of  landlord  and  tenant.  He  did  not  claim  that 
he  was  tenant  of  the  sewer,  but  relied  wholly  on  the  rights  of 
adjacent  owners  and  the  obligation  of  A  not  to  make  an  unrea-^ 
sonable  use  of  his  own  land  that  would  be  injurious  to  the  own- 
ers of  adjoining  lands.  The  case  was  argued  and  decided  ovt 
that  ground,  and  it  has  no  bearing  on  a*  case  of  landlord  and 
tenant,  like  Scott  v.  Simons,  in  which  there  is  no  unreasonable 
use  of  adjoining  land  and  no  use  made  of  leased  premises  by  the 
landlord,  and  in  which  the  rights  of  the  tenant  and  those  claim- 
ing under  him  are  necessarily  created  by  the  contract  of  letting 
and  hiring  between  the  landlord  and  the  tenant. 

What  is  said  in  Scott  v.  Simons  about  a  landlord's  liability  for 
suffering  a  drain  to  remain  defective  after  notice  that  it  had  be- 
come so,  is  a  contradiction  of  the  decision  in  the  same  case  that 
he  is  not  bound  to  keep  the  leased  premises  in  repair,  and  is 
based  on  a  misapplication  of  Church  v.  Buchhart,  3  Hill  193,  in 
which  the  wall  of  a  building  that  had  been  destroyed  by  lire  was 
blown  over  upon  a  traveler  in  the  street.  For  the  purpose  of 
that  case,  the  traveler  had  the  rights  of  an  owner  of  adjoining 
land.  The  owner  of  the  wall  was  negligent  in  allowing  the  wall 
to  stand  in  a  dangerous  condition.  He  was  liable  as  he  would 
VOL.  Lxvra.    22 
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have  been  if,  in  rebuilding  the  wall,  he  had  carelessly  dropped  a 
brick  or  stone  on  an  ac^oining  owner  properly  standing  or  mov- 
ing on  his  own  soil.  He  was  liable  for  an  unreasonable  use  of 
his  own  land  causing  an  injury  to  one  exercising  a  right  of  an 
owner  of  adjoinine  land.  This  liability  seems  to  have  been  in- 
advertently taken  m  Scott  v.  Simoiis  as  a  liability  of  a  landlord  to 
keep  leased  premises  in  repair.  It  is  expressly  said  that  he 
would  be  liable  for  not  repairing  a  drain,  although  it  is  expressly 
held  in  the  same  case  that  when  he  is  not  bound  by  express  con- 
tract to  keep  leased  prenjises  in  repair,  no  such  contract  is  im- 
plied by  law.  Whether  the  grant  is  of  the  fee,  or  of  a  term  of 
years  or  days,  the  rights  of  the  grantee  and  those  claiming  under 
him  may  be  those  of  adjoining  owners,  if  the  grantor  owns  adjoin- 
ing land ;  but  the  rights  pf  the  grantee  and  those  claiming  under 
him  in  the  granted  premises  are  derived  from  the  ffrant,  and  if 
the  grant  does  not  require  the  grantor  to  change  tne  structure 
of  buildings  or  drains  on  the  granted  premises,  or  repair  them, 
he  is  under  no  obligation  to  the  grantee  so  to  do.  In  Church  v. 
jBuckharty  if  the  owner  of  the  dangerous  wall  had  leased  the  lot, 
with  the  dangerous  wall  upon  it,  to  the  traveler  upon  whom  it 
fell,  and  the  wall  had  fallen  upon  the  lessee  while  at  work  on 
the  lot  cultivating  it  as  a  garden,  the  lessor  would  not  have  been 
liable,  unless  for  deceit  in  not  disclosing  a  hidden  defect  or  on 
•some  other  ground  not  presented  by  this  case;  although  he 
^ould  be  liable  for  damage  done  an  adjoining  lot  by  the  fall  of 
the  wall,  if  his  allowing  the  wall  to  stand  in  a  dangerous  condi- 
vtion  was  an  unreasonable  use  of  his  land,  as  the  nuisance  cau.^ed 
l)y  a  defective  drain  might  be  if  it  invaded  the  adjoining  lot  with 
poisonous  exhalations.  On  the  question  of  liability,  it  might  not 
be  material  whether  the  invasion  were  of  bricks  or  of  polluted 
atmosphere.  A  tenant  would  assume  the  risks  of  a  dangerous 
condition  of  the  leased  premises,  unless  there  were  deceit,  spe- 
cial rights  created  by  express  contract,  or  some  cause  of  action 
that  does  not  appear  in  this  case.  Aside  from  the  errors  o{  Scott 
V.  Simons,  the  plaintiff's  chief  contention  is  that  a  tenant,  or  a 
person  claiming  under  him  and  having  his  rights,  also  has, 
against  the  landlord,  the  rights  of  an  adjoining  owner, —  a  doctrine 
that  we  are  unable  to  adopt. 

Demurrer  sustained. 
Parsons,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  ) 
June,  1895.) 

Whittredgb  V.  Maxam. 

The  defendant's  insolvency  within  three  months  after  the  attachment  and 
the  delivery  of  the  property  receipted  for  to  his  assignee,  is  an  answer  to 
a  suit  by  the  sheriff  upon  a  receipt  for  the  attached  property. 

Assumpsit.     The  facts  are  stated  in  the  opinion. 

Sargent  ^  HoUis,  for  the  plaintiff. 

Napoleon  B,  Hale  and  Leach  ^  Stevens^  for  the  defendant. 

Alhin  ^  Martin  and  De  Witt  C.  Howe,  for  Lewis  B.  Hoyt. 

Parsons,  J.  Upon  the  writ  in  this  suit  the  sheriff  made  an 
attachment  of  personal  property.  One  Hoyt  receipted  therefor 
at  the  request  of  a  third  person  who  claimed  to  own  the  property 
attached,  and  to  whom  Hoyt,  the  receiptor,  delivered  it.  The 
officer  made  a  demand  upon  the  receiptor  which  was  refused. 
The  date  of  the  receipt  and  demand  is  not  stated,  but  it  is  as- 
sumed that  both  were  on  the  day  of  the  attachment  .  The  suit 
was  duly  entered  in  court,  but  within  three  months  from  the 
date  of  the  attachment  the  defendant  filed  a  petition  in  insol- 
vency, and  has  been  discharged  by  the  probate  court.  The  plain- 
tiff is  a  resident  of  this  state,  but  has  not  proved  his  claim  in 
insolvency.  When  the  assignment  was  made  the  property  at- 
tached and  receipted  for  was  turned  over  to  the  assignee,  who 
sold  it.  The  insolvency  and  discharge  of  the  defendant  is  sug- 
gested, and  the  defendant  moves  to  dismiss  the  action.  The 
plaintiff  claims  the  right  to  prosecute  the  action  to  judgment 
and  hold^the  receiptor  upon  the  receipt  given  for  the  property, 
but  concedes  that  the  discharge,  if  pleaded,  is  an  answer  to  the 
action  so  far  as  a  personal  judgment  against  the  defendant  is 
concerned.  Batchelder  v.  Batcl^lder,  66  K  H.  31 ;  P.  S.,  c.  201, 
s.  36.  But  although  the  plaintiff  cannot  have  a  personal  judg- 
ment against  the  defendant,  he  would  be  entitled,  in  case  he  has 
a  valid  existing  property  attachment,  to  a  judgment  in  rem 
against  the  property  legally  held  for  the  satisfaction  of  his  debt. 
Batchelder  v.  Putnam,  54  N.  H.  84 ;  Lamprey  v.  Leavitt,  20  N.  H. 
544,  546 ;  Kittredge  v.  Warren,  14  N.  H.  509,  537 ;  Ives  v.  Siurais, 
12  Met.  462,  464.  But  in  the  present  case  it  is  also  conceded 
that,  by  force  of  the  assignment,  the  attachment  made  less  than 
three  months  before  was  dissolved.     P.  S.,  c.  201,  s.  26.     The 
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creditor's  right  to  apply  a  portion  of  the  debtor's  property  se- 
cured by  the  attachment  to  the  payment  of  his  debt,  to  the 
exclusion  of  the  claims  of  other  creditors,  was  defeated  and 
ended  by  the  assignment  before  the  plaintiff's  attachment  ma- 
tured by  lapse  of  time.  The  security  the  creditor  obtained  by 
his  attachment  was  merely  a  provisional  one,  liable  to  be  defeated 
by  an  assignment  within  the  statutory  period.  The  plaintiff, 
therefore,  is,  upon  his  own  admissions,  entitled  neither  to  a  per- 
sonal judgment  against  the  defendant,  nor  to  a  judgment  in  rem 
against  the  property  attached.  Therefore,  as  between  the  par- 
ties to  this  suit,  the  motion  to  dismiss  should  be  granted,  unless 
the  plaintiff  insists  that  the  discharge  be  formally  pleaded. 

The  claim  of  the  plaintiff  is  that  he  is  entitled  to  a  judgment 
in  order  to  enable  him  to  prosecute  a  supposed  remedy  against 
the  receiptor.  The  receiptor  is  not  a  party  to  this  action.  He 
will  not  be  bound  as, to  his  liability  upon  the  receipt  by  any  con- 
clusions to  which  we  might  come  in  that  respect  in  this  case; 
but  since,  if  the  claim  of  the  plaintiff  is  well  founded  that  he  has 
a  remedy  against  the  receiptor,  which  would  be  lost  if  the  pres- 
ent action  were  dismissed,  justice  would  require  some  order  to 
preserve  those  rights,  while  if  the  conclusion  is  that  the  plaintiff 
has  no  remedy  against  the  receiptor  there  is  no  occasion  for  any 
judgment  except  that  of  dismissal,  we  have  considered  that 
question. 

The  contract  of  the  receiptor  is  a  special  one.  He  in  no  sense 
becomes  a  surety  or  guarantor  for  the  original  debt  or  liable  to 
the  creditor  therefor.  The  contract  of  the  receiptor  is  that  he 
has  received  for  safe-keeping  certain  attached  property  which 
he  agrees  to  deliver  upon  demand.  In  defence  to  a  suit  upon 
the  receipt,  the  receiptor  may  show  that  the  property  has  gone 
to  a  person  having  a  better  title.  Clement  v.  LiitUy  42  N.  H.  563, 
570;  Billy.  Wiggin,  31  N.  H.  292,  302;  Scott  v.  Whittemore,  27 
K  H.  309,  321 ;  Webster  v.  Harper,  7  N.  H.  594,  596 ;  Healey  v. 
Hutchinson,  66  N.  H.  316.  He  is  not  estopped  by  the  receipt  to 
claim  the  goods  as  his  own  property.  Morse  v.  Hard,  17  N.  H. 
246,250;  Barron  y.  Cobldgh,  11 'N,  H.  557;  Robinson  y.  Mans- 
field, 13  Pick.  139;  Tucker  v.  Adams,  63  N.  H.  361.  He  is  not 
responsible  for  loss  or  injury  to  the  property  without  fault  on 
his  part.  Cross  v.  Brown,  41  N.  H.  283.  That  the  property  was 
exempt  from  attachment  is  a  defence  if  the  oflScer  is  not  liable 
to  the  debtor.  Stone  v.  Sleeper,  59  N.  H.  205.  The  officer's  right 
to  maintain  an  action  upon  the  receipt  depends,  therefore,  upon 
his  right  to  the  possession  of  the  property.  If  he  has  no  ri^ht  to 
apply  the  property  on  the  plaintiff's  exe'cution  because  it  is  ex- 
empt from  attachment,  because  it  is  the  property  of  the  receiptor 
or  another,  or  because  the  attachment  has  been  dissolved  or 
never  existed,  the  action  cannot  be  maintained  against  the  re- 
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ceiptor  unless  the  sheriff  is  liable  to  the  debtor  or  some  third  per- 
son. Webster  v.  HarpeVy  7  N.  H.  594,  697.  By  the  assignment, 
all  the  debtor's  property  rights  vested  in  the  assignee.  So  far  as 
the  attachment  was  an  interference  with  or  diminution  of  the 
defendant's  property  right  in  the  specific  property  attached, 
against  the  assignee,  it  was  void.  Since  the  attachment  the 
property  has  been  surrendered  to  the  assignee,  and  is  held  by 
a  title  paramount  to  that  of  the  officer  under  the  attachment. 
But  it  is  claimed  that  even  if  this  were  so,  in  case  the  demand 
had  not  been  made,  the  making  of  the  demand  fixed  the  liability 
of  the  receiptor.  But  the  plaintiff  can  be  in  no  better  position, 
the  officer  can  have  no  better  title  to  the  property,  because  the 
receiptor  did  not  deliver  the  ffoods,  than  he  would  have  had  if 
they  had  been  delivered.  If  they  had  been  returned  to  the 
sheriff  when  demanded,  upon  the  assignment  they  must  have 
passed  to  the  assignee.  The  officer  could  not  set  up  a  dissolved 
attachment  against  the  claim  of  the  assignee.  Nor  would  the 
plaintiff  be  in  any  better  position  if  the  officer  could  now  re- 
cover of  the  receiptor  the  value  of  the  goods  upon  the  receipt ; 
the  only  ground  for  such  recovery  beinff  the  officer's  liability  to 
the  assignee  or  some  third  person,  the  proceeds  of  the  suit 
could  not,  without  violation  of  law,  be  applied  to  the  exclusive 
satisfaction  of  the  plaintiff's  debt,  but  must  be  applied  by  the 
assignee  to  the  payment  of  the  debts  of  all  the  insolvent's  cred- 
itors, or  paid  over  by  the  sheriff  to  the  owner. 

Our  conclusion  is  that  the  insolvency  proceedings  having  dis- 
solved the  plaintiff's  attachment,  and  the  attached  property  hav- 
ing gone  into  the  possession  of  the  assignee,  the  receiptor  is 
relieved  from  liability  upon  the  receipt.  The  same  conclusion 
is  reached  in  Massachusetts  and  in  Maine.  Wright  v.  Dawson, 
147  Mass.  384;  Mitchell  v.  Gooch,  60  Me.  110,  113. 

Case  discharged. 
All  concurred. 
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Merrimack,  ? 
June,  1895.  f 

i"^ ^  New  York  Life  Insurance  Co.  v,  McKellar  ^  a. 

ljt_J50 

The  surrender  of  a  bond  upon  which  A  was  liable  is  a  sufficient  consideration 
for  a  promissory  note  signed  by  A  as  principal  and  by  B  and  0  as  sure- 
ties. 

A  promissory  note  executed  in  this  state,  but  payable  in  Massachusetts  and 
delivered  there  upon  surrender  of  a  bond  held  by  the  payees,  is  a  Massa- 
chusetts contract,  and  the  liability  of  the  parties  thereto  is  to  be  deter- 
mined by  the  laws  of  that  state. 

Assumpsit,  on  a  promissory  note  for  $290,  payable  to  the 
plaintiffs  at  Boston,  Mass.,  in  six  months,  with  interest,  and 
dated  November  9,  1892.  Facts  agreed.  The  note  is  signed 
upon  its  face  by  one  of  the  defendants,  McKellar,  while  the 
names  of  the  other  defendants,  Priest  and  Bell,  are  written  across 
the  back  in  the  usual  manner  of  indorsements.  Priest  and  Bell, 
only,  defend  the  suit,  and  place  their  defence  upon  the  following 
grounds :  (1)  That  the  note  was  without  consideration  as  to 
them ;  (2)  that  the  note  was  a  Massachusetts  contract,  and  that 
by  Massachusetts  law  they  are  discharged  by  the  plaintiffs'  fail- 
ure to  give  them  notice  of  non-payment  by  McKellar ;  (3)  that 
they  were  sureties  for  McKellar,  and  have  been  discharged  by 
an  agreement  between  McKellar  and  the  plaintiflfe  extending  the 
time  of  payment  of  the  note  ;  (4)  that  material  alterations  of  the 
note  have  been  made  by  the  plaintiffi. 

The  note  was  given  under  the  following  circumstances :  Mc- 
Kellar was  canvassing  agent  for  the  plaintiffs  according  to  the 
terms  of  two  written  contracts,  the  first  dated  January  26,  1891, 
and  the  second  dated  February  29, 1892.  McKellar  began  work, 
under  the  terms  incorporated  in  the  first  contract,  about  Janu- 
ary 1,  1891,  and  was  to  receive  as  compensation  commissions  on 
the  policies  written,  according  to  terms  set  out  in  the  contract; 
or,  in  lieu  of  the  commissions,  on  written  request,  whenever  a 
certain  amount  of  insurance  was  placed  in  any  week,  he  might 
under  the  contract  receive  a  weekly  loan  of  $20.  From  Janu- 
ary, 1891,  to  February,  1892,  McKellar  received  advances  or 
loans  to  the  amount  of  $20  per  week  for  himself  and  various  ad- 
vances for  sub-agents,  whether  he  had  placed  the  required  amount 
of  insurance  or  not.  August  8,  1891,  after  frequent  requests  by 
the  plaintiffs,  McKellar  gave  a  bond  to  the  plaintiffs  (tilled  out  by 
them),  with  defendants  f  riest  and  Bell  as  sureties,  for  the  sum  of 
$500,  conditioned  for  the  faithful  performance  of  McKellar's 
duties  as  agent  for  the  plaintiffs.  At  the  date  of  the  bond,  Mc- 
Kellar was  indebted  to  the  company  in  the  sum  of  $990,  of  which 
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$380  was  for  advances  to  sub-agents.  When  Priest  and  Belt 
signed  the  bond  McKellar  informed  them  that  he  owed  nothing 
to  the  company,  but  no  representations  were  made  to  or  by  the 
company  except  so  far  as  McKellar  may  have  made  them.  Ou 
February  29,  1892,  the  plaintiffs  cancelled  McKellar's  first  con- 
tract, he  being  then  indebted  to  the  company  to  the  amount  of 
$1,717.88.  On  that  date  a  new  contract  was  made,  by  the  terms 
of  which  McKellar  was  to  receive  as  compensation  commissions 
at  a  certain  rate  on  first-year  premiums,  while  commissions  on 
renewals  were  to  be  applied  to  reduce  his  indebtedness  to  the 
company,  as  specified  therein. 

October  31,  1892,  the  plaintiffs  notified  Bell  and  Priest  that 
the  company  would  hold  them  for  the  amount  of  the  bond.  As 
a  result,  a  conference  was  held  in  Boston,  where  it  was  agreed 
that  the  company  should  receive  $204.17  in  cash,  being  the  total 
amount  retjeived  by  McKellar  for  premiums  and  not  turned  over 
to  the  company,  and  a  note  for  the  balance  of  the  bond,  drawn 
at  six  months,  with  interest,  signed  by  McKellar  and  indorsed 
by  Bell  and  Priest.  At  that  time  McKellar's  total  indebtedness 
to  the  company  was  $1,134.63,  the  balance  above  the  amount  of 
$204.17  being  advances  made  to  McKellar  and  sub-agents.  In 
accordance  with  this  agreement,  cash  to  the  amount  of  $210  was 
paid  to  the  plaintiffs  by  the  defendants,  and  the  note  in  suit  was 
delivered  to  the  plaintiffs ;  and  thereupon  the  plaintiffs  cancelled 
and  surrendered  the  bond.  The  note  was  written  by  Bell,  signed 
by  McKellar,  and  indorsed  by  Bell  and  Priest,  at  Derry  Depot, 
N,  H.,  and  delivered  to  the  plaintiffs  by  McKellar  at  Boston,^ 
Mass.,  where  the  bond  was  surrendered. 

Sargent  ^  HolliSy  for  the  plaintiffs. 

Greenleaf  K,  Barilett,  for  the  defendants  Bell  and  Priest. 

Parsons,  J.  It  is  not  material  whether  the  defendants  Priest 
and  Bell  were  liable  to  the  plaintiffs  upon  the  bond  or  not. 
There  is  no  question  but  that  McKellar  was  indebted  to  the 
plaintiffs,  and  was  liable  upon  the  bond  which  was  surrendered 
upon  the  giving  of  the  note  in  suit.  His  liability  and  the  sur- 
render of  the  bond  was  a  sufficient  consideration  for  the  note  ; 
and  a  distinct  consideration  moving  from  the  plaintiffs  to  the 
defendants,  who  entered  into  the  undertaking  prior  to  the  deliv- 
ery of  the  note  to  the  payee,  is  unnecessary.  In  Savage  v.  Fox,. 
60  N.  H.  17,  the  defendant,  a  married  woman,  was  sued  as  surety 
upon  a  promissory  note.  The  consideration  of  the  note  sued 
was  a  prior  note  given  by  the  same  person,  which  she  also  signed 
as  surety.  At  the  time  of  signing  the  first  note,  she,  as  a  mar- 
ried woman,  had  no  legal  capacity  to  enter  into  a  contract  of 
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suretyship,  and  the  note  was  invalid  as  against  her.  The  first 
note  beinff  valid  against  the  principal,  its  surrender  coincident 
with  the  defendant's  contract  of  suretyship  was  held  a  good  con- 
sideration for  the  note  in  suit.  It  is  said :  " '  The  undertaking  of 
one  man  for  the  debt  of  another  does  not  require  a  consideration 
moving  between  them.'  There  being,  in  this  case,  a  suflBcient 
-consideration  for  the  note  in  suit  as  between  the  payee  and  the 
principal,  it  is  immaterial  whether  the  defendant  was  liable  on  the 
iirst  note  or  not.''  Savage  v.  Fox^  supra,  19.  So,  in  the  present 
case,  the  surrender  of  the  bond  upon  which  McKellar  was  ad- 
mittedly liable,  coincident  with  the  defendants'  promise  as  sure- 
ties, furnishes  a  suflBlcient  consideration  for  their  promise. 

The  defendants,  having  signed  in  blank  upon  the  back  of  the 
note  before  its  delivery  to  the  payee,  are,  by  the  law  of  this  state, 
liable  as  original  promisors,  and  are  not  indorsers  entitled  to 
notice.  PhiUips  v.  Johnsm,  64  N.  H.  893,  400 ;  Carrier  v.  Fel- 
lows, 27  N.  H.  866,  370;  Benton  v.  Willard,  17  N.  H.  593,  595; 
Martin  v.  Boyd,  11  N.  H.  385.  But  by  Mass.  P.  S.,  c,  77,  s,  15, 
"  Every  person  becoming  a  party  to  a  promissory  note  payable 
on  time,  by  a  signature  in  blank  on  the  back  thereof,  shall  be 
entitled  to  notice  of  non-payment  the  same  as  an  indorser."  The 
defendants  Priest  and  Bell  were  not  notified  of  the  non-payment 
of  the  note  at  maturity,  and  claim  that  their  contract  with  the 
plaintiffs  was  a  Massachusetts  contract,  governed  by  Massachu- 
setts law,  and  that  by  the  failure  to  give  notice  to  them,  such  as 
indorsers  would  be  entitled  to,  they  are  discharged.  *'  The  gen- 
eral rule  is  that  the  law  of  the  place  where  the  contract  is  made 
is  to  govern  as  to  its  nature,  validity,  construction,  and  effect 
(Stevens  v.  Norris,  80  N.  H.  466,  470).  ...  If,  however,  the  par- 
ties to  a  contract  have  a  view  to  its  being  executed  elsewhere,  it 
is  to  be  governed  according  to  the  law  of  the  place  where  it  is  to 
be  executed.  Cox  v.  United  States,  6  Pet.  172,  203 ;  Warder  v. 
Arell,  2  Wash.  (Va.)  282;  Bish.  Con.,  s.  731,  and  authorities 
cited.  '  The  primary  rule  in  all  expositions  of  this  sort  is  that 
of  common  sense.'  Sto.  Conf.  Law,  s,  270.  The  object  is  to 
ascertain  the  real  intention  of  the  parties;  and  to  ascertain  that 
intention,  regard  may  be  had  to  the  nature  of  the  instrument 
itself,  the  situation  of  the  parties  executing  it,  and  the  purpose 
they  had  in  view.  Corwin  v.  Hood^  58  N.  H.  401 ;  Dyer  v.  Hunt, 
5  Is.  H.  401,  405.  In  short,  the  intention  is  to  be  ascertained 
from  all  competent  evidence.  Crawford  v.  Parsons,  63  N.  H. 
438."  Davis  v.  Insurance  Co.,  67  N.  H.  218,  219.  Applying 
these  rules  to  the  contract  in  question,  there  is  no  doubt  that  the 
parties  contracted  with  reference  to  the  laws  of  Massachusetts, 
and  therefore  the  laws  of  Massachusetts  should  control  their 
mutual  rights  and  liabilities.  As  a  result  of  notice  from  the 
plaintiffs  that  the  company  would  hold  the  defendants  Priest 
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and  Bell  for  the  amount  of  the  bond,  a  conference  was  held 
between  the  parties  in  Boston,  where  it  was  agreed  that  the 
company  should  receive  $204.17  in  cash  and  a  note  for  the  bal- 
ance of  the  bond,  drawn  at  six  months,  with  interest,  signed  by 
McKellar,  and  indorsed  by  Bell  and  Priest.  There  is  no  dispute 
that  the  entire  contract,  to  carry  out  which  the  note  was  given, 
was  made  in  Massachusetts.  The  note  was  written  at  Derry,  in 
this  state,  and  the  signatures  of  the  parties  there  attached,  and 
the  note  delivered  to  the  plaintiffs  at  IBoston,  where  the  note  was 
payable,  by  McKellar,  whereupon  the  plaintiffs  cancelled  the 
bond  and  surrendered  it.  In  the  delivery  of  the  note  to  the 
plaintiffs  at  Boston,  McKellar  was  the  agent  of  the  defendants 
and  not  of  the  plaintiflfe.  However  broad  McKellar's  authority 
from  the  plaintiffs  might  be  in  general  terms,  it  did  not  extend 
to  an  adjustment  of  the  defendants'  liability  for  his  own  default. 
Had  the  defendants  given  McKellar  cash  instead  of  the  note  to 
deliver  to  the  plaintiffs,  and  thereby  obtain  the  cancellation  of  the 
bond  and  the  release  of  the  defendants'  liability,  it  would  not  be 
seriously  contended  that  a  payment  to  McKellar  was  a  payment 
to  the  company  so  that  the  defendants  were  discharged  if  Mc- 
Kellar embezzled  the  money.  The  bond  was  not  in  tne  posses- 
sion of  McKellar  when  the  note  was  delivered  to  him.  The 
consideration  of  the  note  was  the  cancellation  of  the  bond,  and 
until  that  took  place  the  note  was  without  consideration.  The 
note  in  suit,  therefore,  was  given  in  furtherance  of  a  Massachu- 
setts contract,  was  delivered  in  Massachusetts,  was  payable  in 
Massachusetts,  and  should  be  construed  as  a  Massachusetts  con- 
tract. The  agreement  was  that  the  plaintiffs  should  have  a  note 
signed  by  McKellar  and  indorsed  by  Bell  and  Priest.  Giving 
effect  to  the  Massachusetts  statute,  the  plaintiffs  received  in  legal 
effect  such  a  note  as  they  agreed  to  receive,  and  the  defendants 
assumed  the  liability  they  agreed  to  assume.  Upon  the  plain- 
tiffs' contention,  the  liability  assumed  by  the  defendants  was 
different  from  what  they  contracted  to  assume  and  the  plaintiffs 
to  receive.  Since  by  construing  the  written  contract  by  Massa- 
chusetts law  the  contract  is  precisely  what  the  parties  expressly 
provided  it  should  be,  it  conclusively  follows  that  they  intended 
the  performance  of  the  contract  should  be  governed  by  Massa- 
chusetts law.  If  the  plaintiffs'  position,  that  the  liability  of  an 
indorser  is  to  be  tested  by  the  law  of  the  place  of  indorsement, 
is  well  founded,  to  the  application  of  this  principle  to  the  present 
case  there  are  two  answers:  First,  where  the  indorsement, 
though  written  in  one  state,  is  to  take  effect  upon  delivery  in 
another,  the  indorsement  is  deemed  to  be  made  in  the  state  of 
delivery.  Sto.  Conf.  Law,  5.  316,  note ;  Lee  v.  Selleck,  33  N.  Y. 
615 ;  Cook  v.  Litchfield,  9  N.  Y.  279 ;  Gay  v.  Rainey,  89  HI.  221 ; 
Chatham  Bank  v.  Allison,  15  la.  357.     Second,  the  defendants  are 
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not  strictly  indorsers.  The  Massachusetts  statute  only  enacts 
that  parties  signing  in  this  manner  shall  be  entitled  to  certain 
rights  of  indorsers.  They,  with  McKellar,  entered  into  a  con- 
tract with  the  plaintiffs  to  be  performed  in  Massachusetts, — the 
place  of  payment.  It  is  a  general  rule  of  law,  that  the  rights  of 
the  parties  to  a  contract,  as  distinguished  from  their  remedies ^  are 
to  be  determined  by  the  law  of  the  place  where  the  contract  i& 
to  be  performed.  Hyde  v.  Goodiiow,  3  N.  T.  266,  269.  The 
liability  of  the  maker  of  a  note  executed  in  one  state  and  payable 
in  another,  is  controlled  by  the  law  of  the  state  in  which  hi& 
engagement  is  to  be  performed.  Lee  v.  Selleck,  supra;  Little 
V.  miei/y  43  N.  H.  109,  113;  and  authorities  above  cited. 
Under  the  law  of  Massachusetts,  the  defendants  were  only  con- 
ditionally, not  absolutely,  obligated  to  performance.  Bank  v. 
Law,  127  Mass.  72.  The  condition  (notice)  has  never  been 
complied  with,  and  the  defendants  are  not  in  fault. 

The  plaintiffs'  further  position,  that  under  Massachusetts  law 
the  defendants  would  not  be  entitled  to  notice,  is  equally  un- 
founded. It  is  undoubtedly  true  that  where  the  note  is  an 
accommodation  note  by  the  maker  for  the  benefit  of  the  indorser, 
the  indorser  is  not  entitled  to  notice  of  non-payment  (Sto.  Pr. 
Notes,  s,  268),  for  the  reason  that  as  primarily,  between  him 
and  the  maker,  the  indorser  is  bound  to  pay  the  note,  he  cannot 
be  injured  by  want  of  notice  of  non-payment  by  the  maker. 
Such  is  not  the  present  case.  The  debt  was  primarily  McKel- 
lar's.  It  was  one  which,  as  between  him  and  the  defendants, 
McKellar  was  bound  to  pay ;  and  which,  if  they  paid,  they  could 
exact  from  him.  In  the  second  place,  the  plaintiffs  agreed  to  . 
accept  in  exchange  for  the  bond  the  conditional  liability  of  the 
defendants  instead  of  a  primary  and  original  one.  The  defend- 
ants were  sureties  for  McKellar  on  the  bond.  They  were  sure- 
ties on  the  note,  in  fact.  They  were  not  made  principal  debtors 
by  a  change  in  form  or  renewal  of  their  liability. 

Before  the  maturity  of  the  note,  by  an  agreement  mth  Mc- 
Kellar, the  plaintiffs  extended  the  time  of  payment  three  months. 
It  is  conceded  that  this  extension,  if  by  a  valid  agreement,  would 
release  the  defendants.  But  as  this  is  an  agreed  case  and  the 
parties  are  not  agreed  as  to  the  meaning  of  the  case  in  this 
respect,  justice  might  require,  in  case  the  decision  turned  upon 
this  point,  that  the  parties  should  be  relieved  from  their  agree- 
ment as  to  this  and  be  permitted  to  try  the  question  of  the 
validity  of  the  agreement.  The  view  we  have  taken  of  the  fore- 
going questions  renders  it  unnecessary  to  determine  this  ques- 
tion, or  to  consider  the  effect  of  the  erasure  of  the  indorsements 
of  payments  from  the  note.  In  accordance  with  the  stipulations 
of  the  reserved  case,  there  should  be  . 

Judgment  for  the  defendants. 
All  concurred. 
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Tyler,  Adm*Xy  v.  Concord  &  Montreal  Railroad. 

In  an  action  for  causing  the  death  of  a  pedestrian  at  a  grade  crossing,  evi- 
dence that  notice  given  of  an  approaching  train  resembled  annoying  con- 
duct to  which  the  deceased  had  been  subjected  at  the  same  place  on 
previous  occasions,  is  admissible  as  tending  to  show  that  the  warning  was 
misinterpreted,  and  not  disregarded. 

Case,  for  negligently  causing  the  death  of  William  H.  Tyler, 
the  plaintifi*'8  intesta^te,  by  running  upon  him  with  a  locomotive 
at  a  grade  crossing  in  Manchester.  Trial  by  jury.  Verdict  for 
the  defendants. 

The  plaintiff's  evidence  tended  to  prove  the  following  facts  : 
Tyler  was  seventy-five  years  old,  somewhat  feeble,  and  very  deaf. 
About  five  o'clock  in  the  afternoon  of  January  18,  1892,  he  left 
the  shop  where  he  was  employed,  for  his  home.  He  passed 
over  a  canal  bridge  immediately  west  of  the  crossing  as  a  train 
was  approaching  from  the  station  to  the  south,  and  walked 
toward  the  tracks.  Some  boys  standing  by  hooted  at  Tyler,  and 
one  or  more  of  them  ran  up  to  him  and  pulled  his  coat  tails. 
Tyler  turned  slightly,  raised  his  cane  but  did  not  strike,  and 
continued  across  the  tracks.  The  boys  then  started  forward 
and  caught  him,  as  if  to  pull  him  back;  but  he  struggled  with 
them,  broke  away,  stepped  between  the  rails  of  the  easterly 
track,  was  struck  by  the  locomotive,  and  injured. 

According  to  the  defendants'  evidence,  only  two  boys  were 
present,  and  there  was  no  hooting  nor  pulling  at  Tyler's  coat, 
except  for  the  purpose  of  warning  him  or  the  approaching  train. 
Smith,  one  of  the  boys,  grasped  him  by  the  arm  and  told  him 
the  train  was  coming.  Tyler  pulled  away  and  stepped  upon  the 
track  in  front  of  the  locomotive. 

In  the  cross-examination  of  Smith,  the  plaintiff  proposed  to 
ask  him  if  other  boys  on  previous  occasions  had  interfered  with 
Tyler  at  this  crossing,  and  had  bothered  him  by  pulling  his  coat 
tails  and  by  talking  to  him.  This  evidence  was  excluded,  and  the 
plaintiff  excepted.  The  plaintiff  also  offered  to  show  that  at  the 
same  hour  on  the  five  days  previous  to  the  accident  boys  had 
annoyed  Tyler  at  the  same  crossing,  and  that  he  had  attempted 
to  use  his  cane  upon  them.  The  evidence  was  excluded,  and  the 
plaintiff  excepted. 

SuUoway  ^  Toplifj  for  the  plaintiff. 

Frank  S.  Streeier  and  Joseph  W.  Fellows^  for  the  defendants. 
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Clark,  J.  The  evidence  that  boys  about  the  crossing  inter* 
fered  with  Tyler,  told  him  that  a  train  was  coming,  and  endeav- 
ored to  restrain  him  from  going  upon  the  tracks,  was  offered  by 
the  defendants  for  the  purpose  of  showing  that  he  was  season- 
ably warned  of  the  impending  danger.  It  was  competent  upon 
the  question  of  Tyler's  negligence,  and,  if  unexplained,  tended 
to  show  such  want  of  care  on  his  part  as  might  have  defeated 
a  recovery  by  the  plaintiff.  If,  however,  Tyler  for  any  reason 
did  not  hear  or  understand  the  warning  given  him,  his  failure  to 
act  upon  it  would  not  be  evidence  of  negligence ;  and  the  ques- 
tion whether  he  did  hear  and  understand  was  material.  The 
plaintiff  proposed  to  ask  a  witness  called  by  the  defendants  if 
other  boys  on  previous  occasions  had  interfered  with  Tyler  at 
the  same  crossing,  and  offered  to  show  by  her  own  witnesses 
that  at  the  same  hour  on  the  five  davs  previous  to  the  accident 
boys  had  annoyed  him,  and  he  had  attempted  to  cane  them. 
This  was  evidence  tending  to  show  that  the  effort  to  warn  Tyler 
was  ineffectual  because  it  was  misunderstood ;  that  Tyler,  who 
might  be  excused  on  account  of  his  deafness  for  not  hearing  the 
language  addressed  to  him,  interpreted  the  actions  of  the  boys 
to  be  a  repetition  of  the  annoyances  to  which  he  had  been  sub- 
jected at  the  same  hour  and  place  on  previous  days,  and  that 
this  was  natural  and  reasonable  under  the  circumstances;  that 
the  attempted  warning  oulj  served  to  distract  Tyler's  attention 
from  the  approaching  train,  which  he  might  otherwise  have 
avoided.  Evidence  of  the  conduct  of  boys  toward  Tyler  on  the 
five  evenings  previous  to  that  of  the  accident  should  ha^fe  been 
admitted  in  order  that  the  jury  might  properly  determine 
whether  Tyler's  failure  to  act  upon  the  warning  given  him  was, 
under  all  the  circumstances,  negligent. 

It  frequently  becomes  the  duty  of  a  trial  justice  to  exclude 
evidence  on  the  ground  of  remoteness  and  for  similar  reasons, 
in  which  case  the  question  is  decided  as  one  of  fact,  and  the 
admission  or  rejection  of  the  evidence  offered  .furnishes  no 
ground  for  exception.  But  in  this  case  the  excluded  evidence 
was  neither  remote  nor  collateral.  It  bore  directlv  upon  a  ma- 
terial question  —  that  of  Tyler's  care  —  and  should  have  been 
admitted. 

Exceptions  sustained. 
Chase  and  Wallace,  JJ.,  did  not  sit:  the  others  concurred. 
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Hillsborough,  ) 
June,  1895.    $ 

First  Presbyterian  Society  of  Antrim  ^  a.  v.  Bass  ^  a. 

A  church  and  society  that  have  had  peaceable,  continuous,  and  uninterrupted 
possession  of  church  property  for  more  than  forty  years  under  claim  of 
ownership  may  dispose  of  the  same  by  vote  of  three  fourths  of  their  mem- 
bers. 

A  pew-holder's  right  of  occupancy  is  subject  to  the  right  of  the  meeting- 
house proprietors  to  sell  the  church  edifice  and  rebuild  elsewhere. 

Bill  in  Equity,  alleging  that  for  more  than  fifty  years  the 
First  Presbyterian  Society  of  Antrim  have  owned  and  used  as 
a  place  of  public  worship,  under  the  forms  and  usages  of  the 
Presbyterian  church,  a  meeting-house,  vestry,  and  appurtenances, 
situate  in  the  central  part  of  Antrim  ;  that  at  a  meeting  holden 
August  6,  1893,  it  was  voted  by  three  fourths  of  all  the  mem- 
bers of  the  society  to  sell  the  propertyj  the  proceeds  to  be  ap- 
propriated to  the  payment  of  indebtedness  and  to  the  use  of  the 
society  at  its  new  place  of  worship;  and  that  the  defendants 
have  taken  possession  of  the  property  under  a  claim  of  owner- 
ship. The  prayer  of  the  bill  is  that  the  rights  of  the  parties  be 
determined,  that  the  defendants  be  enjoined  from  interfering  with 
the  sale  under  the  vote,  or  that  an  order  issue  for  a  sale  of  the 
property  and  a  division  of  the  proceeds  among  the  parties  en- 
titled to  the  same.  The  First  Presbyterian  Church  of  Antrim 
were  joined  as  plaintiffs  by  amendment  The  defendants  deny 
that  the  plaintiffs  are  the  owners  of  the  property  in  controversy 
or  have  any  interest  therein,  and  aver  that  the  property  is 
owned  by  the  Central  Society  in  Antrim,  from  which  the  plain- 
tiffs have  seceded.  Facts  found  by  the  court  are  stated  in  the 
opinion. 

David  Cross  and  Oliver  E,  Branchy  for  the  plaintiffs. 

Charles  H.  Bums^  for  the  defendants. 

Clark,  J.  The  question  presented  is  that  of  title  to  certain 
land  at  Antrim  Center,  a  meeting-house  and  vestry  erected 
thereon,  and  the  appurtenances  thereto.  The  First  Presbyterian 
Society  of  Antrim  allege  that  they  have  owned  and  used  the 
property  in  controversy  for  more  than  fifty  years.  The  defend- 
ants are  in  possession  of  the  property,  and  contend  that  it  is 
owned  by  the  Central  Society  in  Antrim,  from  which  the  plain- 
tiffs are  alleged  to  have  seceded.    The  First  Presbyterian  Society 
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having  erected  a  new  house  of  worship,  three  fourths  of  the 
members  voted  to  sell  the  old  church  property  at  Antrim  Cen- 
ter and  appropriate  the  proceeds  to  the  payment  of  debts  and 
to  the  use  of  the  society  at  the  new  church.  "  Any  building 
used  as  a  place  of  public  worship  may  be  sold  or  disposed  of, 
and  the  proceeds  thereof  be  appropriated  to  like  purposes,  when- 
ever three  fourths  of  all  the  proprietors  so  vote  at  a  meeting 
called  and  notified  as  provided  in  section  three  of  this  chapter.'* 
P.  S.,  c.  153,  s.  8.  Under  this  statute  the  plaintifts  have  a  right 
to  dispose  of  the  property  in  controversy,  and  appropriate  the 
proceeds  to  the  purposes  specified,  if  they  are  the  proprietors 
thereof,  and  not  otherwise. 

The  First  Presbyterian  Church  of  Antrim  was  organized  in 
1788,  by  a  committee  of  the  Presbytery  of  Londonderry,  and 
has  had  a  continuous  and  uninterrupted  existence  to  the  present 
time.  It  has  been  governed  by  committees  with  specified  pow- 
ers, called  the  session,  composed  of  the  pastor  and  elders  or 
deacons  elected  for  life,  according  to  the  laws  and  usages  of  the 
Presbyterian  church.  .  The  session  controls  the  aflkirs  of  the 
church,  and  the  pastor  and  elders,  for  business  purposes,  are  the 
church.  Above  the  session  is  the  presbytery,  which  has  full 
authority  over  the  church  when  appealed  to,  and  directs  the  lo- 
cation of  church  buildings.  Otherwise  the  church  is  practically 
independent. 

In  February,  1825,  seventy  persons,  most  of  them  members 
of  the  church,  subscribed  $3,275  for  the  purchase  of  land  at 
Antrim  Center  and  the  erection  thereon  of  a  new  meeting-house. 
This  amount  was  insuflScient,  and  about  January  1,  1826,  forty- 
four  of  the  subscribers  joined  with  fifteen  others,  most  of  them 
members  and  all  of  them  adherents  of  the  Presbyterian  church, 
in  organizing  the  Central  Society  in  Antrim  for  the  purpose  of 
raising  additional  funds  for  the  completion  of  the  new  church 
and  disposing  of  the  pews  in  the  same.  From  and  after  the  or- 
ganization of  the  Central  Society,  the  seventy  subscribers  took 
no  further  measures  as  a  body  for  the  erection  of  the  church. 
By  common  consent  the  work  was  assumed  and  prosecuted  by 
the  society.  The  church  was  completed  and  dedicated  in  No- 
vember, 1826;  Pews  were  sold  with  this  provision  in  all  the 
deeds :  ^^ Provided,  always,  that  said  house  shall  remain  to  the  use 
of  the  Presbyterian,  church  and  congregation,  worshiping  at 
or  near  the  center  of  the  town,  and  may  not  be  appropriated  to 
other  uses  without  the  consent  of  the  church  and  congregation, 
being  pew-holders."  All  financial  and  prudential  affairs  were 
managed  at  the  annual  meetings  of  the  Central  Society  until 
1838,  after  which  no  meeting  was  held  until  1846.  There  is  no 
evidence  that  the  society  held  any  meetings  or  transacted  any 
business  after  1852,  except  that  in  1869,  pursuant  to  a  notice 
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issued  by  one  of  the  proprietors  at  the  request  of  a  majority,  a 
meeting  was  called  and  held  under  the  name  of  the  "  Proprie- 
tors of  the  Center  Meeting-House  in  Antrim,"  at  which  $325 
was  appropriated  for  repairs  and  raised  by  assessment  upon  the 
value  of  the  pews.  There  is  no  evidence  of  publication  in  any 
newspaper  of  the  proceedings  for  organization,  or  the  intended 
organization,  of  the  Central  Society.  From  1827  to  1862,  meet- 
ings of  the  pew-holders  were  held,  at  which  provisions  were 
made  for  defraying  certain  expenses.  There  is  no  evidence  that 
the  pew-holders  ever  organized  as  a  corporation,  or  adopted 
articles  of  association  or  by-laws,  prior  to  1893.  December  11, 
1852,  sixty-eight  persons,  all  of  them  members  of  the  First  Pres- 
byterian Church  and  of  the  Central  Society,  organized  them- 
selves into  a  religious  society  under  the  provisions  of  R.  S.,  c, 
144,  "  for  the  purpose  of  supporting  the  preaching  of  the  gospel, 
under  the  name  and  style  of  the  First  Presbyterian  Society  in 
Antrim."  Annual  meetings  have  been  held  from  that  time  to 
the  present,  and  regular  provision  has  been  made  for  the  support 
of  the  pastor  and  for  the  other  expenses  of  the  church  and 
society. 

For  more  than  sixty  years  the  First  Presbyterian  Church  oc- 
cupied the  meeting-house  erected  in  1826.  Prior  to  1891,  the 
subject  of  building  a  new  church  in  the  South  Village  had  been 
agitated  on  account  of  the  changes  which  had  taken  place  in  the 
town.  The  people  being  unable  to  agree  among  themselves, 
the  church  appealed  to  the  presbytery.  A  commission  of  the 
presbytery  held  a  public  hearing  in  the  meeting-house  at  Antrim 
Center,  September  18,  1891,  and  on  October  7,  1891,  made  are- 
port  recommending  that  the  church  and  session  at  Antrim  be 
authorized  and  advised  to  erect  a  new  church  building  at  the 
South  Village.  They  also  recommended  that  the  session  hold 
meetings  at  the  Center  and  North  Village  alternately,  after  the 
building  should  be  erected,  for  such  length  of  time  as  the  best 
interests  of  the  church  might  demand.  The  report  was  ac- 
cepted and  adopted  by  the  presbytery.  In  accordance  with  this 
authority  from  the  presbytery,  a  new  church  was  erected  at  the 
South  Village,  and  the  first  service  was  held  in  it  on  February  19, 
1893.  August  5, 1893,  the  First  Presbyterian  Society,  at  a  meet- 
ing duly  called  and  held,  more  than  three  fourths  of  all  the 
members  voting  in  the  aflSrmative,  voted  '*  that  the  society  sell 
their  old  meeting-house  and  all  other  property  belonging  to  said 
society  at  the  center  of  Antrim  for  the  purpose  of  appropri- 
ating the  proceeds  of  sale  to  the  payment  of  any  indebtedness 
and  the  use  of  the  society  at  their  new  place  of  worship."  May 
24,  1894,  and  after  the  commencemept  of  this  suit,  the  session 
of  the  First  Presbyterian  Church  voted  unanimously  to  sell  the 
property  at  the  Center  and  became  a  party  to  the-  bill,  alleging 
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that  ever  since  the  completion  of  the.  meeting-house  at  the 
Center  they  have  been  in  the  sole  possession  and  control  thereof, 
peaceably  and  uninterruptedly,  until  dispossessed  by  the  defend- 
ants. 

Some  of  the  people  were  dissatisfied  with  the  action  of  the 
church  and  society  in  building  a  new  house  at  the  South  Vil- 
lage. July  24,  1893,  none  of  the  members  of  the  Central  So- 
ciety was  alive.  On  that  date  the  defendant  Bass  and  seven- 
teen others,  claiming  to  be  more  than  one  twentieth  of  the 
members  of  the  Central  Society  and  the  owners  of  more  than 
one  twentieth  of  the  property,  signed  an  application  to  a  justice 
of  the  peace,  alleging  that  the  society  had  failed  to  hold  its 
annual  meeting  for  that  year  arid  requesting  that  a  meeting  be 
called  at  the  meeting-house  to  choose  officers,  adopt  rules  and 
regulations,  and  transact  other  business  proper  for  an  annual 
meeting.  The  meeting  was  called,  Bass  and  ten  others  met  at 
the  time  and  place  appointed,  and  voted  to  admit  sixty-four 
other  persons,  "  with  the  same  rights  and  privileges  as  legal 
members."  A  moderator  and  clerk  were  elected,  by-laws  were 
adopted,  and  the  following  resolution  passed:  ^^ Resolved^  that 
the  Central  Society  feel  aggrieved  at  the  dissension  of  the  mem- 
bers who  have  left,  and  that  the  dissenting  members  be  ex- 
pelled." July  24,  1893,  the  same  persons  signed  an  application 
to  the  same  justice,  alleging  that  the  applicants  were  more  in 
number  than  one  twentieth  of  the  pew-holders  in  the  meeting- 
house of  the  Central  Society,  that  the  pew-holders  had  failed 
to  hold  the  annual  meeting  for  that  year,  and  requesting  the 
officer  to  call  a  meeting  to  choose  officers,  adopt  rules  and  regu- 
lations, and  for  other  business.  A  warrant  was  issued,  and  a 
meeting  was  held  at  which  officers  were  elected  and  a  consti- 
tution and  by-laws  adopted.  About  April  15,  1893,  the  defend- 
ants took  possession  of  the  old  meeting-house,  removed  the 
locks  and  put  on  new  ones,  and  have  held  possession  of  the 
house  and  vestry  ever  since.  They  have  organized  a  Congrega- 
tional church  and  society,  and  hold,  use,  and  occupy  the  prop- 
erty to  the  exclusion  of  the  plaintiffs.  The  plainti&  held  one 
service  in  the  house  about  September  1,  1893,  and  after  the  bill 
was  filed,  breaking  into  the  house  for  that  purpose,  since  which 
time  they  have  not  attempted  to  use  the  premises. 

It  is  not  necessary  to  consider  whether  the  Central  Society, 
which  held  no  meetings  for  more  than  forty  years  until  that 
called  upon  the  application  of  the  defendants,  ever  had  a  legal 
existence,  or  whether  by  common  consent  it  was  superseded  oy 
or  merged  into  the  regularly  organized  religious  society  known 
since  December,  1852,  as  the  First  Presbyterian  Society  of  An- 
trim. The  fact  is  found  that  "  land,  house,  and  vestry  have 
been  in  the  possession  of  the  First  Presbyterian  Church  and 
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Society,  and  devoted  to  the  uses  of  said  church,  continuously, 
uninterruptedly,  and  peacefully,  from  December,  1852,  to  the 
spring  of  1893,  the  time  when  they  were  dispossessed  by  the 
defendants,  except  so  far  as  the  repairs  made  in  1870,  voted  at 
the  meeting  held  December  18,  1869,  may  have  been  an  inter- 
ruption of  possession."  The  repairs  upon  the  meetinff-house 
in  1870,  pursuant  to  the  vote  of  the  meeting  held  December  18^ 
1869,  must  be  held  to  have  been  made  by  the  permission  of  the 
church  and  society,  and  do  not  constitute  an  interruption  of  the 
plaintiffs'  possession.  For  forty  years  prior  to  1893,  no  churchy 
or  society,  or  organization  of  any  kind,  had  held  any  meetings,  or 
exercised  any  control  or  dominion  over  the  property,  other  than 
the  First  Presbyterian  Church  and  Society.  Their  title  to  the 
property  and  their  right  to  sell  the  same  in  accordance  with 
their  votes  are  indisputable. 

Nor  have  the  defendants  any  right  to  the  property  as  pew- 
holders.  A  pew-holder's  right  is  only  a  right  to  occupy  his  pew 
during  public  worship,  a  right  of  occupancy  subject  to  the  su- 
perior right  of  the  society  owning  the  pew.  Jones  v.  Totone^  58 
N.  H.  462.  It  is  a  qualified  ownership,  subject  to  the  superior 
title  included  in  the  ownership  of  the  house.  A  pew-holder 
cannot  remove  the  pew,  nor  use  it  for  any  purpose  except  oc- 
cupancy when  the  house  is  open  for  use,  and  pew  tenancy  is  as^ 
accurate  a  designation  of  his  interest  as  pew  ownership.  Colby 
V.  Society^  63  N.  H.  63.  Whoever  purchases  a  pew,  purchases 
it  subject  to  the  right  of  the  society  or  church  to  have  the  meet- 
ing-house where  it  will  best  accommodate  the  whole.  Fisher  v- 
Gnover^  4  N.  H.  180.  "  Pews  or  seats  in  a  meeting-house  or  a 
place  of  public  worship  shall  be  deemed  personal  property.  "^ 
P.  S.,  c.  220,  s.  14. 

Case  discharged^ 
All  concurred. 


Hillsborough,  ? 


June,  1895. 


Bryson  v.  Haley.  Us  44? 


It  is  no  defence  to  an  action  for  work  done  and  materials  furnished  in  fitting 
up  a  barroom,  that  the  plaintiff  knew  the  premises  were  to  be  used  for  the 
illegal  sale  of  liquor. 

Assumpsit,  for  labor  and  materials.    Facts  found  by  the  court. 

The  plaintiff,  a  painter,  furnished  to  the  defendant,  at  his  re« 

quest,  labor  and  materials  in  painting  and  decorating  a  bar  and 

the  room  containing  it.     The  plaintiff  knew  that  it  was  the  pur- 

voL.  Lxvra.    23 
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pose  of  the  defendant  to  use  the  room  and  bar  in  illegally  selling 
intoxicating  liquors ;  and  after  their  completion  they  were  so 
used.  The  plaintiiF  took  no  part  in  their  illegal  use.  It  was 
held  that  the  defendant  was  liable,  to  which  ruling  he  excepted. 

0^  Connor  ^  Shea,  for  the  plaintiff. 

SvUoway  ^  Topliff^  for  the  defendant. 

Blodgett,  J.  The  plaintiff  is  not  precluded  from  a  recovery 
of  the  value  of  his  labor  and  materials  upon  the  bar  and.  the 
room  containing  it  by  his  knowledge  that  the  defendant  intended 
to  use  them  for  an  unlawful  purpose.  The  case  is  not  distin- 
guishable in  principle  from  Delavina  v.  Hilly  65  K  H.  94.  See, 
m  addition,  Tracy  v.  Talmage,  14  N.  Y.  162,—  67  Am.  Dec.  132, 
and  note;  Tyler  y,  Carlisle,  79  Me.  210,— 1  Am.  St.  Rep.  301, 
and  note;  Michael  v.  Bacon,  49  Mo.  474, —  8  Am.  Rep.  138,  and 
note ;  Webber  v.  l)onnelly,  33  Mich.  469 ;  Hubbard  v.  Moore,  24 
La.  An.  591,-13  Am.  Rep.  128;  Mahood  v.  Tealza,  26  La. 
An.  108,—  21  Am.  Rep.  546. 

Exception  overruled. 
£yHASE,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough, 
June,  1895. 


Faucher  V,  Wilson. 


A  truckman  who  is  not  a  common  carrier  is  bound  to  exercise  ordinary  care 
in  respect  to  goods  entrusted  to  him ;  and  if  a  common  carrier,  is  not  liable 
for  losses  happening  from  the  operation  of  natural  causes. 

Case,  against  the  defendant  as  a  common  carrier  of  goods, 
for  the  loss  of  a  hogshead  of  molasses.  Facts  found  by  the 
court 

The  defendant  was  engaged  in  the  business  of  trucking  goods 
for  hire  from  the  railway  freight  station  in  Manchester  to  differ- 
ent stores  in  the  city.  On  one  of  the  warmest  days  in  the  summer 
of  1891,  he  transported  a  hogshead  of  molasses  from  the  freight 
station  to  the  plaintiff's  store  on  Elm  street,  a  distance  of  a  little 
over  half  a  mile.  By  reason  of  the  fermentation  of  the  molasses, 
the  hogshead  burst  while  beinff  unloaded.  The  plaintiff's  loss 
was  not  caused  by  any  want  ot  ordinary  care  on  the  part  of  the 
defendant.     Each  party  moved  for  judgment  in  his  favor. 
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Bumham^  Brown  ^  Warren,  for  the  plaintiff 
Joseph  W,  Fellows,  for  the  defendant. 

Chasb,  J./it  is  not  found  that  the  defendant  was  a  common 
carrier.  The  finding,  that  he  was  engaged  in  the  business  of 
trucking  goods  for  hire  from  the  railway  freight  station  to  differ- 
ent stores  in  the  city,  lacks  the  distinguishing  characteristic  of 
a  common  carrier,  namely,  the  holding  of  oneself  out  as  ready 
'*  to  carry  at  reasonable  rates  such  commodities  as  are  in  his  line 
of  business,  for  all  persons  who  offer  them,  as  early  as  his  means 
will  allow."  Sheldon  V.  Bobinson,  7  N.  H.  157,  163;  Mkins  v. 
Bailroad,  23  K  H.  275 ;  Moses  v.  Bailroad,  24  N.  H.  71,  80,  88, 
89;  McDuffeev.  Bailroad,  62  N.  H.  430,  448;  State  v.  Express 
Co.,  60  K  H.  219,  261;  2  Kent  597,  598;  Sto.  Bailm.,  ss,  495, 
508 ;  Brind  v.  Dale,  8  C.  &  P.  207 ;  Liver  Alkali  Co.  v.  Johnson, 
L.  R.  9  Exch.  338,  343 ;  Scaife  v.  Farrant,  L.  R.  10  Exch.  358, 
365 ;  Nugent  y.' Smith,  1  C.  P.  Div.  423  ;  Fish  v.  Chapman,  2  Kelly 
(Ga.)  349 ;  Allen  v.  Sackrider,  37  N.  Y.  341 ;  Lough  v.  Outerbridge, 
143  K  Y.  271,  278.  The  inference  from  this  finding  is  as  strong, 
to  say  the  least,  that  the  defendant's  business  was  limited  to 
trucking  for  particular  customers,  at  prices  fixed  in  each  case  by 
special  contract,  as  it  is  that  he  held  himself  out  as  ready  to 
truck  for  the  public  indiscriminately  at  reasonable  prices.  If 
such  was  the  character  of  his  business,  he  was  not  an  insurer  of 
the  plaintiff's  goods, —  there  being  no  special  contract  of  insur- 
ance,—  and  was  only  bound  to  exercise  ordinary  care  in  respect 
to  them.  _^^ 

If  the  defendant  was  a  common  carrier,  he  is  not  liable  for  the 

!)laintiff 's  loss,  since  it  happened  from  the  operation  of  natural 
aws,  which  a  common  carrier  does  not  insure  against.  Hudson 
V.  Baxendale,  2  H.  &  N.  575;  Grreat  Western  Bailway  Co.  v. 
Bliywer,  20  W.  R.  776 ;  Nugent  v.  Smith,  1  C.  P.  Div.  423 ;  Nel- 
son V.  Woodruff,  1  Black  156;  Smith  v.  Bailroad,  12  Allen  531, 
533 ;  Swetland  v.  Bailroad,  102  Mass.  276,  282 ;  Dow  v.  Packet 
Co.,  84  Me.  490 ;  Coupland  v.  Bailroad,  61  Conn.  531 ;  Bixford  v. 
Smith,  52  K  H.  355.  In  Farrar  v.  Adams,  1  Bull.  N.  P.  69,  it  is 
said  that  "  if  an  action  were  brought  against  a  carrier  for  negli- 
gently driving  his  cart  so  that  a  pipe  of  wine  was  burst  and  was 
lost,  it  would  be  good  evidence  for  the  defendant  that  the  wine 
was  upon  the  ferment,  and  when  the  pipe  burst  he  was  driving 
gently.'; 

It  being  found  that  the  plaintiff 's  loss  was  not  due  to  any 
want  of  ordinary  care  on  the  part  of  the  defendant,  there  must 
be 

Judgment  for  the  defendant. 
All  concurred. 
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Hillsborough,  ) 
June,  1896.     $ 

Blood  ^  a.  v.  Manchester  Electric  Light  Co.  ^  a. 

A  taxpayer  may  maintain  a  bill  in  equity  to  restrain  a  municipal  corporation 

and  its  officers  from  appropriating  money  raised  by  taxation  to  illegal  or 

unauthorized  uses. 
A  contract  by  a  municipal  corporation  for  the  lighting  of  streets  is  not  illegal 

or  unauthorized,  for  the  reason  that  it  is  to  run  for  the  term  of  ten  years. 
A  bill  in  equity  which  alleges  fraud  in  general  terms  without  setting  forth 

the  facts  constituting  it,  is  bad  on  demurrer. 

Bill  in  Equity,  by  taxpayers  of  the  city  of  Manchester,  to  set 
aside  a  contract  made  May  23,  1893,  by  the  city  councils  of  the 
city  with  the  Manchester  Electric  Light  Company  for  lighting 
the  streets  of  the  city  for  a  period  of  ten  years,  on  the  ground 
that  the  councils  did  not  have  power  to  make  a  cdntract  for  such 
period,  and  that  the  contract  is  void  because  of  fraudulent  con- 
duct of  members  of  the  city  councils  and  of  the  agents  of  the 
company  in  making  it.  The  facts  constituting  the  alleged  fraud 
are  not  set  forth.     The  defendants  demurred. 

David  Gross,  SuUoway  ^  Topliff,  and  Bumhmn,  Brown  ^  War- 
ren,  for  the  plaintiffs. 

James  F,  Briggs  and  Oliver  E.  Branchy  for  the  Manchester  Elec- 
tric Light  Company. 

Edwin  jP,  Jones,  for  Manchester. 

Chase,  J.  In  this  state,  taxpayers  have  a  right  to  resort  to 
equity  to  restrain  a  municipal  corporation  and  its  officers  from 
appropriating  money  raised  by  taxation  to  illegal  or  unauthor- 
ized uses.  Brown  v.  Marsh,  21  N.  H.  81 ;  MerruL  v.  Plainjield,  45 
N.  H.  126 ;  Gates  v.  Hancock,  45  N.  H.  528;  Greenland  v.  Weeks, 
49  K  H.  472,  480;  Broivn  v.  Beding,  50  N.  H.  336,  348;  Brown 
V.  Concord,  56  N.  H.  375.  The  remedy  is  direct,  convenioit,  and 
adequate,  and  falls  within  the  rule  which,  entitles  parties  to  the 
best  practical  remedy  for  the  redress  of  their  wrongs.  The  ob- 
ject of  such  a  suit  is  to  enforce  a  trust  lodged  with  a  municipal 
corporation  in  behalf  of  its  taxpayers,  a  matter  that  is  clearly 
within  equity  jurisdiction.  2  Dill.  Mun.  Cor.,  s,  915.  The  case 
is  analogous  to  those  in  which  stockholders  of  a  private  corpo- 
ration resort  to  equity  to  have  the  corporation  and  its  officers 
restrained  from  doing  unauthorized  acts.     March  v.  Railroad,  40 


Digitized  by  VjOOQIC 


N.  H.]  BLOOD  V.  ELECTRIC  CO.  341 

K  H.  548;  Pearson  v.  Railroad,  62  K  H.  357.  If  there  are 
authorities  to  the  contrary  elsewhere,  they  are  not  approved. 
This  cause  of  demurrer  is  overruled. 

Another  ground  of  demurrer  is  that  the  facts  alleged  in  the 
bill  do  not  show  that  the  contract  is  void  for  want  o?  power  in 
the  city  councils  to  make  it.  The  particular  question  submitted 
in  this  connection  is  whether  it  was  within  the  power  of  the 
councils  to  make  a  contract  for  lighting  streets  for  so  long  a  term 
as  ten  years.  The  plaintiffs  claim  that  the  councils  could  not 
bind  the  city  beyond  the  term  of  their  office. 

The  powers  of  the  city,  and  the  authority  of  its  councils  to 
act  for  it,  are  conferred  by  statute.  Section  1,  chapter  40,  Public 
Statutes,  provides  that,  "  Every  town  is  a  body  corporate  and  pol- 
itic, and  by  its  corporate  name  may  sue  and  be  sued,  prosecute 
and  defend,  in  any  court  or  elsewhere.^'  Section  3  empowers  a 
town  to  purchase  and  hold  real  and  personal  estate  for  the  pub- 
lic uses  of  its  inhabitants,  and  to  sell  and  convey  the  same,  and 
to  "  make  any  contracts  which  may  be  necessary  and  convenient 
for  the  transaction  of  the  public  business  of  the  town."  The 
lighting  of  public  streets  is  public  business,  and  towns  are  ex- 
pressly empowered  to  vote  money  for  that  purpose.  P.  S.,  e.  40, 
8.  4.  No  limitation  is  put  upon  this  power  in  reference  to  the 
lighting  of  streets  that  does  not  pertain  to  it  in  reference  to  other 
subjects.  A  town  has  as  complete  power  to  contract  for  lighting 
its  streets  as  for  building  its  highways  or  other  public  works. 
The  only  limitation  is  the  general  one,  that  the  contract  shall  be 
"  necessary  and  convenient "  for  the  transaction  of  the  town's 
business.  This  is  simply  a  declaration  of  the  common  law  ap- 
plicable to  all  corporations,  public  as  well  as  private,  confining 
their  powers  to  contract  to  those  subjects  which  are  necessary 
and  proper  to  enable  them  to  fulfill  the  object  of  their  incorpora- 
tion. 

The  city  councils  of  Manchester  were  authorized  to  exercise 
the  powers  of  the  corporation,  namely:  "  All  the  powers  vested 
by  law  in  towns,  or  in  the  inhabitants  thereof."  P.  B.,  c,  60,  s, 
1 ;  Laws  1846,  c.  384,  5.  14.  This  language  excludes  all  ground 
for  believing  that  the  legislature  intended  to  limit  the  authority 
of  the  councils  so  that  thev  could  not  bind  the  corporation  be- 
yond the  unexpired  part  of  their  term  of  office.  The  legislature 
would  not  leave  such  intention  to  be  inferred  from  language 
which  conveys  no  suggestion  of  the  limitation.  The  necessity 
for  continuity  in  the  operations  of  the  government  is  a  reason 
why  there  should  be  no  such  limitation.  The  agencies  of  the 
government  change,  but  the  government  goes  on  without  inter- 
ruption. The  authority  of  the  city  councils  while  in  office  being 
coextensive  with  the  powers  of  the  city  or  its  inhabitants,  the 
limitation  in  their  term  of  office  is  immaterial  in  the  decision  of 
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the  question  under  consideration.  The  contract  stands  the  same 
as  if  it  had  been  made  by  a  vote  of  the  inhabitants  acting  under 
a  town  organization. 

It  is  claimed  by  the  plaintiffi  that  a  town  cannot  bind  itself 
by  a  contract  for  a  term  of  years  because  it  would  disable  the 
town  from  performing  its  legislative  functions  to  their  full  ex- 
tent for  the  time  being.  If  this  were  so,  a  town's  power  to  con- 
tract would  be  nominal  rather  than  real ;  it  would  not  answer 
the  requirements  of  its  business.  If  a  town  could  disregard  its 
contracts  at  will  on  the  ground  that  it  has  no  power  to  bind  it- 
self beyond  the  moment  employed  in  making  them,  people 
would  be  reluctant  to  enter  into  contracts  with  it.  A  person 
would  not  ordinarily  risk  his  labor  and  money  in  ventures  so 
precarious, —  certainly  not  unless  the  compensation  corresponded 
to  the  risk.  For  example,  if  the  city  councils  of  Manchester 
had  been  able  to  induce  any  one  to  light  its  streets  for  a  time  to 
be  measured  by  their  will,  and  to  furnish  the  necessary  appara- 
tus and  fixtures  for  so  doing, —  which  is  doubtful, —  they  would 
have  been  able  to  do  it  only  upon  payment  of  a  large  price, — 
much  larger  than  would  have  been  necessary  if  the  time  of  the 
service  was  fixed  by  the  agreement  of  the  parties.  Moreover,  a 
service  depending  upon  such  a  contract  would  be  unreliable 
arid  subject  to  constant  interruptions,  and  would  not  meet  the 
public  needs. 

The  reason  assigned  for  the  disability  alleged  is  not  sound. 
In  making  contracts,  a  town  or  city  does  not  act  in  its  legislative 
capacity  but  in  what  is  termed,  for  the  sake  of  distinction,  its 
private  capacity.  1  Dill.  Mun.  Cor.,  ss.  27,  39.  In  this  capacity 
it  resembles  an  individual  or  private  corporation ;  and  its  con- 
tracts have  the  same  binding  force  upon  it  that  the  contracts  of 
individuals  and  private  corporations  have  upon  them  {Greenland 
V.  Weeks,  49  K  H.  472, 480,  et  sea, ;  South  Bampton  v.  Fowler^  52 
K  H.  225,  231 ;  SmaU  v.  Danville,  51  Me.  359,  861) ;  and  are 
equally  protected  by  the  federal  constitution  from  impairment 
by  subsequent  legislation  on  the  part  of  either  the  state  or  the 
town.  Fletcher  v.  Peck,  6  Cranch  87;  Gale  v.  Kalamazoo,  23 
Mich.  344 ;  Board  of  Park  CommWs  of  Detroit  v.  CommoJi  CovncU, 
28  Mich.  228 ;  Indianapolis  v,  Indianapolis  Gas  Light  and  Coke  Co., 
66  Ind.  396;  Valparaiso  v.  Gardner,  97  Ind.  1;  iVew?  Orleans, 
Mobile  ^  Chattanooga  Railroad  Co.  v.  New  Orleans,  26  La.  An. 
478,  481 ;  Philadelphia  v.  Fox,  64  Pa.  St.  169;  Western  Colleger. 
Cleveland,  12  Ohio  St.  375,  377;  1  Dill.  Mun.  Cor.,  ss.  66,  et  seq., 
116.  The  city  councils,  in  exercising  the  powers  of  the  city, 
could  determine  the  kind  of  lights  to  be  used  for  lighting  the 
streets,  their  location,  when  they  should  be  lighted,  and  all  other 
details  of  the  business.  They  had  power  also  to  determine  the 
length  of  time  a  contract  for  lighting  should  continue,  in  view 
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of  the  necessity  and  convenience  of  the  service  required.  If  they^ 
in  good  faith,"  exercised  the  discretion  lodged  with  them,  their 
contract  is  a  legal  contract  and  will  bind  the  city  the  same  as  a 
similar  contract  made  by  the  directors  of  a  private  corporation 
binds  it.  Dibble  v.  New  Haven,  56  Conn.  199;  Putnam  v.  Grand 
RapidSy  58  Mich.  416,  419.  If  thev  should  make  a  contract  for 
a  term  of  unreasonable  duration,  this  circumstance  would  be  ev- 
idence of  want  of  good  faith  on  their  part.  There  is  no  better 
reason  for  claiming  that  they  may  bind  the  city  for  one  hundred 
years  if  they  can  bind  it  for  ten  years,  than  there  is  for  claiming 
that  they  cannot  bind  it  for  a  day  if  they  are  incapable  of  bind- 
ing it  for  a  term  of  years.  Extreme  cases  either  way  furnish 
little  aid  in  the  argument,  except  to  make  more  prominent  as  a 
test  of  good  faith  the  reasonableness  of  the  term  when  considered 
in  view  of  the  necessity  and  convenience  of  the  undertaking. 
This  is  the  limit  which  the  statute  has  placed  upon  their  powers. 
It  does  not  appear  that  the  councils  went  outside  this  limit  in 
making  the  contract  under  consideration,  and  the  bill  cannot  be 
sustained  on  that  ground.  1  Dill.  Mun.  Cor.,  ss.  311  (w.  4),  319, 
827. 

The  allegations  of  fraud,  being  in  general  terms  without  speci- 
fying the  facts,  are  insufficient.  Mtstman  v.  Thayer,  60  N.  H, 
408,  418. 

Demurrer  sustained. 

All  concurred. 


Hillsborough,  \ 
June,  1895.   > 

Lessbr  ^  a.  V.  Nbw  Hampshire  Furniture  Co.  es^swl 

71     941 

How  far  the  cross-examination  of  a  witness  may  be  carried  for  the  purpose 
of  discrediting  him,  is  a  question  of  fact  to  be  determined  at  the  trial  term. 

Assumpsit,  for  goods  sold  and  delivered.  Trial  by  jury.  Ver- 
dict for  the  plaintiffs.  The  writ  is  dated  May  19,  1894 ;  and  the 
only  question  was  whether  payment  for  the  goods  was  then  due^ 
the  plaintiffs  claiming  that  it  became  due  May  10,  and  the  de- 
fendant that  it  was  not  due  until  June  10.  John  W.  Wood^ 
who  was  sole  defendant  (doing  business  in  the  name  of  the 
N.  H.  Furniture  Co.),  testified  in  his  own  behalf,  to  the  effect 
that,  by  the  agreement  for  the  purchase  of  the  goods,  payment 
was  not  due  until  June  10.  Upon  cross-examination,  the  plain- 
tiflfe  were  allowed  to  ask  questions,  subject  to  exception,  which 
drew  out  the  following  testimony,  in  substance :  The  capital  in 
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the  business  was  about  $12,000,  and  was  borrowed  upon  the 
defendant's  notes,  indorsed  by  a  friend.  On  May  29,  1894,  the 
defendant  sold  and  transferred  the  stock  and  business  to  a  cor- 
poration having  a  capital  of  about  $10,000,  of  which  $8,000  or 
$9,000  was  contributed  by  the  defendant,  by  the  transfer  of  the 
stock  of  goods  to  the  corporation.  The  defendant  was  president 
of  the  corporation.  The  corporation  closed  its  doors  July  26, 
1894.  Its  liabilities  were  about  $50,000.  It  paid  its  unsecured 
creditors  thirty  cents  on  a  dollar.  A  committee  of  the  creditors 
•examined  into  its  affairs  and  recommended  a  settlement  on  that 
basis,  which  was  proposed  by  the  creditors  and  accepted  by 
Wood  for  the  corporation.  Wood  claimed  that  the  corporation 
Tvas  solvent,  but  was  forced  to  a  settlement  by  the  action  of  the 
-creditors. 

John  W,  Center,  for  the  plaintiffs. 

Edwin  F.  JoneSy  for  the  defendant. 

Wallace,  J.  The  cross-examination  in  this  case  was  design ed 
to  discredit  the  defendant,  who  was  a  witness  in  his  own  behalf. 
How  far  justice  required  this  inquiry  should  be  carried,  was  a 
ijuestion  of  fact  to  be  determined  at  the  trial  term,  and  the  right 
of  crosfe-examination  was  not  affected  by  the  fact  that  the  witness 
was  a  party.  There  was  no  error  of  law  in  permitting  the  cross- 
examination  to  take  the  course  it  did,  nor  in  the  admission  of 
the  testimony  which  it  evoked.  Gutterson  v.  Morse,  58  N.  H. 
165  ;  Plummer  v.  Ossipee,  59  N.  H.  55;  Free  v.  Buckirighjam,  59 
]Sr.  H.  219,  226 ;  Merrill  v.  Perkins,  59  N.  H.  343 ;  Perkins  v. 
Towle,  59  N.  H.  583 ;  Watson  v.  Twombly,  60  N.  H.  491 ;  Amos- 
keag  Co.  v.  Worcester,  60  N.  H,  522,  525. 

Exceptions  overruled, 
Ohasb,  J.,  did  not  sit:  the  others  concurred. 
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Hillsborough, 
June,  1895. 


Dow  r.  Wbare. 


On  the  question  whether  a  highway  was  rendered  unsuitable  for  the  travel 
thereon  by  a  projecting  ledge  upon  which  the  plaintiff's  horse  slipped, 
evidence  that  other  horses  had  slipped  upon  it  is  admissible. 

A  verdict  will  not  be  set  aside  because  of  incompetent  evidence  conveying  no 
information  other  than  that  contained  in  testimony  not  objected  to ;  nor 
because  of  an  objectionable  inquiry  disclosing  no  facts  which  might  not 
properly  be  laid  before  the  jury. 

Case,  for  injuries  from  a  defective  highway.  Trial  by  jury 
and  verdict  for  the  plaintiff. 

The  plaintiff's  eridence  tended  to  show  that  while  driving  on 
the  biffhway  in  the  evening  of  November  1,  1892,  his  horse 
slipped  on  the  smooth  and  sloping  side  of  a  ledge  which  pro- 
jected into  the  traveled  track  from  nine  to  twelve  inches  above 
the  level  of  the  road,  and  was  so  injured  that  it  died  the  next 
day. 

For  the  purpose  of  showing  the  character  of  the  ledge  and  the 
liability  of  horses  to  slip  when  stepping  on  it,  a  witness  for  the 
plaintiff  was  permitted  to  testify,  subject  to  exception,  that  a 
week  or  ten  days  before  the  plaintiff's  accident,  his  horse  slipped 
and  fell  on  the  same  ledge. 

Allen,  a  civil  engineer  called  by  the  plaintiff,  testified  that  he 
examined  the  ledce  on  May  12,  1894,  and  that  it  then  projected 
above  the  level  of  the  road  four  inches  at  the  lowest  point  and 
seven  inches  at  the  highest.  Whitney  testified  that  the  ledge 
did  not  at  the  time  of  the  trial  project  as  much  as  it  did  at  the 
time  of  the  accident,  and  that  gravel  had  been  put  around  it. 
To  the  question,  "  When  was  the  gravel  put  there  ?  "  he  replied  : 
^'  On  Thursday  after  the  accident."  The  defendants  objected  to 
the  question  and  answer,  and  they  were  ruled  out. 

In  speaking  of  the  height  of  the  ledge  above  the  road  at  the 
time  of  the  accident,  the  plaintiff's  counsel  in  the  closing  argu- 
ment said  :  "  It  was  higher  then  than  it  is  now,  because  the  evi- 
dence is  that  there  had  been  dirt  carted  in  afterward."  To  this 
remark  the  defendants  excepted.  The  statement  of  Whitney 
was  not  used  as  evidence  of  any  admission  on  the  part  of  the 
defendants. 

Bumham,  Brown  ^  Warren  and  Brury  ^  Peaslee,  for  the  plain- 
tiff. 

Oliver  K  Branch,  for  the  defendants. 
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Parsons,  J.  The  questions  presented  by  the  defendants'  ex- 
ception to  evidence  oi  a  similar  accident  at  the  same  place  to 
another  person,  and  their  objection  in  argument  that  the  circum- 
stances of  the  two  were  not  shown  to  be  in  all  respects  similar, 
are  so  thoroughly  and  exhaustively  considered  in  Darling  v.  West- 
moreland, 52  N.  H.  401,  and  Cook  v.  Ifeio  Durham^  64  N.  H.  419, 
—  S,  C,  65  N.  H.  668,  that  a  re-examination  at  the  present  time  is 
unnecessary,  and  would  be  unprofitable.  The  evidence  was  rel- 
evant; whether  it  should  have  been  excluded  for  remoteness 
was  a  question  to  be  determined  at  the  trial  term,  and  not  open 
to  exception. 

A  fact  essential  to  the  plain tiflf's  case  was  the  condition  of  the 
highway  at  the  point  where  he  claimed  it  defective  at  the  time 
of  the  accident.  A  material  part  of  the  description  of  the  place 
being  the  extent  of  the  projection  of  the  uncovered  ledge,  the 
best  evidence  would  have  been  the  testimony  of  a  competent 
witness  to  exact  measurements  made  at  the  time  of  the  accident. 
This  evidence  not  being  at  hand,  a  competent  and  convenient 
method  of  proof  was  furnished  by  evidence  of  measurements  at 
the  time  of  the  trial,  connected  with  the  time  of  the  accident  by 
the  testimony  of  witnesses  who  were  able  to  compare  the  condi- 
tion of  the  ^road  at  the  two  times.  The  witness  W  hitney  testi- 
fied without  objection  that  the  le.dge  did  not  project  so  much 
when  measured  by  the  witness  Allen  as  it  did  at  the  time  of  the 
accident;  that  gravel  had  been  put  around  it  The  question, 
when  the  gravel  was  put  there,  and  the  answer, "  Thursday  after 
the  accident,"  upon  objection  were  ruled  out.  It  is  difficult  to 
see  how,  if  the  evidence  had  been  admitted,  the  objection  could 
have  been  sustained  unless  the  fact  shown  was  used  as  evidence 
of  an  admission  of  need  of  repair  {Aldrich  v.  Bailroad,  67  N.  H. 
250),  which  the  case  finds  was  not  the  fact.  The  question  and 
answer  conveyed  no  information  to  the  jury  that  was  not  con- 
tained in  the  testimony  not  objected  to.  If  the  rock  did  not 
project  so  much  at  some  time  after  the  accident  as  it  did  at  that 
time  because  gravel  had  been  put  around  it,  the  gravel  must 
necessarily  have  been  put  around  it  after  the  accident.  The 
question  merely  called  on  the  witness  to  state  directly  what  he 
had  already  stated  argumentatively.  The  putting  of  the  ques- 
tion under  such  circumstances  is  not  cause  for  setting  aside  the 
verdict.  Counsel  in  the  trial  of  a  cause  must  necessarily  put 
many  questions  which  may  be  held  incompetent.  It  would  not 
be  practicable  to  require  that  all  questions  which  might  possibly 
be  objectionable  should  be  put  in  writing  and  first  submitted  to 
the  court  and  opposing  counsel.  The  evil  to  be  avoided  is  the 
introduction  of  illegal  evidence  whereby  the  trial  is  rendered 
unfair.  Demars  v.  Grlen  Co.,  67  N.  H.  404;  Baldwin  v.  Railroad, 
64  N.  H.  596.     Where  the  mere  putting  of  the  question  conveys 
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to  the  jury  information  which  cannot  be  properly  laid  before 
them,  and  which  tends  to  render  the  trial  unfair  and  conse- 
quently illegal,  a  verdict  so  obtained  stands  exactly  as  if  the 
illegal  evidence  were  introduced  by  error  in  ruling  by  the  court. 
But  as  no  information  was  put  before  the  jury  m  the  present 
case  by  the  question  and  answer  which  was  not  already  in  sub- 
stance in  their  possession  without  objection,  the  trial  was  not 
rendered  unfair  or  illegal. 

The  remark  of  plaintiff's  counsel  which  is  objected  to  was 
fairly  founded  upon  the  testimony  of  Whitney  which  was  ad- 
mitted without  objection. 

Exceptions  overruled. 
Carpenter,  J.,  did  not  sit:  the  others  concurred. 


£Qll8borough, 
June,  1895. 

Petition  of  the  Milpord  &  Manchester  Railroad. 

The  preyious  refusal  of  the  legislature  to  grant  a  charter  for  a  railroad  over 
a  certain  route  is  not  a  bar  to  proceedings  under  P.  S.,  c.  156,  for  the  for- 
mation of  a  railroad  corporation  to  construct,  maintain,  and  operate  a  rail- 
road over  the  same  route. 

Motion,  by  the  Boston  &  Maine  and  the  Concord  &  Montreal 
railroads,  for  the  dismissal  of  the  plaintiffs'  petition  under  P.  S., 
c.  156,  for  the  determination  of  the  question  whether  the  public 
good  requires  the  building  of  the  proposed  railroad.  It  was 
alleged  in  support  of  the  motion  that  the  plaintiffs  made  appli- 
cation to  the  legislature  at  the  session  of  1895  for  a  charter  for 
a  railroad  upon  the  route  prayed  for  in  this  petition,  and  that 
such  application  was  denied. 

Charles  H,  Bums  and  Oliver  E.  Branchy  for  the  Boston  &  Maine 
Eailroad ;  Frank  S.  Streeter  and  John  M.  Mitchell^  for  the  Concord 
&  Montreal  Railroad.  The  refusal  of  the  legislature  to  grant 
the  charter  requested  by  the  plaintiffs  was  a  decision  that  the 
public  good  did  not  require  the  proposed  railroad,  and  was  an  ad- 
judication of  the  question  which  is  final  and  conclusive  nipon  the 
plaintiffs. 

David  A.  Taggart  and  Isaac  W.  Smithy  for  the  plaintiffs. 
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Parsons,  J.  If  it  were  conceded  that  the  refusal  of  the  legis- 
lature to  grant  the  plaintiffs  a  charter  for  a  railroad  upon  the 
route  described  in  this  petition  was  upon  the  ground  that  in  the 
opinion  of  the  legislature  the  public  good  did  not  require  the 
building  of  the  proposed  railroad,  the  opinion  of  the  legislature 
upon  that  question  would  not  be  a  judgment  which  would  pre- 
vent the  plaintiffs  from  again  trying  the  same  question  before 
any  competent  tribunal.  Prior  to  1883  (Laws  1883,  e.  100; 
P.  8.,  c.  156),  the  legislature  was  the  only  tribunal  with  power 
to  pass  upon  that  question.  The  refusal  of  one  legislature  to 
grant  a  charter  or  other  desired  legislation  does  not  deprive  the 
applicants  of  the  right  to  renew  their  petition  to  each  succeeding  * 
legislature.  The  general  law-making  power  "  is  continuously 
vested  in  successive  agents,  who  have  no  more  authority  to  ex- 
tinguish it  permanently  or  temporarily  than  to  diminish  or  en- 
large it."  Opinion  of  the  Justices^  63  N.  H.  625.  Hence  the  general 
provisions  for  railroad  incorporation,  dependent  upon  the  deter- 
mination by  judicial  procedure,  involving  notice  and  trial, 
of  the  question  of  public  good,  were  not  intended  to  abridge 
the  general  legislative  incorporating  power.  Express  provi- 
sions, if  contained  in  the  act,  prohibiting  future  special  incor- 
porations generally,  or  the  special  incorporation  of  such  rail- 
roads as  had  failed  upon  application  under  the  general 
law,  would  have  been  of  necessity  void.  In  the  enactment 
of  the  general  incorporation  law  it  might  have  been  provided 
that  no  railroad  whose  incorporation  had  been  refused  by  the 
legislature  should  be  authorized  by  proceedings  under  the  gen- 
eral law.  The  absence  of  such  provision,  and  the  want  of  au- 
thority to  make  the  general  method  exclusive,  establishes  that 
failure  to  obtain  a  charter  in  one  method  is  not  a  legal  answer 
to  an  application  under  the  other.  The  failure  of  the  applicants 
in  1895  to  obtain  a  charter  would  not  present  a  legal  bar  to  their 
incorporation  at  a  subsequent  session.  The  general  act  contains^ 
nothing  upon  which  such  failure  can  be  .held  to  conclude  the 
plaintiffs  from  proceeding  for  incorporation  thereunder,  instead 
of  by  application  to  another  legislature  for  a  special  grant  of 
incorporation.  The  only  limitation  in  the  act  relates  to  routes 
for  which  charters  had  been  granted,  not  to  those  for  which 
charters  had  been  refused.  P.  S.,  c,  156,  s,  38;  Laws  1883,  e. 
100,  s.  8.  The  further  ground  suggested  in  argument,  that  the 
present  plaintiffs  are  estopped  from  the  prosecution  of  this  pe- 
tition, presents  questions  of  fact  bearing  upon  the  petition  de- 
terminable by  the  statute  tribunal  (P.  S.,  c.  156,  5.  10),  the  legal 
effect  of  which  it  is  not  profitable  to  consider  until  the  facts  are 
found. 

Motion  denied. 

Clark,  Chase,  and  "Wallace,  JJ.,  did  not  sit :  the  others  con- 
curred. 
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Billsbc 
June, 


Hillsborough,  \ 

B,  1895.  ; 


Parker  v.  Estabrook. 


A  broker  employed  to  sell  land  is  entitled  to  the  stipulated  compensation 
if  he  produces  a  customer  with  whom  the  owner  enters  into  a  binding  con- 
tract of  sale. 

Assumpsit,  for  services.  Facts  found  by  a  referee.  In  1891,  the 
defendant  placed  the  sale  of  his  farm  with  the  plaintiff,  agreeing  to 
pay  him  $100  commission  if  he  sold  it.  In  August,  1891,  the  plain- 
tiff produced  a  customer,  one  Marston,  with  whom  an  agreement 
in  writing  was  made,  by  which  the  defendant  agreed  to  sell  the 
farm  to  Marston  and  convey  it  by  a  good  and  sufficient  deed 
on  or  before  October  15,  1891,  for  $2,250 ;  and  Marston  agreed 
to  purchase  it  on  those  terms.  The  agreement  also  contained 
this  provision  :  "It  is  hereby  agreed  in  case  of  a  failure  on  the 
part  of  either  of  the  parties  to  this  agreement  to  perform  any 
stipulation  or  agreements  by  him  to  be  performed,  that  the  party 
in  fault  shall  pay  to  the  other  party  the  sum  of  $200  as  liquidated 
damages.**  Marston  declined  to  take  the  property  and  paid  the 
defendant  the  $200  damages,  whereupon  the  agreement  was  can- 
celled. The  plaintiff  demanded  the  $100  commission  of  the 
defendant,  which  he  refused  to  pav,  claiming  the  farm  was  not 
sold  by  the  plaintiff.  Upon  these  facts  the  referee  found  for  the 
the  plaintiff.     Both  parties  move  for  judgment  upon  the  report. 

Joseph  B,  Parker,,  plaintiff,  pro  se, 

Charles  W.  Soiti,  for  the  defendant. 

Parsons,  J.  "  The  general  rule  of  law  as  to  commissions 
undoubtedly  is,  that  the  whole  service  or  duty  must  bo  per- 
formed, before  the  right  to  any  commissions  attaches,  either 
ordinary  or  extraordinary;  for  an  agent  must  complete  the  thing 
required  of  him,  before  he  is  entitled  to  charge  for  it"  Sto. 
Ag.,  s.  329.  The  question  in  this  case,  therefore,  is  whether 
the  agreement  entered  into  between  Marston  and  the  defendant 
constituted  a  sale  within  the  meaning  of  the  contract  between 
the  plaintiff  and  the  defendant;  in  other  words,  had  the  plaintiff 
performed  the  contract  ?  The  general  rule  upon  the  authorities 
18  that  to  entitle  a  real  estate  broker  to  recover  his  commissions 
he  must  show  that  he  produced  one  who  was  both  able  and  will- 
ing to  purchase  the  property  upon  the  terms  proposed.  Chapin 
v.  Bridges^  116  Mass.  105;  Desmond  v.  Siebbms^  140  Mass.  339; 
Hayden  v.    GriUo^   26  Mo.   App.  289,   293 ;   Coleman  v.  Meade^ 
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13  Bush  (Ky.)  368,  363;  Kock  v.  Emmerlirw,  22  How.  69;  Phelan 
V.  Gardner y  43  Cal.  306,  311 ;  Nesbiit  v.  Helsery  49  Mo.  383,  385 ; 
GiUeit  V.  Canim^  7  Kan.  156 ;  Hamlin  v.  Schulte^  31  Minn.  486. 

In  all  the  cases,  under  varying  forms  of  expression,  the 
fundamental  doctrine  is  that  the  duty  assumed  by  the  broker  is 
to  brinff  the  minds  of  the  buyer  and  seller  to  an  agreement  for  a 
sale  and  the  price  and  terms  upon  which  it  is  to  be  made,  and 
that  until  that  is  done  his  right  to  commissions  does  not  accrue. 
Sibbald  v.  Iron  Co. ,  83  N.T.  378.  "  A  broker  is  not  entitled  to  com- 
missions when  the  customer,  through  no  fault  of  the  seller,  refuses 
to  complete  the  contract;  but  it  is  diflFerent  when  the  customer 
has  entered  into  a  contract,  binding  upon  both  parties,  or  into 
an  agreement  to  pay  a  stipulated  sum  as  damages  in  case  of  re- 
fusal to  complete  the  contract."  Leete  v.  Norton^  43  Conn.  219; 
Coleman  v.  Meade,  13  Bush  (Ky.)  358;  Veazie  v.  Parker,  72  Me. 
443 ;  Pearson  v.  Mason,  120  Mass.  53 ;  Pice  v.  Mayo,  107  Mass. 
550 ;  Ward  v.  Cobb,  148  Mass.  518.  There  is  no  suggestion  in 
the  present  case  that  the  purchaser,  Marston,  was  not  pecuniarily 
responsible  and  able  to  answer  according  to  his  contract.  When 
the  vendor  accepts  the  purchaser  and  enters  into  a  contract  with 
him,  the  solvency  of  the  purchaser  is  to  be  presumed  in  the  ab- 
sence of  proof  Grosse  v.  Cooley,  43  Minn.  188;  Hart  v.  Hoff- 
man, 44  How.  Pr.  168  ;  Cook  v.  Kroemeke,  4  Daly  268  ;  Coleman 
V.  Meade,  supra. 

Nor  does  it  appear  upon  what  terms  the  sale  of  the  farm  was 
entrusted  to  the  broker.  It  must  be  assumed  that  the  terms  set 
forth  in  the  written  agreement  with  Marston  were  in  accord 
with  the  previous  instructions  to  the  broker,  or  were  satisfactory 
to  the  defendant;  if  not,  in  the  first  case  the  defendant  would 
have  been  under  no  obligation  to  make  the  agreement,  and  in 
the  second  case  would  not  have  done  so.  The  written  agree- 
ment, though  insufficient  to  pass  the  legal  title,  was  a  sale  in 
effect  and  by  its  terms.  The  equitable  title  passed  to  the  pur- 
chaser, and  he  could  have  compelled  specific  performance  of  the 
contract.  Similarly,  the  defendant  could  have  compelled  the 
performance  of  the  contract  by  Marston.  The  fact  that  the 
agreement  contained  a  stipulation  as  to  damages  in  case  of  a 
breach  by  either,  did  not  deprive  either  of  his  right  to  a  per- 
formance as  agreed.  Ewins  v.  Gordon,  49  N.  H.  444.  But  even 
if  the  contract  only  bound  Marston  to  take  the  farm  or  pay 
$200  for  breach  of  his  agreement,  it  was  a  contract  of  sale  ac- 
ceptable to  the  defendant;  and  having  agreed  upon  the  sum 
at  which  the  purchaser  should  be  permitted  to  withdraw  there- 
from, the  defendant  must  be  presumed  to  have  included  in  the 
sum  named  all  items  of  possible  damage  to  him,  including  the 
agent's   commission    which  he   had  agreed  to  pay,  and  he  is 
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estopped  to  deny  that  this  payment  was  not  equivalent  to  per- 
formance. Leete  v.  Norton^  supra.  The  case  stands  no  differ- 
ently than  it  would  had  the  defendant  conveyed  to  Marston  by 
deed,  taking  a  mortgage  back  for  the  whole  purchase  money, 
and  subsequently  released  the  mortgage  and  taken  the  farm 
back  upon  payment  of  $200.  The  plaintiff,  having  performed 
his  contract,  is  entitled  to  the  agreed  commission. 

Judgment  on  the  report. 
All  concurred. 


Cheshire,    \ 
June,  1895.  \ 


State  v.  Wright. 


On  the  trial  of  an  indictment  for  keeping  malt  liquor  for  Bale,  the  question 

whether  a  sample  of  beer  analyzed  by  a  chemist  was  part  of  that  kept  for 

sale  by  the  defendant  is  one  of  fact  for  the  jury. 
Evidence  that  beer-kegs  bearing  United  States  revenue  stamps  were  found 

in  the  defendant's  warehouse,  is  competent  as  tending  to  show  that  they 

contained  malt  liquor. 

Indictment,  for  keeping  malt  liquor  for  sale,  September  10, 
1894.  The  defendant  admitted  that  on  that  day  he  kept  for 
sale  "  Mascot  beer,"  and  the  defence  v^as  that  such  beer  is  not 
malt  liquor.     Trial  by  jury.     Verdict  for  the  state. 

Subject  to  the  defendant's  exception,  witnesses  testified  that 
on  October  22,  1894,  six  bottles  of  beer  were  obtained  by  W.  of 
the  defendant,  who  told  W.  they  had  been  in  his  possession  since 
September  10,  and  that  he  thought  they  would  show  more  alco- 
hol than  when  fresh ;  that  the  bottles  were  kept  over  night  with- 
out special  guard  in  the  police  station,  to  which  several  officers 
had  access,  and  the  next  day  were  taken  to  a  chemist,  who  an- 
alyzed the  contents  of  five  and  found  they  were  malt  liquor. 
The  jury  were  instructed  to  acquit  the  defendant  unless  they 
found  that  the  beer  analyzed  was  a  part  of  the  '*  Mascot  beer  " 
kept  for  sale  on  September  10, 1894,  by  the  defendant. 

Subject  to  the  defendant's  exception,  a  witness  testified  that 
on  September  10,  1894,  he  saw  United  States  revenue  stamps  on 
the  beer-kegs  in  the  defendant's  warehouse,  and  that  bottles 
found  there  were  labeled  "  Mascot  beer." 

Charles  H.  Eersey^  solicitor,  for  the  state. 

Murray  ^  Lyons  (of  Massachusetts),  for  the  defendant. 
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Clark,  J.  Evidence  of  the  defendant's  statement,  that  the 
beer  delivered  to  W.,  October  22,  1894,  had  been  in  his  posses- 
sion since  September  10,  was  competent  as  an  admission  against 
his  interest.  Whether  the  beer  analyzed  by  the  chemist  and 
found  to  be  malt  liquor  was  a  part  of  the  "  Mascot  beer  "  kept  for 
sale  bv  the  defendant  on  September  10,  1894,  was  purely  a  ques- 
tion of  fact,  and  was  properly  submitted  to  the  jury  under  instruc- 
tions sufficiently  favorable  to  the  defendant.  The  evidence 
that  United  States  revenue  stamps  were  seen  on  beer-kegs  in 
the  defendant's  warehouse  on  September  10, 1894,  was  compe- 
tent as  tending  to  show  that  the  kegs  contained  malt  liquor ; 
and  the  keeping  for  sale  of  any  malt  liquor  could  properly  be 
proved  under  the  indictment. 

Exceptions  overruled. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Sullivan,    ) 
June,  1896.  S 

CouQHLiN  ^  a.  V.  Angell. 

It  is  within  the  discretion  of  the  court  at  the  trial  term  to  refuse  to  entertain 
a  motion  to  quash  the  writ  for  defective  seiTice  apparent  upon  the  record. 
Justice  may  require  the  defendant  to  resort  to  a  plea  in  abatement. 

Motion,  to  quash  the  writ  for  want  of  legal  service.  Property 
was  attached  upon  the  writ,  and  the  officer  made  a  return,  dated 
April  6,  1895,  that  he  "  summoned  the  within  named  defendant 
as  within  commanded  by  leaving  at  his  last  and  usual  place  of 
abode  a  summons  in  the  form  prescribed  by  law,  with  my  name 
and  office  endorsed  thereon.''  The  writ  was  returnable  at  the 
April  term,  1895.  The  defendant  appeared  specially  within  the 
first  four  days  of  the  term,  and  filed  a  motion  to  quash  the  writ 
for  want  of  service.  The  motion  was  denied,  and  the  defendant 
excepted. 

Albert  S.  Wait^  Frank  T.  Vaughanj  Levi  W.  Barton,  and  Burt 
ChelliSy  for  the  plaintiffs. 

George  R.  Broitm^  for  the  defendant. 

Per  Curiam*  "  All  writs  and  other  processes  shall  be  served 
by  giving  to  the  defendant,  or  leaving  at  his  abode,  an  attested 
copy  thereof,  except  in  cases  otherwise  provided  for."    Laws 


*  See  foot-Dote  on  page  22. 
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1898,  c.  67,  ^.  6.  The  defendant  claims  that  service  of  the  writ 
by  a  summons  was  unauthorized,  and  that  the  suit  should  be 
Quashed  on  motion.  Assuming  that  the  service  of  the  writ  was 
aefective,  the  question  is  presented  whether  the  defendant's  mo- 
tion to  quash  the  writ  for  that  reason  was  properly  denied.  "  It  is 
competent  to  the  court  in  its  discretion  to  quash  the  writ  on  motion 
for  defect  of  service,  or  to  put  the  defendants  to  plead  the  mat- 
ter in  abatement."  Tiltan  v.  Parker,  4  N.  H.  142, 148.  ''  The 
rule  of  court  requiring  pleas  in  abatement  to  be  filed  within  the 
first  four  days  of  the  term  at  which  the  action  is  entered,  has 
never  been  applied  to  motions  to  quash  or  dismiss  the  action. 
These  are  directed  to  the  discretion  of  the  court,  and  that  discre- 
tion will  be  exercised  in  view  of  the  particular  circumstances 
of  each  case.''  Clark  v.  Lisbm,  19  N.  H.  286,  288,  289.  *'The 
general  tendency  of  the  decided  cases  in  this  state  is  to  regard  a 
motion  to  dismiss  or  quash  a  proceeding  as  addressed  to  the  dis- 
cretion of  the  court.  .  .  .  We  are  not  prepared  to  say  that  there 
may  not  be  cases  where,  on  account  of  the  subiect-matter  of  the 
motions,  the  court  may,  in  its  discretion,  put  tne  party  to  a  for- 
mal plea.  ...  If  the  defect  be  a  substantial  one,  is  apparent 
upon  the  record,  and  cannot  be  cured  by  amendment,  and  is  sea- 
sonably brought  to  the  notice  of  the  court  by  motion,  the  pro- 
ceeding will  ordinarily  be  dismissed,"  Orawford  v.  Orawfordy 
44  K  H.  428,  480,  431.  In  that  case,  service  of  the  writ  was 
made  only  seven  days  before  the  sitting  of  the  court,  and  it  was 
held  that  the  defect  was  substantial  and  that  the  writ  should  be 
quashed  on  motion.  In  the  present  case,  the  defect,  if  there  was 
one  in  the  service  of  the  writ,  was  not  substantial.  By  the  for- 
mal service  of  the  summons  upon  the  defendant,  he  received  all 
the  notice  and  practically  all  the  information  in  relation  to  the 
pendency  of  the  suit  against  him  that  he  would  have  received  if 
a  copy  of  the  writ  had  been  given  to  him.  He  seeks  to  avoid  the 
suit,  not  because  no  service  was  made  upon  him,  or  because  the 
service  was  made  too  short  a  time  before  court,  but  because  the 
officer  gave  him  what  is  technically  called  a  summons  rather 
than  a  copy  of  the  writ.  Whatever  might  have  been  the  result 
upon  a  plea  in  abatement,  if  the  unsubstantial  character  of  the 
defect  is  the  test  of  the  right  of  the  court  to  deny  the  motion  to 
quash,  the  defendant  cannot  prevail  upon  his  exception. 

In  Seaver  v.  Allen,  48  N.  H.  478,  the  writ  was  indorsed  by  the 
plaintift*,  who  was  a  non-resident.  It  was  not  actually  filed  in 
court  until  three  years  after  the  commencement  of  the  suit.  The 
defendant  moved  to  quash  for  want  of  a  proper  indorsement ; 
the  plaintiff  was  allowed  to  amend  by  furnishing  a  new  indorser, 
and  the  defendant  excepted.  The  exception  was  overruled ;  and 
the  general  rule  announced  in  Parsons  v.  Sweit,  82  N.  H.  87,  89, 
was  affirmed,  namely,  that  "a  motion  to  quash  a  writ  for  a 
Lxvra.    24 
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cause  which  might  be  taken  advantage  of  by  plea  in  abatement, 
must  be  made  within  the  time  limited  for  filing  pleas  in  abate- 
ment." The  court  say  {p.  474):  "A  different  practice  may 
have  formerly  prevailed  when  the  tendency  to  restrain  parties 
within  the  substantial  merits  of  their  case  was  not  so  strong  as  it 
is  now.  Clark  v,  Lisbon,  19  N.  H.  286,  288,  289.  As  the  court 
may,  for  cause  shown,  waive  or  enlarge  the  rule  which  limits  the 
time  of  pleading  in  abatement  {Deming  v.  Foster^  42  N.  H.  165, 
179) ,  so  they  may,  in  their  discretion,  extend  the  time  for  mak- 
ing a  motion  which  is  a  substitute  for  a  plea  in  abatement.  .  .  . 
If  the  plaintiff  had  not,  by  a  new  indorsement,  given  the  security 
to  which  the  defendant  was  entitled,  the  court,  under  the  cir- 
cumstances, would  have,  entertained  the  defendant's  motion  to 
quash  the  writ,  although  the  time  of  pleading  in  abatement  had 
expired.  By  the  amendment,  the  defendant  was  placed  in  as 
good  a  position  as  he  would  have  had  if  the  writ  had  been  prop- 
erly indorsed  at  first ;  and  thereupon  the  court  might  well  refuse 
to  entertain  the  defendant's  motion  after  the  time  of  pleading  in 
abatement  had  expired.  On  this  ground  the  defendant's  excep- 
tion is  overruled.  By  generally  applying  the  four-days  rule  to 
proceedings  which  are  intrinsically  in  abatement,  whether  on 
plea  or  motion,  and  suspending  the  rule  in  special  cases  in  the 
discretion  of  the  court  when  justice  requires  it  to  be  done,  the 
rights  of  the  parties  will  be  protected  and  technical  objections 
avoided.'*  This  express  recognition  of  the  growing  tendency  in 
1869  to  restrain  the  parties  within  the  substantial  merits  of  the 
case  and  of  the  propriety  of  entertaining  or  refusing  to  entertain 
motions  to  quash,  instead  of  pleas  in  abatement,  after  the  time 
within  which  such  pleas  must  be  filed,  when  justice  requires  the 
one  course  or  the  other,  is  material  in  this  case.  It  is  a  distinct 
authority  for  the  general  principle  of  procedure,  based  on  justice 
and  convenience,  that  allows  a  motion  to  quash  for  defect  of  ser- 
vice in  place  of  a  plea  in  abatement  when  the  detect  is  substan- 
tial and  when,  in  fact,  that  method  of  procedure  is  just  and  con- 
venient, and  denies  the  motion  when  the  defect  is  not  substantial 
and  when  for  that  reason  justice  and  convenience  raise  every 
reasonable  obstacle  allowed  by  law  against  contentions  of  a 
purely  formal  character.  In  this  way  the  substantial  rights  of 
parties  may  be  protected,  and  unsubstantial  objections  may 
be  avoided.  An  objection  to  a  technical  and  formal  defect,  hav- 
ing little  or  no  relation  to  the  merits  of  the  case,  justly  and 
properly  encounters  all  possible  opposition  equally  technical  and 
formal.  Since  the  decision  in  Seaver  v.  Alien,  the  growth  of  the 
tendency  to  restrain  parties  within  the  merits  of  their  case  has 
not  been  reversed  or  checked.  It  is  not  less  strong  now  than  at 
any  former  period.  The  tendency  has  been  so  long  an  active  and 
effective  force,  and  has  acquired  such  strength  and  permanence, 
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as  to  be  an  established  order  of  public  policy  and  a  controlling 
rule  of  law. 

A  motion  to  quash  a  writ,  instead  of  a  plea  in  abatement,  for 
an  unsubstantial  defect  of  service,  is  a  mode  of  proceeding  not 
required  by  justice  or  convenience.  The  fundamental  principles 
of  reasonable  procedure  require  in  such  cases  that  the  plaintiff 
should  not  be  turned  out  of  court  unless  the  defendant  resorts  to 
the  formalities  of  a  plea  in  abatement.  On  this  ground  the  de- 
fendant's motion  was  properly  denied ;  for  it  is  presumed  that  it 
was  denied  on  all  adequate  grounds  of  law  and  fact,  including  the 
ground  of  discretion,  on  which  it  should  have  been  denied. 

Eocception  overruled. 
All  concurred. 


Sullivan,    f 
June,  1896.  S 


LiBBEY  ^  a.  V.  Davis. 


Land  held  under  a  bond  for  a  deed,  and  upon  which  the  petitioner  does  not 
actually  dwell,  may  be  subject  to  a  homestead  right. 

Petition,  for  the  set-off  of  a  homestead.  Facts  found  by  the 
court.  December  1,  1891,  the  plaintiffs,  two  brothers,  bought 
for  $400  the  Eaton  farm,  containing  one  hundred  acres  and  ad- 
joining their  mother's  homestead,  taking  a  bond  for  a  deed  upon 
the  payment  of  that  sum  within  three  years  with  annual  interest. 
They  have  ever  since  occupied  and  carried  it  on.  On  it  they 
have  cut  firewood,  pastured  their  cattle,  raised  potatoes  and  oats, 
and  have  cut  the  grass  and  stored  the  hay  in  their  barn.  They 
have  not  lived  in  the  dwelling  on  the  premises,  but  for  conven- 
ience have  resided  with  their  mother,  but  upon  what  terms 
does  not  appear.  Upon  her  place  they  have  used  the  firewood 
and  fed  out  the  hay  to  their  cattle.  On  or  before  November  7, 
1894,  they  paid  to  Eaton  on  the  bond  $255.27,  and  on  that  day 
he  conveyed  to  them  the  farm.  For  five  years  they  have  held 
"bonds  for  the  conveyance  to  them  of  other  adjacent  lands  on  the 
payment  of  $375,  upon  which  they  have  paid  $100.  They  have 
occupied  these  lands,  depasturing  them  and  taking  wood  there- 
from since  they  have  held  the  bonds.  March  3,  1894,  the  de- 
fendant caused  the  Eaton  farm  to  be  attached  on  her  writ  against 
the  plaintiffs.  September  26,  1894,  Eaton,  upon  her  demand, 
rendered  an  account  of  the  amount  due  him  on  the  bond,  which 
amount  she  paid  to  him  before  November  7, 1894.     She  obtained 
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judgment  and  execution  against  the  plaintifis,  and  November  1, 
1894,  commenced  a  levy  on  the  farm.  The  court  found  that  the 
plaintiffs  were  entitled  to  a  homestead,  and  the  defendant  ex- 
cepted. 

Albert  S.  Waity  for  the  plaintiflfe. 

George  R.  Brovm,  for  the  defendant. 

Carpbntbr,  J.  "  Every  person  is  entitled  to  five  hundred 
dollars  worth  of  his  homestead,  or  of  his  interest  therein,  as  a 
homestead  riffht.*^  P.  S.,  c.  138,  s.  1.  A  right  to  receive  a  con- 
veyance by  virtue  of  a  contract  is  an  interest  in  land  upon  which 
creditors  may  levy,  and  which  may  be  subject  to  a  homestead 
right.  P.  S.,  c.  220,  s,  8.  The  defendant's  payment  to  Eaton  of 
the  amount  due  on  the  bond  (P.  S.,  c.  220,  s.  8)  is  immaterial. 
It  could  not  deprive  the  plaintiffs  of,  or  affect  their  right  to,  a 
homestead.  To  entitle  one  to  a  homestead  riffht  it  is  not  essen- 
tial that  he  actually  dwell  on  the  land  in  which  it  is  claimed. 
Upon  the  evidence,  it  was  competent  for  the  court  to  find  that 
the  Eaton  farm  was  actually  and  conveniently  used  by  the  plain- 
tiffs in  connection  with  the  house  where  they  lived,  and  was 
necessary  to  the  convenient  enjoyment  of  the  house  by  them  as 
a  home.  Buxton  v.  Dearborn,  46  N.  H.  43,  44,  45 ;  Cole  v.  Banky 
59  N.  H.  53,  321 ;  Nichols  v.  Nichols,  62  K  H.  621 ;  Bogers  v. 
Bank,  63  N.  H.  428. 

Exceptions  overruled. 

All  concurred. 


Sullivan,    > 
June,  1895.  \ 

Pollard  v.  Pollard  ^  Tr.,  Nichols,  Claimant 

A  written  order  for  the  payment  of  money,  signed  by  one  partner,  orally 
assented  to  by  the  other,  and  directed  to  a  member  of  a  committee  acting 
for  a  school  district  indebted  to  the  firm,  operates  as  an  equitable  assign- 
ment, and  is  valid  against  subsequent  attaching  creditors. 

Foreign  Attachment.  Facts  found  by  the  court.  In  1894, 
the  defendant  and  Raymond  M.  Pollard  jointly  contracted  to 
erect  a  schoolhouse  for  the  Lempster  School  District,  agreeing 
between  themselves  to  share  the  profits  and  losses  of  the  contract 
equally.     The  district  acted  by  its  building  committee,  consist- 
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ing  of  three  persons,  of  whom  Arthur  L.  Benway  was  one.  May 
8,  1894,  the  defendant  gave  the  claimant  an  order  as  follows : 
**  Lempster,  May  3d,  1894.  Mr.  Arthur  L.  Benway :  Please  pay 
Mrs.  Mabel  L.  Nichols  eighty-two  dollars  and  charge  the  same 
to  my  account,  it  being  for  forty-one  weeks'  board."  An  accept- 
ance was  indorsed  upon  the  order  in  these  words :  "  May  3d, 
1894.  I  hereby  accept  the  within  order.  A.  L.  Benway,  Com- 
mittee." Raymond  was  present  when  the  acceptance  was  made, 
and  orally  consented  to  the  same.  The  order  being  regarded  as 
an  equitable  assignment,  the  trustee  was  discharged,  subject  to 
the  plaintiff's  exception. 

George  B.  Brown^  for  the  plaintiff. 

Hosea  W,  Parker^  for  the  claimant. 

Chase,  J.  The  order  was,  in  effect,  an  equitable  assignment, 
by  Rolon  D.  and  Raymond  M.  Pollard  to  the  claimant,  of  a  part 
of  their  claim  against  the  Lempster  School  District.  Conway  v. 
Cuiiiag,  51  K  il.  407;  Garland  v.  Harrington^  51  N.  H.  409. 
Although  it  is  addressed  to  Benway  personally,  and  is  signed  by 
Rolon  only,  and  directs  the  charging  of  the  sum  mentioned  to 
his  account,  the  circumstances  show  that  all  parties  understood 
it  referred  to  the  money  that  would  become  due  to  the  Pollards 
jointly  from  the  district  upon  the  completion  of  their  contract, 
^nway  was  one  of  the  three  members  of  the  district's  building 
committee,  and  it  appears  from  the  form  of  his  acceptance  of  the 
order  that  he  acted  in  that  capacity.  So  far  as  appears,  he  was 
not  personally  indebted  to  the  Pollards  or  either  of  them.  Ray- 
mond's oral  consent  to  the  order  was  a  valid  transfer  of  his  inter- 
est in  the  subject  of  the  assignment.  Thompson  v.  Emery^  27 
K  H.  269;  Brewer  v.  Franklin  Mills,  42  N.  H.  292;  Jordan  v. 
GiUen,  44  N,  H.  424,  427;  Pierce  v.  Insurance  Co.,  50  If.  H.  297; 
Gage  v.  Dow,  59  N.  H.  383 ;  Brown  v.  Mansur,  64  K  H.  39. 
The  question  whether  Benway  was  authorized  to  bind  the  dis- 
trict by  fin  acceptance  need  not  be  considered,  for  an  acceptance 
is  not  required  to  make  the  order  operate  as  an  equitable  assign- 
ment. Garland  v.  Harrington,  supra.  The  assignment  was  good 
as  against  the  plaintiff,  even  if  the  district  did  not  have  sufficient 
notice  of  it  before  the  plaintiff's  writ  was  served.  Such  assign- 
ments are  upheld  in  law,  as  well  as  in  equity,  against  subsequent 
attachments.  Gerrish  v.  Clough,  36  N.  H.  519,  524;  Chapman  v. 
Haley,  43  N.  H.  300,  306 ;  Brown  v.  Mansur,  supra. 

Exception  overruled. 
All  concurred. 


Digitized  by  VjOOQIC 


358  ROWELL  v.  RAILROAD.  •     [68 

Sullivan,    > 
June,  1895. ) 
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JO  349       In  an  action  against  a  railroad  company  for  trespass  to  the  person,  evidence 
I  ^  4u|         tending  to  show  that  a  conductor  in  charge  of  a  freight  train  ejected  the 
plaintiff  from  a  car  in  the  exercise  of  authority  conferred  by  his  employers^ 
and  used  more  force  than  was  necessary  in  so  doing,  warrants  a  submis- 
sion of  the  case  to  the  jury. 

Trespass,  for  assault  and  battery.  June  22,  1894,  a  freight 
train  of  the  defendants  arrived  at  the  station  in  Newport,  in 
charge  of  Conductor  Woodbury.  The  plaintiflf,  expecting  some 
freight  on  this  train,  came  to  the  railroad  station  to  get  it.  He 
was  informed  by  the  station  agent  that  there  was  no  freight  for 
him,  but  he  entered  one  of  the  cars  of  this  train  where  the  con- 
ductor was  unloading  freight,  and  made  an  inquiry  of  him  about 
the  freight.  The  conductor  requested  him  to  leave  the  car  and 
then  ejected  him,  or  attempted  to  eject  him,  from  the  car,  where- 
by the  plaintiff  claims  he  was  assaulted  and  injured. 

The  plaintiff  testified :  "  I  stepped  into  the  way  car  to  see  if 
there  was  any  grass-seed  for  me.  Woodbury,  the  conductor, 
asked  if  I  had  anything  there.  I  said  I  did  not  know.  He  said 
(with  an  oath),  '  Get  out  of  here.'  He  caught  me,  tore  my 
clothes,  and  forced  me  to  the  side  of  the  car.  He  did  not  get  me 
out.  I  resisted.  He  twitched  me  around  considerable,  and  tore 
my  jumper.  He  did  not  lay  out  strength  enough  to  put  me  out. 
.  .  .  He  slapped  me  in  the  face.  I  was  hurt  more  in  mind  than 
in  body.  ...  I  was  struck  as  hard  as  he  could  with  his  open 
hand.  The  prints  of  his  fingers  were  on  my  cheek  when  T  went 
to  Bowers'  office  to  get  the  writ  made."  The  plaintiff's  son 
testified :  "  Woodbury  grabbed  hold  of  him,  tore  his  coat,  slapped 
him  beside  the  face.'' 

The  defendants  moved  for  a  nonsuit  because,  (1)  "  on  the  plain- 
tiff's own  testimony,  Woodbury  used  no  more  force  than  was 
necessary;  (2)  it  was  only  a  simple  assault  by  Woodbury,  not  in 
the  exercise  of  his  duty."  The  defendants  also  moved  that  a 
verdict  be  directed  for  them  upon  the  ground,  "  that  the  plaintiff 
says  Woodbury  exhausted  his  strength  on  him  and  put  him 
down,  and  he  (plaintiff)  went  out."  Both  motions  were  denied, 
subject  to  exception.     The  jury  disagreed. 

AlbeiH  S.  Wait  and  William  A.  J.  Giles^  for  the  plaintiff. 

Oliver  E,  Branch  and  William  H.  Sawyer^  for  the  defendants. 
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Wallace,  J.  The  question  raised  here  is  whether  the  defend- 
ants'  motions  for  a  nonsuit  and  for  a  verdict  in  their  favor 
should  have  been  granted.  If  the  plaintiff,  when  the  conductor 
attempted  to  eject  him  from  the  freight  car,  was  there  without 
right  and  was  a  trespasser,  yet  he  had  a  right  to  have  the 
case  submitted  to  a  jury,  if  there  was  any  evidence  from 
which  it  was  competent  for  them  to  find  that  the  act  of  the 
defendants'  servant,  in  ejecting  or  attempting  to  eject  the 
plaintiff  from  the  car,  was  within  the  scope  of  the  servant's 
employment,  and  that  he  ejected  or  attemptea  to  eject  the  plain- 
tiff without  giving  him  sufucient  opportunity  to  leave  the  car,  or 
if  in  so  doing  more  force  was  used  than  was  necessary.  The 
master  is  responsible  for  the  acts  of  the  servant  while  engaged  in 
his  master's  work,  which  are  done  as  a  means  and  for  the  pur- 
pose of  performing  that  work ;  and  this  is  so,  whether  the  wrong 
is  done  by  the  servant's  performing  his  master's  business  in  a 
negligent  manner,  or  by  a  wanton  or  reckless  purpose  to  accom- 
plish it  in  an  unlawful  manner.  When,  however,  the  servant, 
for  his  own  purpose,  does  a  wrong  without  the  direction  or  au- 
thority of  the  master  and  not  for  the  purpose  of  executing  his 
orders  or  doing  his  work,  the  master  is  not  liable.  Wilscm  v. 
Peverlj/y  2  N.  H.  548 ;  Grimes  v.  Keene,  52  N.  H.  330 ;  Andrews 
V.  Green^  62  N.  H.  486;  Hotce  v.  Newmarch,  12  Allen  49;  Bowler 
V.  (y  Connelly  162  Mass,  819;  Bounds  v.  Bailroady  64  N.  T.  129; 
Cool.  Torts  584,  538. 

It  appears  that  Woodbury  was  the  conductor  in  charge  of  this 
freight  train  for  the  defendants ;  that  in  the  exercise  of  his  au- 
thority over  the  car  which  the  plaintiff  entered,  he  ordered  the 
plaintiff  to  leave;  and  was  attempting  to  enforce  this  order  by 
putting  him  out  of  the  car.  There  was  some  evidence  for  the 
consideration  of  the  jury  and  from  which  they  might  have  found 
that  he  was  performing  this  act  as  the  business  of  his  master, 
and  that  it  was  within  the  scope  of  his  employment  There  was 
also  some  evidence  that  Woodbury,  upon  ordering  the  plaintiff 
to  leave  the  car,  almost  immediately  ejected  or  attempted  to  eject 
him,  slapped  him  in  the  face,  and  struck  him  so  hard  that  the 
finger  prints  were  on  his  face  a  short  time  thereafter.  This  was 
competent  for  the  jury  to  consider  on  the  questions  of  whether 
Woodbury  ejected  or  attempted  to  eject  the  plaintiff'  without 
giving  him  a  suflicient  opportunity  to  leave,  or  used  more  force 
in  ejecting  him  than  was  necessary,  and  from  which  they  naight 
have  determined  these  questions  in  the  plaintiff's  favor.  The 
defendants'  motions  for  a  nonsuit  and  for  a  verdict  in  their  favor 
were  properly  denied. 


Exceptions  overruled. 


All  concurred. 
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Grafton,     \ 
June,  1895.  S 

Harrington  v.  Harrington. 

This  oourfc  can  decree  a  divorce  for  conviction  of  crime  and  imprisonment 
therefor  in  the  state  prison  when  the  offence  was  committed  by  the  libelee 
while  domiciled  here,  and  when  both  parties  were  domiciled  here  at  the 
time  the  libel  was  filed. 

Libel  for  Divorce,  filed  February  5,1894.  The  cause  alleged 
was  the  defendant's  conviction  of  the  larceny  of  a  horse  and  nis 
actual  imprisonment  therefor  in  the  state  prison,  commencing 
November  20,  1892,  under  a  sentence  for  more  than  a  year. 
The  plaintiff  has  had  her  domicile  in  the  state  since  December 
28,  1898,  and  the  defendant  since  April,  1892. 

Smith  ^  Shane,  for  the  plaintiff. 

Wallace.  J.  The  parties  having  their  domicile  in  this  state 
at  the  time  the  proceeding  was  commenced,  the  court  has  juris- 
diction of  them  and  can  decree  a  divorce  for  a  cause  which  is 
within  its  jurisdiction.  The  alleged  cause  of  divorce  occurred 
in  this  state  while  the  libelee  was  domiciled  here,  but  at  a  time 
when  the  libelant  was  not  a  resident  of  the  state. 

The  doctrine  that  conviction  of  crime  and  imprisonment  in 
one  jurisdiction  is  only  a  cause  of  divorce  in  that  jurisdiction 
and  not  in  any  other  (Martin  v.  Martin,  47  N.  H.  62;  1  Bish. 
Mar.  &  Div.,  s.  823)  is  evidence  that  the  legislature  must  have 
intended  that  an  offence  like  the  present,  which  occurred  within 
the  state  when  the  libelee  was  actually  domiciled  here,  should 
be  within  the  jurisdiction  of  the  court.  It  must  have  been  in- 
tended that  the  injured  party  should  have  a  right  to  apply  for  a 
divorce  somewhere.  It  must  be  here  where  the  offence  occurred, 
if  anywhere.  Al  though  our  cases  hold  that  the  court  has  no  juris- 
diction of  a  cause  of  divorce  which  arose  when  the  libelant  was 
not  domiciled  here,  yet  they  have  not  gone  to  the  extent  of  re- 
fusing jurisdiction  when  the  offence  was  committed  in  this  state 
by  the  libelee  when  domiciled  here  and  was  of  such  a  nature  it 
could  be  taken  cognizance  of  nowhere  else,  and  when  both  par- 
ties were  domiciled  here  at  the  time  of  the  filing  of  the  libel. 
The  court  has  jurisdiction. 

Divorce  decreed. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 
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Grafton,     ) 
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Plymouth  v,  Grafton  County.  jes  m\ 

The  disallowance  of  a  town^s  pauper  claim  by  the  county  commissioners 
authorizes  a  submission  to  the  court  of  the  matters  in  dispute,  under  P.  S., 
0.  27,  s.  13. 

An  action  of  assumpsit  to  enforce  such  claim  may  be  treated  as  a  submission 
to  the  court,  and  the  merits  of  the  case  decided  therein ;  but  the  plaintiffs 
will  be  limited  to  such  costs  as  would  properly  attend  a  submission  author- 
ized by  the  statute. 

Assumpsit,  for  supplies  furnished  a  person  claimed  to  be  a 
county  pauper.  Facts  found  by  the  court.  The  plaintiffi'  claim 
was  submitted  to  the  county  commissioners  with  vouchers  and 
affidavits  in  proper  form  and  by  them  disallowed.  The  plaintiffs 
thereup.on,  without  any  agreement  with  the  commissioners  and 
without  their  consent,  brought  this  action.  The  defendants 
moved  to  dismiss  on  the  ground  that  there  had  been  no  submis- 
sion to  the  court  within  the  meaning  of  the  statute,  and  because 
a  suit  at  law  cannot  be  maintained. 

Burleigh  ^  Adams^  for  the  plaintiffs. 

Bingharriy  Mitchell  ^  BatcheUor^  for  the  defendants. 

Parsons,  J.  The  decision  of  the  county  commissioners,  dis- 
allowinff  the  plaintiffi'  claim,  was  a  judgment  conclusive  until 
reversed,  modified,  or  set  aside.  Salisbury  v.  County,  59  N.  H. 
359 ;  Concord  v.  County^  60  N.  H.  521.  The  question  presented 
is  whether  such  judgment  is  subject  to  revision  in  this  court  in 
a  suit  at  law  brought  upon  the  same  claim.  Public  Statutes,  c. 
85,  5.  3,  providing  that  when  a  claim  of  this  nature  shall  with 
proper  vouchers  be  presented  to  the  county  commissioners  they 
shall  allow  such  sum  as  they  think  reasonable,  to  be  paid  out  of 
the  county  treasury,  uses  nearly  identical  language  with  section 
9  of  the  act  of  December  16,  1828  (Laws  1830,  p.  305),  wherein 
similar  power  was  conferred  upon  the  court  of  common  pleas. 
When  boards  of  county  commissioners  were  created  in  1855, 
they  were  authorized  to  "  examine  and  allow  ...  all  claims 
arising  from  or  incident  to  the  support  and  maintenance  of 
county  paupers,  subject  to  the  revision  of  the  court  of  common 
pleas."  Laws  1855,  c.  1659,  s.  37;  Salisbury  v.  County^  59  N.  H. 
359,  361.  By  the  abolition  of  the  court  of  common  pleas  (Laws 
1859,  c.  2211,  ss.  1,  3)  and  the  subsequent  judiciary  acts  of  1874 
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and  1876,  all  the  powers  enjoyed  and  exercised  by  that  court 
were  imposed  upon  this  court;  and  hence  this  court  has  the 
same  power  to  revise  a  judgment  of  the  county  commissioners 
upon  a  claim  of  this  nature,  as  was  formerly  possessed  by  the 
court  of  common  pleas,  unless  such  authority  has  been  taken 
away  by  statute.  Chapter  4077,  section  1,  Laws  1865  (P.  S.,  c,  27^ 
s.  10),  authorizing  the  commissioners  to  audit  and  allow  claims 
against  or  in  favor  of  the  county,  does  not  repeal  the  revisory 
power  of  the  court  in  relation  to  pauper  claims.  By  the  act  of 
1855,  no  form  of  procedure  is  provided  for  the  revision  by  the 
court  of  the  county  commissioners'  judgment,  but  the  practice 
appears  to  have  been  by  petition  to  the  court  for  the  allowance 
of  the  claim  after  its  disallowance  by  the  commissioners.  See 
Andover  v.  Merrimack  County^  37  N.  H.  437 ;  Northfidd  v.  Merri- 
mack  County^  43  K  H.  165. 

Whatever  might  otherwise  be  claimed  to  be  the  effect  of  the 
law  of  1865  as  to  the  final  jurisdiction  of  the  commissioners  upon 
claims  not  arising  from  or  incident  to  the  support  of  county  pau- 
pers, or  as  to  the  effect  of  the  enactment  of  G.  S.,  c.  75,  s.  1,  and 
F.  S.,  c.  85,  s.  3,  following  the  phraseology  of  the  law  of  182& 
and  omitting  the  phrase  "  subject  to  the  revision  of  the  court  '^ 
found  in  the  law  of  1855  creating  county  commissioners,  there 
is  no  ground  for  question  since  the  enactment  in  1867  of  G.  S., 
c.  24,  s,  10,  providing  that,  "  if  any  disagreement  shall  arise  be- 
tween any  claimant  and  the  commissioners  relative  to  any  claim 
in  favor  of  or  against  the  county,  the  same  may  be  laid  before 
the  court  for  decision."  P.  S.,  c.  27,  s.  13.  This  language 
plainly  provides  for  the  revision  of  the  commissioners' judgment 
by  the  court ;  and  taking  into  consideration  the  revisory  power 
in  pauper  cases  previously  lodged  with  the  court  and  the  exist- 
ing practice  for  the  exercise  of  such  revision,  clearly  authorizes 
a  claimant  whose  claim  is  rejected  by  the  commissioners  to  apply 
to  the  court  for  its  allowance.  Such  rejection  is  a  disagreement 
between  the  claimant  and  the  commissioners  relative  to  the 
claim.  Whether  the  disagreement  is  as  to  some  matter  of  fact 
or  rule  of  law  understood  to  determine  the  liability  of  the  county 
is  immaterial.  Opposing  views  as  to  law  or  fact  would  be  a 
disagreement. 

In  the  present  case,  the  claim  was  submitted  to  the  commis- 
sioners, accompanied  with  vouchers  and  affidavits  in  due  form. 
P.  S.,  c.  27,  s,  11 ;  c.  85,  ss,  3-5.  This  presentation  and  the  re- 
jection by  the  commissioners  authorized  the  submission  to  the 
court  by  either  party  of  the  question  in  dispute.  The  proceed- 
ing is  in  the  nature  of  an  appeal,  and  there  is  no  foundation  for 
the  defendants'  claim  that  the  court  has  no  jurisdiction  except 
by  the  consent  of  the  commissioners.  Such  a  construction  would 
give  the  commissioners  practically  final  power,  and  would  have 
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constituted  an  entire  change  in  the  law  which  it  cannot  be  found 
from  the  lan^age  of  the  General  Statutes  was  then  intended. 

The  plaintiffs'  suit  is  an  action  at  law,  and  it  is  urged  that 
there  is  no  statute  authority  for  such  proceeding.  The  objection 
is  well  taken  as  matter  of  form.  Any  method  which  lays  before 
or  submits  to  the  court  the  disputed  claim  is,  in  substance,  within 
the  terms  of  the  statute.  But  the  liability  of  counties  to  towns 
for  the  support  of  paupers  is  entirely  statutory.  There  is  no 
statute  authorizing  in  terms  or  by  implication  the  enforcement 
of  such  liability  by  a  suit  in  assumpsit,  or  any  common-law  ac- 
tion. Hence,  the  defendants  are  not  liable  in  an  action  of  as- 
sumpsit. But  the  form  of  proceeding  is  not  material,  and  the 
error  may  readily  be  cured  by  amendment  if  necessary.  Con- 
sidering the  plaintiffs'  suit  merely  as  a  proceeding  to  submit  to 
the  court  a  claim  previously  submitted  to  the  commissioners 
as  to  which  disagreement  has  arisen  between  the  claimants  and 
the  commissioners,  the  plaintiffs  may  proceed  to  a  trial  upon  the 
merits ;  but  if  they  prevail  they  will  not  be  allowed  any  costs  of 
the  action  as  such,  which  would  not  properly  attend  the  submis- 
sion authorized  by  the  statute. 

Motion  to  dismiss  denied. 
Wallace,  J.,  did  not  sit:  the  others  concurred. 


Cods,      I 
June,  1895.  s 

Smith  ^  a.  v,  Hammond  ^  Trs. 

An  attachment  of  the  property  of  a  non-resident  member  of  a  partnership,  for 
his  individual  debt,  is  not  dissolved  by  proceedings  in  insolvency,  insti- 
tuted upon  petition  of  the  partners. 

Assumpsit.  Facts  agreed.  The  defendant  was  a  member  of 
the  partnership  of  Hammond  &  Allen,  who,  previous  to  May  21, 
1894,  were  engaged  in  business  in  West  Stewartstown.  At  that 
time,  Hammond,  a  resident  of  Vermont,  and  Allen,  a  resident 
of  this  state,  made  an  assignment  in  insolvency  to  the  judge  of 
probate  of  all  the  property  of  the  firm,  and  the  messenger  took 
possession  of  it,  together  with  Hammond's  individual  property 
m  this  state.  June  5,  1894,  the  plaintiffs  brought  this  action  to 
recover  a  debt  due  from  Hammond  alone,  and  summoned  the 
messenger  as  trustee,  claiming  to  charge  him  for  the  individual 
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property  of  Hammond  in  his  possession.     The   assignee    ap- 
pointed by  the  probate  court  appeared  as  claimant. 

DreWj  Jordan  ^  Buckley^  for  the  plaintiffs. 
Thomas  F.  Joknsoriy  for  the  assignee. 

Per  Curiam.*  It  is  conceded  that  a  debtor  who  is  not  an  in- 
habitant of  this  state  cannot  make  an  assignment  under  the  stat- 
ute relating  to  insolvency.  P.  S.,  c.  201,  5.  6.  Smith  v.  Stanley^ 
67  N.  H.  328.  It  is  equally  plain  that  a  decree  of  insolvency 
cannot  issue  against  him  upon  petition  of  his  creditors,  since  sec- 
tion 42  only  authorizes  such  proceedings  to  be  taken  against "  a 
debtor  residing  in  the  county.*'  Ayer  v.  Weeks ^  65  N.  H.  248. 
Both  the  non-resident  and  his  creditors  are  precluded  from  insti- 
tuting insolvency  proceedings  for  the  liquidation  of  his  indebted- 
ness, and  attachments  of  his  property  are  not  dissolved  thereby,  as 
they  are  in  the  case  of  the  insolvency  of  a  resident  debtor.  P.  8., 
0.  201,  s.  26.  The  legislature  did  not  intend  that  attachments  of 
the  debtor's  property  should  be  defeated  bv  voluntary  insol- 
vency in  a  case  in  which  they  would  not  be  dereated  if  the  decree 
of  insolvency  were  made  upon  the  petition  of  creditors.  If  Ham- 
mond had  not  been  in  partnership  with  a  resident,  and  had 
made  an  assignment  of  his  property  under  the  statute,  it  would 
have  been  void.  The  circumstance  that  he  was  a  partner  with 
Allen  did  not  give  the  court  jurisdiction  to  settle  his  individual 
estate  upon  the  petition  of  both.  His  individual  creditors  could 
not  have  accomplished  that  result,  and  their  le^al  disability  to 
do  so  is  strong  evidence  that  the  legislature  did  not  intend  to 
provide  means  for  its  accomplishment  by  the  partners.  This 
reasonable  inference  must  prevail  in  the  absence  of  an  express 
provision  of  the  statute  authorizing  the  members  of  a  firm  to  as- 
sign the  individual  property  of  a  non-resident  member.  His  as- 
sent to  the  assignment  is  immaterial.  It  "  could  not  confer  ju- 
risdiction if  it  did  not  otherwise  exist,"  Ayer  v.  Weeks^  supra. 

The  provisions  of  the  statute,  that  "  the  insolvency  of  a  part- 
nership shall  render  each  partner  insolvent  within  the  meaning 
of  this  chapter  "  {s.  46),  and  that  **  the  certificate  of  discharge 
shall  be  granted  or  refused  to  each  partner  as  though  the  pro- 
ceedings had  been  against  him  alone,''  but  that  "  in  all  other  re- 
spects the  proceedings  against  partners  shall  be  conducted  as 
though  against  a  single  person ''  {s.  47),  do  not  make  it  neces- 
sary to  hold  that  the  indixidual  property  of  a  non-resident  mem- 
ber of  a  firm  in  insolvency  vests  in  the  firm's  assignee.  These 
statutory  provisions  relate  to  partnerships  all  of  whose  members 
are  residents,  and  perhaps  to  partnerships  some  of  whose  mem- 

•  See  foot-note  on  pa^e  22. 
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bers  are  non-residents,  bat  not  to  the  individual  estate  of  such 
members  as  reside  outside  the  territorial  limits  of  the  state. 
"Whether  a  partnership  of  residents  and  non-residents  is,  or  is  not, 
subject  to  our  insolvency  laws  ( McDaniel  v.  King^  5  Cush.  469, 
476  ),  it  is  unnecessary  to  inquire. 

Oase  discharged. 
All  concurred. 


Cods,     I 
June,  1895. 1 

Dunn  v.  Mbreimack  County  Odd  Fellows'  Mutual  Relief 

Association. 

An  insnranoe  association's  receipt  of  assessments,  in  justifiable  ignorance  of 
the  fact  that  the  insured  had  forfeited  his  membership,  does  not  estop  it  to 
insist  upon  the  forfeiture. 

Assumpsit.  Facts  found  by  a  referee.  The  plaintiff  is  the 
widow  of  John  Dunn,  who  was  admitted  to  membership  in  the 
defendant  association,  December  28,  1882.  In  his  application 
for  admission  he  agreed  "  to  abide  by  the  laws,  rules,  and  regula- 
tions of  the  association  now  in  force  or  that  may  be  hereafter 
made.''  The  certificate  of  membership  provided  that  he  "  is  a 
member"  of  the  association  and  he  "is  entitled  to  all  the  privi- 
leges and  benefits  thereof  so  long  as  he  complies  with  the  by- 
laws as  now  made,  and  such  as  may  hereafter  be  made,  and  no 
longer."  The  by-laws  provided  that,  "  to  retain  membership  in 
this  association,  the  member  must  retain  membership  in  good 
standing  in  his  lodge,"  and  that  '*  should  a  member  be  suspended 
or  expelled  from  his  lodge,  his  membership  immediately  ceases 
in  this  association;  nor  is  the  association  bound  to  his  widow  .  .  . 
for  any  pecuniary  benefit."  At  the  time  of  his  admission  Dunn 
was  a  member  of  a  lodge  in  Qorham.  February  16,  1884,  he 
was  suspended  from  membership  in  that  lodge.  He  then  re- 
sided in  Connecticut.  After  his  suspension  he  paid  to  the  asso- 
ciation all  the  assessments  that  were  made  until  his  death,  No- 
vember 20,  1886.  These  assessments  amounted  to  $28,  which 
the  association  received  in  ignorance  of  the  fact  that  Dunn  had 
been  suspended  from  his  lodge.  Upon  learning  that  fact,  they 
sent  to  tne  plaintiff  a  draft  for  $28,  which  was  returned.  The 
insurance  feature  of  the  association  is  entirely  distinct  from  the 
business  of  the  lodges.  The  insurance  was  made  payable  to  the 
plaintiff,  who  is  entitled  to  recover  $1,000  and  interest,  if  the  ac- 
tion can  be  maintained. 
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■Daley  ^  Goss  and  Ladd  ^  Fletcher^  for  the  plaintiff. 

William  L.  Foster^  for  the  defendants. 

Per  Curiam*  By  the  terms  of  the  contract,  the  liability  as- 
sumed by  the  association  was  terminated  when  Dunn  was  sus- 
pended from  his  lodge.  It  does  not  appear  that  it  was  the  duty 
of  the  association  to  keep  informed  of  the  suspension  of  members 
from  their  respective  lodges,  or  that  their  ignorance  of  Dunn's 
suspension  was  due  to  any  fault  on  their  part.  Hence  their  re- 
ceipt of  the  assessments  from  him,  who  had  full  knowledge  of 
the  fact  of  his  suspension,  does  not  estop  them  to  insist  upon  the 
terms  of  the  contract.  There  is  no  ground  on  which  the  action 
can  be  maintained.  When  the  association  deposits  $28  with  the 
clerk  of  court  for  Dunn's  administrator,  there  will  be 

Judgment  for  the  defendants. 
All  concurred. 


Co6s,      > 
June,  1895.  i 

Lbtournbau  V,  Berlin  Building  and  Loan  Absociation  ^  a. 

Shares  of  a  building  and  loan  association  retired  by  vote  of  the  directors  are 
entitled  to  participate  in  loan  premiums  actually  paid  at  the  date  of  with- 
drawal. 

Bill  in  Equity,  for  an  injunction,  and  to  determine  the  with- 
drawal value  of  shares  of  a  building  and  loan  association.  Facts 
found  by  a  referee. 

The  defendants  were  organized  as  a  building  and  loan  associa- 
tion in  September,  1890,  under  P.  S.,  c.  166.  All  members  are 
shareholders,  and  pay  one  dollar  per  month  on  each  share  until 
the  shares  mature,  or  are  worth  $200  each.  The  shares  are 
divided  into  series,  and  all  shares  in  the  same  series  begin  at  the 
same  time  and  have  the  same  value.  The  money  paid  on  shares 
and  as  interest  on  loans,  also  paid  monthly,  is  loaned  to  the 
member  who  will  pay  the  highest  premium  therefor  at  auction. 
The  premium  is  deducted  from  the  loan  when  made,  but  a  note 
is  given  for  the  full  amount.  Each  loan  is  secured  by  shares  of 
an  ultimate  value  equal  to  the  loan,  and  by  a  first  mortgage  of 
real  estate.  The  notes  given  to  the  association  are  substantially 
all  the  assets;  and  each  note  is  a  promise  to  pay  the  amount 

•  See  foot-note  on  page  22. 
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loaned  in  monthly  payments  of  interest  and  dues,  until  the  shares 
reach  a  value  equal  to  the  loan.  There  is  no  by-law  of  the  asso- 
<5iation,  or  contract  or  understanding  with  the  borrowers,  by 
which  a  borrower  is  entitled  to  a  rebate  of  premium  in  case  the 
loan  is  paid  prior  to  the  maturity  of  the  shares.  At  the  average 
premium  paid,  the  shares  would  mature  in  about  eleven  years. 
It  is  necessary  to  compel  some  withdrawals  in  each  series  before 
maturity  to  prevent  too  large  a  sum  becoming  due  at  one  time. 
The  by-laws  of  the  association  provide  that  when  such  with- 
drawals become  necessary,  shares  voluntarily  withdrawn  shall  be 
entitled  to  their  share  of  the  total  profits. 

At  the  annual  meeting  of  the  directors  in  September,  1894,  a 
Tote  was  passed  fixing  the  withdrawal  value  to  a  limited  number 
of  such  shares  as  should  first  be  voluntarily  withdrawn  from  the 
first  series,  at  $63.59  per  share.  The  plaintifi*,  a  director  of  the 
-association  and  shareholder  in  subsequent  series,  moved  to  fix 
the  value  of  such  shares  at  $56.53.  His  motion  was  rejected, 
And  this  bill  filed  to  restrain  the  payment  of  money  under  said 
vote.  The  question  in  controversy  is  whether  premiums  paid 
upon  loans  should  be  treated  as  profits  when  the  loan  is  made, 
or  should  be  apportioned  over  the  entire  period  of  the  loan. 
The  defendants  contend  that  the  former,  and  the  plaintifi*,  that 
the  latter  method  is  the  correct  one;  and  each  admits  that  the 
value  claimed  by  the  other  is  correct,  if  the  method  of  computa- 
tion is  correct. 

Chamberlin  ^  Rich  and  Albin^  Martin  ^  Howe^  for  the  plaintiff! 

Edward  G,  Niles^  for  the  defendants. 

Clark,  J.  If  a  withdrawing  shareholder  is  entitled  to  any 
part  of  the  profits  it  is  by  virtue  of  the  statute  or  some  by-law 
governing  such  withdrawals.  "  At  any  time  after  four  years 
irom  the  date  of  issue,  the  directors  may,  pursuant  to  the  provi- 
sions of  the  by-laws,  if  any,  on  the  subject,  retire  unpledged 
shares  of  any  series  and  compel  their  withdrawal  by  paying  to 
the  shareholders  the  amount  of  dues  paid  upon  the  shares,  and 
the  proportion  of  profits  belofiging  to  them  according  to  the  last 
preceding  adjustment  and  valuation  of  shares,  less  the  amounts 
due  from  such  shareholders' for  fines  and  other  charges  and  for 
their  proportionate  shares  of  unadjusted  losses,  if  any.  If  all 
unpleaged  shares  are  not  so  retired,  the  directors  shall  determine 
"by  lot  which  shall  be  retired."  P.  S.,  c,  166,  s,  14.  The  by-laws 
of  the  association  provide  that  "After  four  years  from  the  date 
of  issue  of  any  series,  if  the  board  of  directors  deem  it  expedient 
to  reduce  the  number  of  unpledged  shares  in  said  series,  they 
shall  cause  a  notice  to  be  sent  to  the  holders  of  said  shares,  stat- 
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ing  the  number  required  for  reducing  the  series,  and  offering- 
the  total  profits  on  them,  if  voluntarily  withdrawn/'  The  by- 
laws must  be  interpreted  in  conformity  with  the  statute ;  and  the 
provision  that  withdrawing  shareholders  shall  have  **  the  propor- 
tion of  profits  belonging  to  them  according  to  the  last  preceding 
adjustment  and  valuation  of  shares,"  has  reference  to  an  adjust- 
ment and  valuation  properly  and  legally  made.  The  statute  pro- 
vides for  such  an  adjustment  and  valuation.  "The  interest, 
{)remiums,  fines,  and  profits  received  by  the  corporation,  less 
osses  and  the  amount  paid  for  the  necessary  expenses  of  the 
business,  shall  be  equitably  distributed  among  the  shares  and 
added  to  the  dues  paid  by  the  shareholders  at  least  once  a  year, 
until  the  value  of  each  share  in  the  series  reaches  two  hundred 
dollars,  when  it  shall  be  paid  to  the  shareholder  and  the  share 
shall  be  retired."  P.  8.,  c.  166,  s.  11.  The  proportion  of  profits 
belonging  to  the  shares  according  to  the  last  preceding  adjust- 
ment and  valuation  must  be  determined  by  an  equitable  distri- 
bution of  the  interest,  premium,  fines,  and  profits  among  the 
shares.  An  inequitable  and  unfair  distribution  is  not  in  con- 
formity with  the  statute,  and  is  therefore  void. 

The  only  question  is  whether  the  premium  bid  for  a  lowi 
should  be  treated  as  a  profit  when  the  loan  is  made,  or  appor- 
tioned equally  over  the  entire  duration  of  the  loan.  Should  a 
computation  of  the  profits  to  be  distributed  among  withdrawing 
shareholders  include  the  entire  premiums  which  borrowers  have 
agreed  to  pay,  or  such  premiums  as  were  earned  at  the  date  of 
withdrawal?  Is  a  withdrawing  member  entitled  to  share  in 
premiums  actually  paid,  or  in  premiums  agreed  to  be  paid  in 
monthlv  installments  until  the  maturity  of  the  shares  ?  Obvi- 
ously, ne  is  entitled  to  share  in  premiums  actually  paid.  A 
shareholder  who  withdraws  is  not  liable  for  future  losses,  and  is 
not  entitled  to  future  profits.  If  he  shares  in  premiums  agreed 
to  be  paid,  he  receives  an  anticipated  profit ;  and  if  there  should 
be  a  deficiency,  instead  of  a  profit,  by  reason  of  default  in  the 
payments  agreed  to  be  made,  he  has  received  more  than  his  just 
proportion  of  premiums  earned.  Such  a  distribution  is  inequi- 
table and  contrary  to  the  provisions  of  the  statute. 

The  adjustment  and  valuation  of  shares  made  by  the  directors 
at  the  annual  meeting  in  September,  1894,  was  incorrect,  in  that 
it  included  the  premiums  agreed  to  be  paid  to  the  maturity  of 
the  series  to  which  the  shares  loaned  upon  belonged,  whereas  it 
should  have  included  only  the  premiums  actually  paid  at  that 
time.  The  premiums  should  have  been  apportioned  as  claimed 
by  the  plaintiff,  and  the  withdrawal  value  of  each  share  fixed  at 
$56.53. 

Case  discharged. 
All  concurred. 
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Coos,       ) 
June.  1895.  i 

Benton  v.  Merrill. 

The  validity  of  a  general  warrant  for  the  collection  of  all  taxes,  made  in 
conformity  with  G.  L.,  c.  67,  «.  8,  cannot  be  destroyed  or  impaired  by  the 
issuance  of  a  defective  warrant  for  the  collection  of  non-resident  taxes,  not 
required  by  the  statute. 

A  tax  sale  will  not  be  invalidated  because  the  account  of  sales  filed  by  the 
collector  with  the  town  clerk  was  an  unattested  copy  of  the  orij^inal 
return ;  nor  because  the  list  of  redemptions  was  made  by  the  town  clerk, 
upon  information  seasonably  furnished  by  the  collector. 

The  repeated  payment  by  the  true  owner,  of  taxes  assessed  on  non-resident 
lands  in  the  name  of  a  person  deceased,  is  sufficient  to  warrant  a  contin- 
uance of  such  assessment. 

Payment  of  taxes  on  non-resident  lands  is  not  such  conclusive  evidence 
of  ownership  as  to  entitle  the  taxpayer  to  be  treated  by  the  collector  as 
the  known  owner. 

Trespass,  quare  clausum^  with  an  additional  count  in  trover. 
Pleas :  (1)  To  both  counts,  the  general  issue ;  (2)  to  the  first 
count,  soil  and  freehold  in  the  defendant;  (8)  to  the  first  count, 
not  the  soil  and  freehold  of  the  plaintift*.  Facts  found  by  a 
referee. 

Theplaintiff  introduced  a  deed  of  the  premises  in  question 
from  Weeks  and  Hutchins,  as  tenants  in  common,  to  himself,, 
and  an  earlier  deed  from  Dewey  to  said  Weeks  and  the  plaintiff^ 
as  tenants  in  common.  It  did  not  appear  what  Hutchius's  in- 
terest was.  Both  deeds  were  duly  recorded.  The  plaintiff 
offered  evidence  of  certain  acts  of  possession  on  the  part  of 
Weeks.  The  question  of  their  sufliciencv  ^as  in  dispute,  but 
becomes  immaterial  in  the  view  taken  by  the  court. 

The  defendant  clain\ed  title  by  virtue  of  a  purchase  under  a 
tax  sale  of  the  premises  as  non-resident  lands,  in  1884,  by  the 
collector  of  Stratford,  and  conveyances  by  him  to  the  defendant's 
grantor,  and  by  the  latter  to  the  defendant. 

The  warrant  to  the  collector  for  the  collection  of  non-resident 
taxes  for  1883  was  signed  by  only  one  of  the  selectmen.  It  was 
under  seal  and  required  the  collector  "  to  collect  the  taxes  in 
the  annexed  list,"  etc.,  which  annexed  list  was  signed  by  a  ma- 
jority of  the  selectmen  and  was  sworn  to.  Neither  the  list  nor 
the  warrant  was  dated. 

The  collector  made  a  return  of  the  sales,  and  signed  and 
swore  to  it.  He  retained  the  original  return,  and  filed  with  the 
town  clerk  copies  of  the  return  and  the  jurat  thereon.  The 
Lxvra.    26 
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copies  were  true  copies  of  the  original,  but  were  not  attested  as 
such.     The  town  clerk's  record  was  made  from  the  copies. 

The  collector  testified,  subject  to  the  plaintiff's  exception,  that 
the  lands  had  not  been  redeemed.  A  copy  of  his  return  of  sales 
was  seasonably  recorded.  The  plaintiff  claimed  that  there  was 
no  such  return  of  lands  redeemed  as  is  required  by  law,  that 
the  sale  was  void  for  this  reason,  and  that  there  was  no  evidence 
that  the  lands  had  not  been  redeemed. 

In  1883,  the  lands  were,  and  for  some  years  prior  had  been, 
taxed  to  Ebenezer  Wooster,  who  was  long  since  dead.  The  col- 
lector who  made  the  sale  for  the  taxes  of  1883  had  acted  for 
several  years,  and  the  taxes  for  some  of  the  preceding  years  had 
been  paid  to  him  by  the  plaintiff  or  Weeks.  It  did  not  appear 
that  the  collector  gave  any  formal  notice  of  the  tax  of  1883  to 
the  plaintiff  or  to  Weeks,  but  it  is  more  probable  than  other- 
wise that  he  wrote  one  of  them,  inquiring  upon  what  lands  in 
his  town  they  desired  to  pay  taxes  that  year,  and  received  no 
reply.  The  deed  to  the  plaintiff  and  Weeks  was  on  record  be- 
fore the  assessment  of  the  tax  for  1883,  but  the  collector  had 
no  knowledge  of  the  ownership  of  the  lands  except  from  the 
payment  of  the  taxes  in  prior  years  by  the  plaintiff  or  Weeks. 
The  plaintiff  claimed  that  notice  of  the  tax  should  have  been 
given  by  the  collector  to  him  or  to  Weeks,  and  also  that  the 
taxes  should  have  been  assessed  to  one  or  both  of  them,  as  the 
known  owners  of  the  land. 

jyreWy  Jordan  ^  Buckley  and  Henry  Heyivood,  for  the  plaintiff. 

Ladd  ^  Fletcher,  for  the  defendant,  stated  in  their  brief  that,  in 
addition\o  the  defective  warrant  for  the  taxes  of  1883,  mentioned 
in  the  reserved  case,  there  wns  another  warrant  for  the  collec- 
tion of  both  the  resident  and  non-resident  taxes  of  that  year, 
signed  by  a  majority  of  the  selectmen,  and  complete  and  formal 
in  every  particular;  and  they  asked  for  leave  to  procure  an 
amendment  to  that  effect.  *  , 

Blodgett,  J.  Assuming  that  an  amendment  of  the  case  will 
be  granted,  to  the  effect  that,  in  addition  to  the  invalid  warrant 
to  tbe  collector  for  the  collection  of  the  non-resident  taxes  for 
1883,  there  was  another  general  warrant  for  the  collection  of 
both  the  resident  and  non-resident  taxes  for  that  year  "com- 
plete and  formal  in  every  particular,"  the  defendant  shows  a 
superior  title  under  the  collector's  deed  of  the  premises  to  his 
grantor,  given  upon  a  sale  made  in  18S4  for  the  taxes  assessed 
in  1883,  whether  the  title  set  up  by  the  plaintiff*  is  oris  not 
sufficient  to  sustain  his  action.  But  one  general  warrant  is 
provided  for  by  the  statute  for  the  collection  of  all  taxes,  both 
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resident  and  non-resident  (G.  L.,  c.  57,  s.  8),  and  its  validity  can- 
not be  destroyed  or  impaired  by  any  additional  and  unnecessary 
warrant  like  that  which  appears  in  this  case  to  have  been  made. 
It  is  surplusage  merely. 

The  objection  that  the  account  of  sales  filed  by  the  collector 
with  the  town  clerk,  under  G.  L,  c.  59,  s,  7,  was  not  the  origi- 
nal, but  an  unattested  copy  with  a  copy  of  the  jurat  on  the 
original,  and  that  the  town  clerk's  record  was  made  from  such 
copy,  is  not  well  taken  in  view  of  the  finding  that  "  the  copies 
were,  in  fact,  true  copies  of  the  original,  but  were  not  attested 
as  such."  The  account  bein^  a  true  one,  and  having  been  sea- 
sonably recorded,  the  legislative  object,  namely,  to  enable  the 
landowner  to  obtain  at  the  town  clerk's  office  correct  informa- 
tion as  to  the  extent  and  amount  of  the  sale,  was  fully  secured. 
Cahoon  v.  Coe,  52  N.  H.  518,  526,  527.  But  the  statute  does  not 
require  an  attested  copy.  Its  language  is :  "  The  collector  shall, 
within  ten  days  after  any  sale,  deliver  to  the  town  clerk  an  ac- 
count of  the  sales,  with  the  charges  of  sale,  under  oath,  copies 
of  the  newspapers  in  which  the  advertisement  was  published, 
and  the  advertisement  posted,  with  an  affidavit  that  it  was  so 
posted,  which  shall  be  kept  on  file ;  and  the  said  account,  adver- 
tisement, and  affidavit  shall  be  recorded  by  the  town  clerk,  and 
a  certified  copy  of  such  record  shall  be  competent  evidence." 
G.  L.,  c.  59,  s.  7.  And,  furthermore,  it  might  well  be  held  that 
these  provisions  are  directory  merely,  and  that  even  a  total 
failure  to  comply  with  them  would  not  invalidate  the  sale.  Wells 
V.  Company^  47  K  H.  235,  258,  and  authorities  cited;  Cahoon  v. 
Coe,  mpra^  526 ;   Odionie  v.  Rand^  59  N.  H.  504,  506. 

The  objection  that  there  was  no  list  of  redemptions  left  with 
the  town  clerk  by  the  collector,  as  required  by  G.  L.,  c,  59,  s,  13, 
is  disposed  of  by  the  application  of  principles  already  stated  to 
the  finding  of  the  referee,  that  "Within  the  time  limited  by 
statute,  the  collector  informed  the  town  clerk  of  such  lands  as 
were  redeemed,  and  of  the  dates  and  amounts  paid  in  redemp- 
tion, but  did  not  file  any  statement  thereof;  the  clerk  entered 
the  lands  redeemed,  and  dates  and  sums  paid,  upon  the  record 
under  the  return  of  sales,  having  left  a  blank  space,  apparently 
at  the  time  of  the  record  of  the  sales,  in  said  record  for  that 
purpose,  which  he  filled  in  upon  information  obtained  from  the 
collector,  when  any  lands  were  redeemed." 

The  objection  that  the  lands  should  have  been  assessed  to  the 
plaintiff  and  Weeks  as  the  known  owners,  is  likewise  not  well 
taken.  The  fact  that  the  deed^  to  them  was  on  record  before 
the  assessment  of  these  taxes, 'is  of  no  importance  upon  the 
question  of  the  selectmen's  knowledge  as  to  the  ownership  of 
the  lands  {Thompson  v.  Gerrish,  57  N.  H.  85,  87);  and  as  it  is 
not  found,  and  does  not  appear,  that  the  selectmen  knew  the 
plaintiff  and  Weeks  to  be  the  owners,  the  presumption  is  they 
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were  not  so  known  to  them.  Jaquiih  v.  Puinei/,  48  N.  H.  138, 
139,  and  authorities  cited.  But  this  is  not  all;  for  it  is  found 
that  the  lands  were  taxed  by  the  same  description  the  year  in 
question  that  they  had  been  in  preceding  years,  for  some  of 
which,  at  least,  the  taxes  had  been  paid  by  the  plaintiff  or  by 
Weeks,  without  any  objection,  so  far  as  appears.  This  of  itself 
was  sufficient  to  authorize  the  selectmen  to  continue  the  same 
^description,  and  to  estop  the  plaintiff  from  now  objecting  to  it 
Sawyer  v.  Gleason,  59  N.  H.  140,  141. 

The  remaining  objection,  that  no  bill  of  taxes  was  sent  either 
to  the  plaintiff  or  to  Weeks,  has  no  validity.  The  statute  re- 
quires it  to  be  done  only  when  the  owners  are  known.  G.  L., 
c.  59,  s.  2.  The  finding  of  the  referee  is  that  "  the  collector 
had  no  knowledge  of  the  ownership  of  these  lands,  excepting 
from  the  payment  of  the  taxes  assessed  upon  them  in  prior  years 
by  the  plaintiff  or  his  cotenant"  But  while  this  may  have 
been  sufficient  to  authorize  an  inference  on  the  part  of  the  col- 
lector that  they  had  an  interest  in  the  lands  and  might  be  the 
owners,  it  cannot  be  regarded  as  a  necessary  consequence ;  nor, 
when  standing  alone,  can  it  be  fairly  held  to  have  afforded  such 
evidence  of  the  ownership  as  required  him  to  know  it  within 
the  statutory  intendment.  He  was  entitled  to  have  knowledge 
of  the  ownership  derived  from  evidence  such  as  would  satisfy 
persons  in  general  in  the  like  situation;  and  it  was  not  his  duty 
to  examine  the  registry  for  the  purpose  of  obtaining  such  knowl- 
edge. Thompson  v.  Gerrishy  supra.  Giving  to  the  inference  all 
the  weight  to  which  it  can  be  entitled  as  evidence  against  him, 
it  sufficiently  appears  he  did  not  know  that  the  plaintiff  and 
Weeks  were  the  owners  of  the  lands,  from  his  letter  to  them 
inquiring  whether  they  had  any  lands  in  his  town  on  which  they 
desired  to  pay  the  taxes;  and,  in  addition  to  this,  the  presump- 
tion is  he  did  not  know  they  were  the  owners,  because  officers 
acting  under  oath,  or  in  whom  the  government  reposes  a  trust, 
are  presumed  to  have  done  their  duty  till  the  contrary  is  clearly 
and  explicitly  proved.  Cross  v.  Brown,  41  N.  H.  283,  288;  Proc- 
tor V.  Andover^  42  N.  H.  348.  Nor  is  this  all ;  for  if  it  were  even 
held  that  the  payment  of  the  taxes  by  the  plaintiff  and  Weeks 
to  him  in  some  of  the  prior  years  was  such  knowledge  on  his 
part  of  their  ownership  of  the  lands  as  to  make  it  his  duty  to 
send  them  a  bill  of  the  taxes  on  them  for  the  year  in  question, 
it  is  difficult  to  see,  in  view  of  his  letter  of  inquiry  to  them  as 
to  such  ownership  and  their  failure  to  make  any  reply,  why  he 
would  not  be  justified  in  understanding,  as  he  evidently  did,  that 
they  had  abandoned  any  claim  to  the  ownership  of  these  lands 
which  could  arise  from  their  payment  of  the  taxes  on  them  in 
some  of  the  preceding  years. 

Case  discharged. 

All  concurred. 
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Co()S,       I 
June,  1895. 1  -^  ^. 

Lbbarge  r.  Berlin  Mills  Co.  ^^^I 

A  master  is  not  bound  to  so  constiniet  a  staging  that  it  may  safely  be  taken 
down  without  the  exercise  of  care ;  and  where  the  evidence  shows  a  proper 
construction,  and  that  the  accident  resulted  from  the  negligence  of  fellow- 
servants,  a  nonsuit  is  rightly  ordered. 

Case,  for  personal  injuries  received  by  the  plaintiff  while  in 
the  employ  of  the  defendants,  by  the  falling  upon  him  of  apiece 
of  blocking  timber.  At  the  time  of  the  accident,  the  plaintiff 
was  at  work  upon  a  wooden  tank  located  in  the  basement  of  the 
defendants'  mill,  then  in  process  of  building,  upon  which  a  large 
number  of  workmen  were  emploj^ed  under  the  superintendence 
of  one  Norcross.  The  blocking  in  question  was  laid  along  and 
upon  the  south  sill  of  the  mill,  and  upon  the  blocking  there  was 
a  temporary  plank  flooring,  extending  northerly  some  twenty 
feet  and  constituting  a  staging  which  was  adequate  for  the  pur- 
poses for  which  it  was  intended  and  had  been  used.  The  block- 
ing was  not  nailed  or  otherwise  fastened  to  the  sill.  While  the 
flooring  was  being  removed  by  some  of  the  workmen,  the  block- 
ing was  drawn  or  caused  to  fall  off  the  sill  upon  the  plaintiff, 
who  was  thereby  injured.  The  staging  was  put  up  and  taken 
down  by  order  of  the  superintendent.  The  court  ordered  a  non- 
suit, and  the  plaintiff  excepted. 

Twitchell  ^  Libby^  for  the  plaintiff. 

DreWy  Jordan  ^  Buckley  and  Robert  N.  Chamberliriy  for  the  de- 
fendants. 

Wallace,  J.     The  question  whether  the  nonsuit  was  properly 
ordered   depends  upon  "  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it."     Paine  v.    * 
Railway,  58  N.  H.  611,  614 ;  Jaques  v.  Company,  66  K  H.  482. 

The  staging  was  properly  constructed.  It  was  adequate  for 
the  purposes  for  which  it  was  used  and  intended.  The  safety  of 
the  structure  for  its  actual  and  intended  uses  did  not  require 
that  the  blocking  should  be  nailed  to  the  sill.  The  accident 
happened  in  taking  it  down.  There  was  nothing  about  its  con- 
struction which  would  make  the  act  of  taking  it  down  dangerous, 
if  due  care  was  exercised.  The  defendants  were  not  bound  to 
so  construct  the  staging  that  it  would  be  safe  for  a  careless  or 
negligent  person  to  take  it  down.     Neither  would  the  nailing  of 
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the  stroctare  have  prevented  an  accident  resulting  from  its  being 
taken  down  in  a  careless  manner.  There  is  no  evidence  that 
the  defendants,  or  any  one  acting  for  them,  gave  any  orders  that 
the  structure  should  be  removed  in  a  particular  manner.  It  is 
evident  that  workmen  taking  down  a  temporary  sta^ng  of  the 
character  of  this  must  know  that  it  is  not  nailed,  or,  m  the  exer- 
cise of  ordinary  care,  should  know  it  Yet,  manifestly,  the  care- 
lessness consisted  in  the  pulling  off  the  planks  from  the  blocking 
in  such  a  way  as  to  cause  it  to  fall  upon  the  plaintiff  This  was 
the  carelessness  of  a  fellow-servant  The  case  does  not  disclose 
any  evidence  of  negligence  on  the  part  of  the  defendants.  If 
there  was  any  negligence,  it  was  either  that  of  the  plaintiff  him- 
self, in  standing  beneath  the  structure  when  it  was  bein^  taken 
down,  or  of  his  fellow-servants  in  taking  it  down,  for  neither  of 
which  are  the  defendants  answerable.  The  nonsuit  was  prop- 
erly ordered. 

Exceptions  overruled, 
Blodgett,  J.,  did  not  sit :  the  others  concurred. 


Coos,      ) 
June,  1895. ) 


Clarksvillb  Land  Co.  v,  Harriman. 


One  who  contracts  for  the  driving  of  logs  will  not  be  presumed  to  warrant  a 
sufficiency  of  water  for  that  purpose. 

Assumpsit,  to  recover  the  price  of  driving  logs.  The  defend- 
ant claims  to  recoup  damages  arising  from  the  non-performance 
of  the  contract.     Facts  found  by  a  referee. 

Jason  II.  Dudley,  for  the  plaintiffs. 

Thomas  F,  Johnson  and  Henry  W.  Lund  (of  Vermont),  for  the 
defendant. 

Wallace,  J.  In  the  spring  of  1881,  the  defendant  had  a  large 
quantity  of  logs  on  the  branches  of  Hall  stream,  a  tributary  of 
the  Connecticut  river,  ready  to  be  driven  down  the  stream.  At 
this  time  the  plaintiffs  entered  into  an  agreement  with  him  to 
drive  the  logs  down  the  stream  to  the  Connecticut  river.  Al- 
though it  is  not  found  in  express  terms  that  the  contract  was  to 
be  performed  that  spring,  yet  such  appears  to  have  been  the 
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understanding  of  the  parties.  Shortly  afterward  and  before 
the  plaintiffs  had  a  reasonable  time  in  which  to  complete  their 
contract,  notwithstanding  the  fact  that  they  used  due  diligence^ 
the  water  in  the  stream  suddenly  fell,  and  remained  so  low  that 
the  further  performance  of  the  contract  that  spring  was  rendered 
impossible.  The  question  is,  whether  this  is  an  excuse  for  the 
non-performance  of  the  contract  on  the  part  of  the  plaintiffs. 

The  plaintiffs  did  not  undertake  to  transport  the  logs  in  any 
event,  regardless  of  the  way  in  which  they  should  move  them, 
whether  by  the  stream  or  in  some  other  way.  They  only  under- 
took to  transport  them  by  driving  them  down  the  stream.  If  the 
parties  contemplated  the  failure  of  the  water  in  the  stream  and 
contracted  with  reference  to  it,  and  it  was  agreed  that  the  plaintifl» 
were  to  guarantee  its  sufficiency  for  driving  the  logs,  t&en  they 
were  not  excused  from  the  performance  of  the  contract  by  the 
failure  of  the  water,  and  are  answerable  in  damages.  But  if  they 
contracted  on  the  basis  of  the  continued  existence  of  sufficient 
water  to  transport  the  logs,  and  it  was  the  understanding  that 
the  plaintiffs  were  only  bound  to  drive  them  in  case  the  water 
was  adequate  for  that  purpose,  they  were  excused  from  the  fur- 
ther performance  of  the  contract.  Taylor  v.  Caldwell^  3  B.  &  8. 
826 ;  The  TornadOy  108  U.  S.  8^2;  Chicago,  Milwaukee,  etc.,  Railway 
V.  Hayt,  149  U.  S.  1,  14 ;  Dexter  v.  Norton,  47  N.  Y.  62;  Lord  v. 
Wheeler,  1  Gray  282;   Wells  v.  Galnan,  107  Mass.  514. 

It  is  a  question  of  fact  what  the  terms  of  the  contract  were.. 
The  referee  does  not  find  that  the  plaintiffs  agreed  to  warrant 
the  sufficiency  of  the  water  in  the  stream.  It  is  so  unreasonable- 
and  improbable  to  suppose  that  they  would  so  contract,  that  it 
will  not  be  inferred  from  a  mere  finding  that  the  plaintiffs  agreedi 
to  drive  the  logs  for  the  defendant  that  spring.  The  referee 
finds  that  emergencies  arose  to  prevent  the  performance  of  the 
contract  that  cannot  reasonably  be  supposed  to  have  been  con- 
templated by  the  plaintiffs,  and  which  would  not  have  been  an- 
ticipated by  a  man  of  experience  and  a  practical  river-driver, 
when  the  contract  was  made.  This  shows  that  the  parties  did 
not  contemplate  the  failure  of  the  water  in  the  stream,  nor  un- 
dertake to  contract  that  the  logs  were  to  be  driven  in  any  events 
or  that  the  plaintiff  should  warrant  the  sufficiency  of  the  stream 
for  that  purpose  and  be  answerable  in  damages  for  its  failure.. 
The  contract  was  made  on  the  basis  of  the  continued  existence 
of  sufficient  water  to  render  its  performance  possible.  The  plain- 
tiffs, being  without  fault  and  having  exercised  due  diligence  in 
the  performance  of  their  contract,  were  excused  from  its  further 
performance  by  the  failure  of  the  water. 

Judgment  on  the  report  for  the  plaintiffs. 
All  concurred. 
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Rockingham, 
Dec,  1895. 


Miller  ^  a.  v.  Lamprey,  Jr.,  ^  a. 


In  a  devise  to  T,  by  his  father^s  brother,  of  land  long  owned  by  the  family, 
^^  to  have  and  to  hold  as  his  own ;  then  to  his  heirs,  if  any,  if  not  to  his 
nearest  akin  by  the  name  of  ^^  T,  *'  or  his  nearest  akin  on  the  father^s  side," 
T  does  not  take  a  fee-simple  estate  and  has  no  power  to  dispose  of  the  land 
by  will. 

Petition,  for  partition.  Facts  agreed.  Simon  Towle  and 
David  Towle,  now  deceased,  were  brothers,  and  previous  to  1840 
they  owned  the  real  estate  in  controversy  in  common.  Simon 
died  in  that  year,  intestate,  leaving  four  children,  one  of  whom, 
an  infant,  died  soon  after,  and  Mary  E.  Miller,  another  child, 
died  intestate  in  1877,  leaving  two  children,  who  are  the  plain- 
tiffs. Georgianna  Margerum  was  another  child  who  died  intes- 
tate in  1878,  leaving  no  issue.  Simon  P.  Towle,  the  other  child, 
died  in  1890  without  issue.  The  plaintiffs  claim  to  own  one  half 
<)f  their  grandfather's  half  of  the  land,  or  one  fourth  of  the 
whole,  and  also  the  half  owned  by  David  Towle,  under  the 
residuary  clause  in  his  will.  He  died  in  May,  1867.  The  clause 
of  the  will  referred  to  is  as  follows :  "Also  I  give  my  nephew, 
Simon  P.  Towle,  all  my  real  estate  and  personal  property  that 
can  be  found,  to  have  and  to  hold  as  his  own.  Then  to  his  heirs 
if  any,  if  not,  to  his  nearest  akin  by  the  name  of  Towle,  or  his 
nearest  akin  on  the  father's  side.''  The  defendant  Lamprey 
claims  title  to  three  fourths  of  the  whole  estate  under  the  will 
of  Simon  P.  Towle. 

Calvin  Page,  for  the  plaintiffs. 

Frink  ^  Marvin,  Thomas  E.  0.  Marvin,  and  Lamprey  <f  Shea, 
for  Lamprey. 

Per  Curiam*  Simon  P.  Towle  left  no  "heirs"  within  the 
meaning  of  that  word  as  used  in  the  will  of  David.  The  ex- 
pression, "  his  heirs,"  was  not  intended  as  a  description  of  the 
estate  devised  to  Simon  P.  If  the  testator  had  intended  to  de- 
vise to  him  a  fee-simple  title,  or  an  estate  that  should  vest  in  him, 
his  heirs  and  assigns  forever,  no  reason  is  apparent  for  the  provi- 

♦  In  this  case  and  others  for  the  same  term  In  which  the  opinion  is  Per  Curiam,  the 
opinions  prepared  by  Chief  Justice  Doe  were  after  his  death  adopted  by  his  suniving 
associates,  and  the  judgments  therein  were  announced  by  them  at  the  adjourned  law 
term  held  March  13, 1896.    See,  also,  foot-note  on  page  22. 
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sion  that  in  case  of  the  death  of  Simon  P.  without  heirs,  the 
estate  should  pass  "  to  his  nearest  akin  by  the  name  of  Towle,  or 
his  nearest  akm  on  the  father's  side."  It  is  not  to  be  presumed 
that  no  meaning  was  intended  to  be  conveyed  by  these  words. 
Sanborn  v.  Sanborn^  62  N.  H.  631.  All  the  competent  evidence 
shows  that  the  testator's  general  purpose  was  to  so  dispose  of  the 
land  that  it  should  remam  in  the  Towle  family;  and  to  accom- 

Elish  that  purpose,  he  in  effect  provided  that  upon  the  death  of 
is  nephew  without  lineal  descendants,  it  should  become  the 
property  of  the  nearest  of  kin  to  the  nephew  by  the  name  of 
Towle  or  "  on  the  father's  side."  A  construction  that  would 
allow  Simon  P.  to  dispose  of  the  land  by  will  would  contravene 
the  plain  intention  expressed  by  David  in  his  will.  Upon  the 
reported  facts,  the  plaintiffs  are  the  owners  of  one  fourth  of 
the  entire  estate  by  inheritance,  and  under  the  will  of  David 
they  became  the  owners  of  an  additional  half  of  it.  The  will  of 
Simon  P.,  therefore,  could  operate  only  on  the  remaining  one 
fourth  which  he  inherited  from  his  uncle,  his  sister  Georgianna, 
and  the  infant. 

Judgment  for  the  plaintiffs, 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Uockingbam,  j 
Dec,  1895.    \ 


State  i\  Lager  Beer. 


Sg    877 
70    466 


Intoxicating  malt  liquor  kept  for  sale  in  violation  of  law  is  liable  to  seizure 
and  forfeiture  under  P.  S.,  c.  112,  s,  30. 

Libel,  in  which  the  town  of  Exeter  is  complainant,  alleging 
that  '*  the  following  particularly  described  spirituous  and  intoxi- 
cating liquors,  .  .  .  to  wit,  twenty-six  cases  of  lager  beer,  of  two 
dozen  bottles  each,  of  the  value  of  sixty-four  and  -^  dollars, 
.  .  .  were  kept  for  sale  in  violation  of  law  in  a  certain  building 
in  said  Exeter,  occupied  by  Ezra  Fisher  as  a  bottling  establish- 
ment; that  upon  a  lawful  and  proper  warrant  search  of  said 
premises  was  lawfully  made  and  the  goods  and  chattels  above 
described  there  found  then  and  there" kept  for  sale  in  violation 
of  law  as  aforesaid  were  duly  seized,  whereby  said  intoxicating 
liquor  .  .  .  became  forfeited." 

Ezra  Fisher  appeared  as  claimant  and  moved  to  dismiss  the 
libel,  on  the  ground  that  there  is  no  law  authorizing  the  seizure 
and  forfeiture  of  malt  liquors.  The  motion  was  denied  and  the 
claimant  excepted. 
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Eastman^  Young  ^  O'Neill^  for  the  state. 
Arthur  0.  Fuller,  for  the  claimaut. 

Blodgett,  J.  The  contention  that  there  is  no  law  authorizing 
the  seizure  and  forfeiture  of  mklt  liquors  cannot  be  sustained. 
The  libel  in  this  case  alleges,  and  the  claimant  does  not  deny^ 
that  the  liquors  in  question  are  intoxicating.  If  this  be  so,  they 
are  clearly  within  the  intent  and  meaning  of  the  statute  (P.  S., 
c.  112,  5.  30)  providing  that  "  Any  spirituous  liquor  kept  for  sale 
in  violation  of  law  .  .  .  may  be  seized,  .  .  .  and  upon  due  pro- 
ceedings may  be  adjudged  forfeited,"  because  it  is  enacted  by 
the  chapter  relating  to  the  construction  of  statutes  that  "  By  the 
words  '  spirit,'  '  spirituous  liquor,'  or  '  intoxicating  liquor '  shall 
be  intended  all  spirituous  or  intoxicating  liquor,  and  all  mixed 
liquor  any  part  of  which  is  spirituous  or  intoxicating,  unless  oth- 
erwise expressly  declared.'*  P.  S.,  c,  2,  s.  33.  There  being  no 
such  statutory  declaration  as  to  fermented  intoxicating  liquor, 
the  construction  of  s.  30,  c.  112,  is  controlled  by  the  legislative 
definition  in  s,  33,  c.  2.  "  The  construction  of  statutes  is  gov- 
erned by  legislative  definitions ;  that  of  indictments  by  the  ordi- 
nary use  of  language."  Jones  v.  Surprise,  64  N.  H.  243,  245,  and 
authorities  cited. 

It  is  hardly  necessary  to  go  farther ;  but  the  claimant's  con- 
tention is  also  no  less  clearly  refuted  by  the  historical  evidence. 
In  its  original  form,  and  with  certain  exceptions  which  it  is  un- 
necessary at  this  time  to  consider,  the  prohibitory  law  made  it 
unlawful  and  criminal  "  to  sell  or  keep  for  sale  any  spirituous  or 
intoxicating  liquor,  or  any  mixed  liquor,  any  part  of  which  is 
spirituous  or  intoxicating,"  and  subjected  "any  intoxicating 
liquor  "  illegally  kept  for  sale  to  seizure  and  forfeiture.  Laws 
1855,  e.  1658,  ss.  1,  10-15.  In  the  revision  of  this  law  in  1867, 
"  spirituous  liquor  "  was  substituted  for  the  longer  and  more  spe- 
cific description  of  intoxicating  liquor  in  s.  1,  and  in  the  chapter 
of  definitions  s.  33,  c.  2,  of  the  present  statutes  was  enacted. 
G.  S.,  c,  1,  5.  31 ;  lb.,  c.  99,  s,  13.  This  definition  was  copied  in 
the  revisions  of  1878  and  1891  (G.  L.,  c.  1,  5.  31 ;  P.  S.,  c.  2,  s. 
33),  and  its  meaning  has  not  been  changed  in  the  forty  years 
that  have  elapsed  since  the  enactment  of  the  prohibitory  law. 
During  that  time  there  has  been  a  statutory  variation  in  relation 
to  the  legality  and  penal  consequences  of  selling  fermented  in- 
toxicating liquor  and  keeping  it  for  sale;  but  now,  as  in  1855, 
such  liquor  is  not  an  exception  to  the  rule  that  intoxicating 
liquor  illegally  kept  for  sale  is  liable  to  seizure  and  forfeiture. 

Exception  overruled. 

Parsons,  J.,  did  not  sit:  the  others  concurred. 
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Rockingham, 
Dec,  1896. 


68  m 
Stayers  r.  Philbrick.  to  ml 


A  mortgage  of  real  estate  executed  and  delivered  on  the  day  preceding  the 

assumption  of  the  liability  secured  thereby,  is  not  given  to  secure  future 

advances,  within  the  meaning  of  P.  S.,  c.  139,  s.  3. 
A  mortgage  intended  to  secure  future  advances  is  not  invalid  as  a  security 

for  debts  and  liabilities  existing  at  the  time  of  its  execution. 
A  mortgage  made  to  secure  an  indorser  of  a  promissory  note,  subsists  as 

security  for  the  mortgagee's  liability  as  indorser  of  other  notes  given  in 

renewal  of  or  substituted  for  the  original  note. 

Writ  op  Entry.  Facts  agreed.  September  7,  1882,  the 
plaintiff  took  from  Alfred  Stavers  a  mortgage  of  the  demanded 
premises,  conditioned  to  be  void  if  Alfred  should  pay  his  prom- 
issory note  of  even  date  for  $5,000,  save  the  plaintiff  harmless 
from  his  indorsement  of  Alfred's  other  note  for  $10,000,  and 
"  pay  at  maturity  all  sums  for  which  said  John  [the  plaintiff] 
may  be  liable  as  the  indorser  of  said  Alfred."  The  two  notes 
specially  described  were  never  executed.  September  8,  1882, 
the  plaintiff  indorsed  Alfred's  note  for  $4,000  for  the  accommo- 
dation of  Alfred,  who  on  the  same  day  obtained  the  money  on 
the  note  from  a  bank.  January  11, 1883,  the  note  was  taken  up 
and  a  similar  note  for  $6,000,  indorsed  by  the  plaintiff,  was  sub- 
stituted in  its  place,  and  Alfred  received  the  additional  $2,000. 
For  this  note,  at  its  maturity,  another  like  note  for  the  same 
amount  was  substituted  at  the  bank.  As  a  result  of  these  and 
similar  substitutions,  the  bank  now  holds  Alfred's  note  for 
$6,000,  indorsed  b^  the  plaintiff.  Alfred  is  insolvent.  The 
mortgage  to  the  plaintiff  was  recorded  September  11, 1882.  The 
defendant  claims  title  under  a  mortgage  of  the  demanded  prem- 
ises given  by  Alfred  in  1891. 

Samuel  W.  Emery,  for  the  plaintiff. 

Frink  ^  Marvin^  for  the  defendant. 

Carpenter,  J.  The  execution  and  delivery  of  the  mortgage 
upon  one  day  and  the  mortgagee's  assumption  on  the  next  day 
of  the  liability  which  it  was  intended  to  secure,  must  be  regarded 
as  parts  of  the  same  transaction.  Until  the  indorsement  of  the 
note  by  the  plaintiff,  the  mortgage,  though  previously  delivered, 
had  no  legal  existence.  It  and  the  liability  it  was  made  to  secure 
took  effect  at  the  same  instant.     The  plaintiff's  obligation  to  pay 
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the  $4,000  note  was  not  "  made  or  contracted  after  the  execution 
and  delivery  of  the  mortgage/'  within  the  meaning  of  the  stat- 
ute. P.  S.,  c.  139,  s.  3;  Weed  v.  Barkn^  35  N.  H.  386,  388; 
Richards  v.  Railroad,  44  N.  H.  127,  137,  138. 

If  the  mortgage  was  intended  to  secure  future  advances  or  lia- 
bilities to  be  thereafter  incurred,  and  it  is  broad  enough  in  terms 
to  cover  them,  it  is  not  for  that  reason  rendered  invalid  as  a 
security  for  debts  or  liabilities  existing  at  the  time  of  its  execu- 
tion. North  V.  Orowell,  11  N.  H.  251;  Johnson  v.  Richardson^  38 
K  H.  353,  355;  Page  v.  Ordway,iO  N.  H.  253;  Abbott  v.  Thomp- 
son,  58  N.  H.  255. 

The  plaintiflF's  liability  as  indorser  of  the  note  for  $4,000  is 
sufficiently  described  in  the  condition.  Benton  v.  Sumner^  57 
K  H.  117;  Barker  v.  Barker,  62  N.  H.  366. 

The  condition  of  the  mortgage  has  not  been  performed.  The 
renewal  of  the  note,  or  the  substitution  of  another  like  note  in 
its  place,  was  not  a  payment,  in  the  absence  of  an  agreement  to 
that  effect.  The  note  for  $6,000  is,  to  the  extent  of  $4,000,  a 
mere  change  in  form  of  the  original  indebtedness,  and  the  plain- 
tiff's liability  thereon  as  indorser  is  to  the  same  extent  a  renewal 
or  continuation  of  his  original  liability.  It  may  be  considered 
that  by  the  non-payment  of  the  $4,000  note  at  its  maturity,  there 
was  a  breach  of  the  condition  of  the  mortgage  that  has  not  been 
satisfied;  or  that  the  mortgage  subsists  as  a  security  for  the 
plaintiff's  indorsement  of  the  substituted  note  to  the  amount  of 
$4,000.  Whichever  view  is  taken,  the  plaintiff  is  entitled  to  a 
conditional  judgment  for  the  sum  of  $4,000.  Elliott  v.  Sleeper,  2 
K  H.  525;  Bank  v.  Willard,  10  K  H.  210;  Williams  v.  Little,  12 
1^.  H.  29;  Cutter  v.  Emeri/,  37  K  H.  567,  577;  Strachn  v.  Foss, 
42  K  II.  43;  Weymouth  v.  Sanborn,  43  N.  H.  171,  172;  Ladd  v. 
Dudley,  45  N.  H.  61,  65 ;    Wood  v.  Lord,  51  N.  H.  448,  454. 

After  the  foregoing  opinion  was  prepared,  an  amendment  of 
the  case  was  furnished,  stating  that  "  there  was  a  note  for  $5,000 
such  as  is  described  in  the  condition  of  the  mortgage  from  Al- 
fred "  to  the  plaintiff,  and  that  it  has  been  paid.  Consistently 
with  the  facts  stated  in  the  amendment,  the  note  may  have  been 
executed  and  delivered  at  the  time  when  the  indorsement  of  the 
$4,000  note  was  made.  If  such  was  the  fact,  the  result  would 
not  be  affected.  What  effect  it  might  have  if  it  were  made  and 
delivered  with  the  mortgage  on  the  previous  day,  we  are  not 
now  required  to  determine.  Steams  v.  Bennett,  48  N.  H.  400; 
Abbott  V.  Thompson,  58  K  H.  255 ;  Fessenden  v.  Taft,  65  N.  H.  39. 

Judgment  for  the  plaintiff . 
All  concurred. 
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Rockingham,  > 
Dec,  1895.   i 

Beckman  V.  Souther.  ^^I 

G8       381 

Upon  the  question  whether  unnecessary  force  was  used  in  arresting  the       ^^ ??! 

plaintifE^  evidence  that  the  defendant  knew  him  to  be  a  violent  and  danger- 
ous person  is  competent. 

Whether  evidence  of  the  defendant's  violence  in  making  a  previous  arrest  is 
admissible,  is  a  question  determinable  at  the  trial  term. 

The  defendant  having  testified  that  he  was  a  constable,  and  having  produced 
a  writ  with  his  return  thereon,  a  request  for  an  instruction  that  there  was 
no  evidence  he  was  a  constable  was  rightly  refused. 

Trespass,  for  assault  and  false  imprisonment.  Plea,  the  gen- 
eral issue  with  a  brief  statement  that  the  defendant  arrested  and 
detained  the  plaintiff  under  legal  process.  Verdict  for  the  de- 
fendant. The  plaintiff's  counsel  in  opening  the  case  to  the  jury 
stated  that  he  claimed  and  proposed  to  show  that  the  defendant 
in  making  the  arrest  used  unnecessary  and  excessive  violence. 
Evidence  of  the  plaintiff's  character  and  reputation  as  a  danger- 
ous person  to  the  knowledge  of  the  defendant  was  admitted, 
and  evidence  tending  to  show  that  the  defendant  was  a  violent 
man  and  on  a  former  occasion  had  used  unnecessary  force  and 
violence  in  arresting  another  person  was  excluded,  subject  to  the 
plaintiff's  exception. 

The  defendant  testified  without  objection  that  he  was  a  con- 
stable, and  put  in  evidence  the  writ  upon  which  the  arrest  was 
made,  with  his  return  of  the  arrest  thereon  signed  by  him  as 
constable.  The  court  declined  to  instruct  the  jury  that  there 
was  no  evidence  that  the  defendant  was  a  constable,  and  the 
plaintiff  excepted. 

J.  Warren  Towle^  for  the  plaintiff. 

Samuel  H,  Goodall  and  Ernest  L.  Gupiillj  for  the  defendant. 

Carpenter,  J.  Evidence  tending  to  show  that  the  plaintiff 
was  known  by  the  defendant  to  be  a  violent  and  dangerous  per- 
son was  competent.  In  arresting  and  detaining  such  a  person, 
forcible  measures  might  be  proper  and  reasonable  which  in  the 
case  of  a  person  of  a  different  character  would  be  unwarranted. 

Whether  the  evidence  offered  of  the  defendant's  character  for 
violence  and  of  his  conduct  in  making  a  previous  arrest  had 
any  legitimate  bearing  on  the  issue  submitted  to  the  jury,  was  a 
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question  of  remoteness  determinable  at  the  trial  term.  Its  ex- 
clusion was  not  error.  Cook  v.  New  Durham^  64  N.  H.  419 ; 
miliard  v.  Beattie,  59  N.  H.  462,  465. 

The  instruction  requested  was  properly   refused.     JeiceU  v. 
GUbert,  64  N.  H.  13. 

Exceptions  overruled. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


flQ  oggi  Rockingham,  ( 

70     el  Dec,  1895.    \ 

Beacham  ^  a.  V.  Proprietors  op  Portsmouth  Bridge. 

When  there  is  a  conflict  between  the  lex  loci  and  the  lex  fori,  the  foimer  gov- 
erns in  torts  the  same  as  in  contracts. 

It  is  a  good  defence  to  an  action  brought  in  this  state,  for  injuries  sustained 
in  the  state  of  Maine  while  traveling  for  pleasure  on  the  Lord's  day,  that 
no  recovery  could  be  had  under  the  laws  of  that  state. 

Case,  for  negligence.  Facts  found  by  the  court.  The  defend- 
ants own  and  possess  a  toll  bridge  over  the  Piscataqua  river  be- 
tween Portsmouth  and  Kittery.  On  Sunday,  April  29, 1894,  the 
plaintiffs,  having  paid  the  required  toll,  were  crossing  the  bridge, 
on  a  pleasure  excursion,  with  a  barge  drawn  by  four  horses ;  and 
while  on  the  portion  within  the  state  of  Maine  one  of  the  horses 
was  injured  by  a  defect  in  the  bridge  caused  by  the  defendants' 
negligence.  The  plaintiffs  seek  to  recover  damages  for  the  in- 
jury. The  laws  of  Maine  relating  to  the  questions  involved 
are  a  part  of  the  case.  A  verdict  m  favor  of  the  plain tifis  for 
$150  was  filed,  which  is  to  be  set  aside  and  there  is  to  be  judg- 
ment for  rhe  defendants,  if  the  action  cannot  be  maintained; 
otherwise,  there  is  to  be  judgment  on  the  verdict. 

Samuel  W,  Emery ^  for  the  plaintiffs. 

Frink  ^  Marvin^  for  the  defendants. 

Chase,  J.  If  there  is  a  conflict  between  the  lex  loci  and  the 
lex  fori^  the  former  governs  in  torts  the  same  aa  in  contracts,  in 
respect  to  the  legal  effect  and  incidents  of  acts.  Cool.  Torts  471; 
Sto.  Conf.  Law  (7th  ed.),  s.  307  d ;  Mostyn  v.  Fabrigas^  Cowp.  161 ; 
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Phillips  V.  JEyre,  L.  K.  4  Q.  B.  225,  239,—  S.  C,  L.  R.  6  Q.  B.  1, 
28 ;  tSmiih  v.  Condry,  1  How.  28 ;  Dennick  v.  Railroad,  103  U.  S. 
11;  Walsh  v.  Railroad^  160  Mass.  571;  Henry  v.  Sargeant,  13 
K  H.  321 ;  Laird  v.  Railroad,  62  N.  H.  254.  Therefore,  what- 
ever would  be  a  defence  to  this  action  if  it  had  been  brought 
in  the  state  of  Maine  is  a  defence  here,  although  it  would  not 
be  if  the  cause  of  action  had  arisen  in  this  state. 

By  section  20,  chapter  124,  Revised  Statutes  of  Maine,  a  per- 
son who  travels  on  the  Lord's  day,  except  from  necessity  or  for 
charity,  may  be  punished.  Walking  for  exercise  {O'Connell  v. 
Levnston,  65  Me.  34;  Davidson  v.  Portland,  69  Me.  116),  carrying 
a  disabled  person  to  a  ride  to  give  him  the  benefit  of  air  and  ex- 
ercise (Sullivan  v.  Railroad,  82  Me.  196),  and  carrying  a  visitor 
home  who  insists  upon  going  (^Buck  v.  Biddeford,  82  Me.  433), 
come  within  the  exception ;  but  traveling  for  pleasure  is  an 
offence  under  the  statute,  and  has  the  effect  to  disable  the  of- 
fender from  recovering  damages  for  an  injury  to  his  person  or 
team  while  so  traveling,  caused  by  the  negligence  or  another. 
Hinckley  v.  Penobscot,  42  Me.  89 ;  Cratty  v.  Bangor,  57  Me.  423 ; 
Parker  v.  Latner,  60  Me.  528 ;    Wheeldm  v.  Lyford,  84  Me.  114. 

The  plaintiffs  raise  the  qucere  whether  this  is  now  the  law 
of  Maine,  in  view  of  the  decision  in  Baker  v.  Portland,  58  Me. 
199.  In  that  case  the  plaintiff's  cause  of  action  was  an  injury 
received  in  consequence  of  a  defective  highway,  and  the  defence 
was  that,  at  the  time  of  the  injury,  the  plaintiff  was  violating  a 
city  ordinance  which  prohibited  driving  at  a  faster  rate  of  speed 
than  six  miles  an  hour,  under  a  penalty.  It  was  held  that  a  vio- 
lation of  the  ordinance  would  not  be  a  defence  unless  it  con- 
tributed to  produce  the  injury.  Of  cases  in  which  it  had  been 
held  that  a  person  violating  a  penal  statute  could  not  recover 
for  his  injury,  the  court  said:  "  It  will  be  seen,  upon  examina- 
tion, that  the  wrongful  act  of  the  plaintiff  either  was,  or  was 
assumed  to  be,  in  some  manner  or  degree  contributory  to  the 
production  of  the  injury  complained  ot."  The  violation  of  an 
ordinance  against  fast  driving  may  or  may  not  tend  to  cause  an 
injury  to  a  traveler  according  to  the  circumstances,  but  the  vio- 
lation of  the  statute  against  traveling  on  the  Lord's  day  neces- 
sarily causes  the  traveler  to  be  in  the  position  where  he  was 
injured  ;  it  tends  to  produce  the  injury  by  furnishing  the  oppor- 
tunity for  receiving  it.  Cratty  v.  Bangor,  supra.  The  cases  of 
Parkei^  v.  Latner  and  Wheelden  v.  Lyford,  decided  since  Bakei*  v. 
Portland,  show  that  the  law  as  laid  down  in  Cratty  v.  Bangor 
was  then  regarded  as  the  law  of  the  state.  K  it  was  not  the  law  of 
the  state  as  late  as  March  21,  1895,  there  would  have  been  no 
occasion  for  the  act  of  the  Maine  legislature  of  that  date  (Laws 
1895,  c.  129^,  which  in  effect  repeals  the  law  of  Cratty  v.  Bangor 
and  other  like  cases  by  providing  that  the  provisions  of  c,  124, 
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R.  S.,  relating  to  the  observance  of  the  Lord's  day,  shall  not 
affect  the  right  or  remedy  of  a  party  growing  out  of  an  injury 
received  on  that  day. 

The  plaintiffs'  injury  having  been  received  while  they  were 
traveling  in  the  state  of  Maine  upon  a  pleasure  excursion  on  the 
Lord's  day,  prior  to  the  enactment  of  the  Maine  statute  of  1896, 
their  rights  are  governed  by  the  law  of  Oratty  v.  Bangcn^,  and  the 
other  cases  cited. 

Verdict  set  aside  ;  judgment  for  the  defendants. 
Wallace,  J.,  did  not  sit :  the  others  concurred. 


Bockingham, 
Dec 


ingham,  ) 
.,1895.   S 

Petition  op  the  Union  Five  Cents  Savings  Bank. 


A  savings  bank  is  taxable  for  the  amount  of  its  deposits  if  the  value  of  its 

assets  is  equal  to  that  amount,  although  it  receives  no  income  from  some 

of  them. 
A  savings  bank  is  not  entitled  to  an  abatement  of  the  taxes  assessed  against 

it  because  its  surplus  is  not  so  large  relatively  as  that  of  other  savings 

banks. 

Petition,  for  an  abatement  of  taxes  for  the  following  rea- 
sons :  (1)  Because  the  petitioners  have  not  received  the  past 
year,  and  there  is  no  prospect  that  they  will  immediately  re- 
ceive, any  income  from  a  portion  of  their  assets  amounting  to 
$48,586.57;  (2)  because  they  have  not  so  much  surplus  rela- 
tively as  other  savings  banks.  The  petition  was  dismissed,  sub- 
ject to  exception. 

John  E,  Young ^  for  the  petitioners. 

John  Hatchy  for  the  bank  commissioners. 

Chase,  J.  The  first  special  provision  for  the  taxation  of 
money  deposited  in  savings  banks  is  found  in  the  act  of  January 
4,  1838  (Laws  1833,  c.  108),  which  required  the  assessors  of  the 
several  towns  to  assess  the  public  taxes  in  part  upon  "  money  at 
interest,  more  than  the  owner  pays  interest  for,  including  .  .  . 
all  deposits  in  any  savings  bank  or  institution  where  the  whole 
amount  of  deposits  exceeds  one  hundred  dollars.''  At  that  time 
only  seven  savings  banks  had  been  incorporated,  the  two  oldest 
of   which    (the  Portsmouth  Savings  Bank  and  the    Straflford 
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County  Savings  Bank)  had  been  in  existence  less  than  ten 
years.  If  deposits  in  them  were  previously  taxed,  it  must  have 
been  as  money  on  hand  or  at  interest.  Under  the  statute  cited, 
depositors  were  not  regarded  as  creditors  of  the  bank,  but  as  the 
beneficial  owners  of  the  fund  in  its  possession, —  the  bank  being 
their  trustee.  Each  one's  share  of  the  common  fund  was  taxa- 
ble directly  to  him  in  the  town  in  which  he  resided,  if  a  resi- 
dent of  the  state,  in  the  same  manner  and  at  the  same  rate  as 
was  his  other  taxable  property.  Real  estate  in  which  the  depos- 
its were  invested  was  taxable  to  the  bank  in  the  town  where  it 
was  situated,  under  other  provisions  of  the  statute.  This  excep- 
tion to  the  general  rule  was  necessary  in  order  to  give  the  town 
containing  the  real  estate  the  benefit  of  the  tax  upon  it;  and 
to  avoid  double  taxation,  depositors  were  entitled  to  a  propor- 
tional reduction  of  their  taxes.  Nashua  Savings  Bank  v.  ifasnua^ 
46  K  H.  389,  395,  396,  399 ;  Bockivgham  Ten  Cent  Savings  BoTik 
V.  Fortsmauth,  52  K  H.  17,  27;  Cogswell  v.  Bank,  69  N.  H.  43 ; 
Ball  V.  Faris,  59  N.  H.  71,  72  ;  Berry  v.  Windham,  59  K  H.  288, 
289;  Francestovm  Bank  Case,  63  N.  H.  138 ;  Savings  Bank  v.  Al- 
bee,  63  N.  H.  152, 162. 

This  method  of  taxing  savings-bank  deposits  continued  in  force 
until  1864.  All  prior  laws  on  the  subject  were  then  repealed,  and 
in  place  of  them  it  was  provided  that  treasurers  of  savings  banks 
should  return  to  the  secretary  of  state  annually,  on  or  before 
May  1,  "a  statement  under  oath,  of  the  whole  amount  of  deposits 
and  accumulations  due  from  such  savings  banks  to  each  deposi- 
tor on  the  first  day  of  April  next  preceding ;  together  with  the 
name  and  residence  of  each  depositor  residing  in  the  state  " ;  and 
should  pay  to  the  state  treasurer,  on  or  before  the  first  day  of 
July,  "  three  fourths  of  one  per  cent  on  the  amount  of  such  de- 
posits and  accumulations,''  to  be  in  full  of  all  taxes  upon  the 
property  of  the  bank  and  upon  the  depositors'  interests  merein  ; 
and  that  the  state  treasurer  should  pay  the  several  towns,  on  or 
before  October  1,  their  proportion  of  such  tax  '*  according  to  the 
amount  of  the  deposits  and  accumulations  held  in  said  savings 
banks  by  the  residents  of  said  towns."  Laws  1864,  c,  4028.  The 
general  plan  of  taxation  thus  introduced  has  continued  to  the 
present  time.  G.  S.,  c.  58,  ss.  12,  13, 14;  G.  L.,  c.  65,  ss.  6,  7,  8, 
9 ;  P.  S.,  c,  65,  ss.  4,  5,  6.  The  rate  was  changed  to  one  per 
cent  in  1869  (Laws  1869,  c.  4,  s.  2),  and  to  three  fourths  of  one 
per  cent  upon  general  deposits  and  one  per  cent  upon  special 
deposits  in  1895.  Laws  1895,  c.  108,  s.  1.  Prior  to  1872,  the 
tax  was  assessed  upon  the  amount  of  the  bank's  deposits  and  ac- 
cumulations without  deducting  the  value  of  real  estate  in  which 
any  portion  of  them  may  have  been  invested ;  and  such  real  es- 
tate was  not  taxable  in  the  town  where  it  was  situated.  Bock- 
ingham  Ten  Cent  Savings  Bank  v.  Fortsmouih,  52  N.  H.  17.  In 
Lxvra.    26 
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that  year  the  law  was  changed  so  as  to  require  the  assessment  to 
be  made  upon  the  remainder  of  the  deposits  and  accumulations 
after  deducting  the  value  of  the  bank's  real  estate,  leaving  that 
to  be  taxed  in  the  same  manner  as  the  real  estate  of  other  par- 
ties. Laws  1872,  c.  17,5.  2;  G.  L.,  c,  65,5.  7;  Laws  1881,  c. 
108, 5.  6 ;  P.  B.,  c.  65,  s.  5 ;  Laws  1895,  c.  108,  s.  1.  From  the  record 
of  assessments  in  the  oflSce  of  the  state  treasurer,  it  appears  that  the 
words  "  deposits  and  accumulations"  in  the  statute  of  1864  and 
subsequent  statutes  were  understood  to  mean  the  "general  and 
special  deposits  on  which  the  corporation  pays  interest"  (P.  8., 
<*.  65,  ss,  4,  5),  or  the  sums  due  depositors,  including  dividends 
already  declared  and  payable.  Accumulations  that  had  not  been 
passed  to  the  credit  of  depositors  were  not  taxed;  The  guaranty 
fund  created  by  the  act  of  1874  (Laws  1874,  c,  71;  s.  6)  is  not 
taxable,  because  it  forms  no  part  of  the  sums  standing  to  the 
credit  of  depositors. 

Although  the  tax  is  assessed  and  collected  by  the  state  treas- 
urer, none  of  it  is  retained  by  the  state.  The  portion  laid  upon 
the  deposits  of  residents  is  distributed  to  the  towns  where  they 
reside,  and  the  balance  is.  distributed  among  all  the  towns  of  the 
state  as  a  part  of  the  literary  fund.  P.  S.,  c.  65,  5.  6  ;  c.  88,  ss.  9, 
10.  The  tax  is,  in  fact,  a  municipal  tax  laid  upon  the  property 
of  the  depositors  and  paid  out  of  it  by  their  incorporated  trustee. 
Barilett  v.  Carter ^  59  N.  H.  105.  It  differs  from  the  tax  that  was 
assessed  upon  deposits  prior  to  1864  in  the  manner  of  assess- 
ment and  collection,  and  in  the  rate.  Under  the  earlier  stat- 
utes, as  has  been  seen,  the  deposits  were  taxed  directly  to  the  de- 
positors in  the  same  manner  and  at  the  same  rate  as  their  other 
property ;  while  now,  they  are  taxed  to  the  depositors'  trustee  at 
a  fixed  rate  which  is  lower'  than  the  rate  upon  other  prop- 
erty in  most  towns.  Under  the  former  statutes,  the  only  ine- 
quality between  the  taxation  of  this  and  other  kinds  of  property 
was  caused  by  the  exemption  from  taxation  of  small  deposits 
(sums  of  $100  or  J300  and  less)  and  undivided  profits;  while 
under  the  existing  statutes  there  is  an  inequality  in  the  rate  of 
taxation,  besides  an  exemption  from  taxation  of  surplus  and 
guaranty  funds,  amounting  to  a  large  sum,  now  nearly  or  quite 
three  million  dollars. 

The  present  tax,  differing  in  these  respects  from  that  upon 
other  property,  ''is  an  anomaly,  resting  upon  peculiar  grounds  of 
public  policy,  and  is  universally  understood  to  have  acquired  the 
position  of  an  exception  to  the  constitutional  rule  of  equality." 
^.,  a  ^M.  R,  B.  v.  State,  62  N.  H.  648,  649. 

The  petitioners  do  not  object  to  the  tax  assessed  against  them 
on  the  ground  that  it  is  less  than  the  tax  upon  other  property, 
but  on  tlie  ground  that  it  is  greater  relatively  than  the  tax  of 
savings  banks  which  have  a  larger  percentage  of  untaxed  prop- 
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erty  in  their  guaranty  and  surplus  funds.  Inequality  in  tax- 
ation is  a  result  of  every  exemption.  The  case  under  considera- 
tion is  not  the  only  example  afforded  by  the  law.  "  Much  prop- 
erty always  has  been  and  still  is  untaxed.''  64  N.  H.  162,  196. 
Household  furniture,  mechanics'  tools,  and  libraries  never  have 
been  taxed.  Houses  of  public  worship,  seminaries  of  learning, 
swamp  lands  reclaimed  for  purposes  of  agriculture,  carriages 
worth  not  more  than  $50,  and  horses  and  neat  stock  not  over 
three  years  old,  are  not  taxable.  P.  8.,  c,  65,  ss.  2,  5,  7;  Laws 
1895,  c.  101,  8.  1.  A  town  may  exempt  for  a  term  not  exceed- 
ing ten  years  a  manufacturing  establishment  proposed  to  be  put 
in  operation  in  the  town.  P.  S.,  c.  65,  s.  1 1.  From  1833  to 
1843,  and  from  1848  to  1861,  deposits  in  savings  banks  of  $100 
and  less  were  not  taxable ;  and  from  1861  to  1864,  deposits  of  $300 
and  less.  Laws  1833,  c.  108,  5.  2;  R.  S.,  c.39,  s.  3,  ;>.  3;  Laws 
1848,  c,  737;  Laws  1861,  c.  2493;  Laws  1864,  c.  2873,  5.  1; 
Nashua  Savings  Bank  v.  Nashua,  46  K  H.  389,  394, 396,  396.  Of 
the  last  named  exemption,  Perky,  C.  J.,  says  in  the  case  last 
cited  (p.  396) :  "I  can  have  no  doubt  that  the  intention  was  .  .  . 
to  encourage  and  favor  small  deposits  in  savings  banks  by  reliev- 
ing them  wholly  from  the  burden  of  taxation,  leaving  them  to 
stand  in  this  respect  on  the  same  footing  with  other  large  classes 
of  personal  property,  which  are  not  liaole  to  be  taxed  because 
they  are  omitted  from  the  list  of  taxable  articles."  The  general 
object  of  all  these  exemptions  is  to  promote  the  prosperity  and 
welfare  of  the  state.  The  policy  is  justified  on  the  ground 
that  the  advantages  arising  from  the  exemptions  largely  exceed 
the  disadvantages  due  to  the  inequality  in  taxation  introduced 
by  them,  so  that,  upon  the  whole,  the  public  good  is  promoted. 
The  law  requires  savings  banks  to  strengthen  their  financial 
ability  by  creating  a  guaranty  fund  amounting  to  five  per  cent  of 
their  deposits  (P.  S.,  c.  165,  ss,  16,  17),  and  holds  out  an  induce- 
ment for  compliance  with  the  requirement  by  relieving  the  fund 
from  taxation.  The  exemption  of  this  fund  and  the  other  sur- 
plus from  taxation  does  not  in  effect  and  general  purpose  differ 
from  the  other  exemptions  to  which  attention  has  been  called. 
A  bank  whose  guaranty  fund  is  deficient  has  a  less  sura  relieved 
from  taxation  relatively  than  a  bank  whose  fund  amounts  to  five 
per  cent  of  its  deposits;  but  it  has  no  just  ground  for  com[)laint 
on  that  account.  Its  heavier  taxation  as  compared  with  that  of 
other  banks  results  from  the  fact  that  it  does  not  possess  so  large 
an  amount  of  exempted  prop'^rty.  If  A's  personal  property 
consists  of  a  horse  worth  $60  and  a  carriage  worth  $100,  and  B's 
consists  of  a  horse  worth  $50  and  a  carriage  worth  $50,  the  law 
does  not  relieve  A's  horse  or  a  part  of  the  value  of  his  carriage 
from  taxation  because  B's  carriage  is  not  taxable.  Neither  does 
it  relieve  part  of  the  petitioners'  deposits  from  taxation  because 
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they  have  less  exempted  property  than  other  hanks.  The  ine- 
quality of  which  they  complain  will  diminish  as  they  set  apart 
portions  of  their  earnings  to  the  guaranty  fund  in  compliance 
with  the  law,  and  will  soon  disappear  altogether.  Its  temporary 
existence  is  no  cause  for  abatement 

Another  ground  on  which  the  petitioners  ask  for  an  abate- 
ment is  because  some  of  their  assets  have  not  produced  an  in- 
come durinff  the  past  year,  and  are  not  likely  to  do  so  in  the 
immediate  mture.  It  is  not  claimed  that  the  value  of  their 
entire  assets  is  reduced  below  the  amount  of  the  sums  deposited 
and  the  dividends  that  have  been  declared  thereon.  So  far  as 
appears,'  the  depositors  may  at  any  time  withdraw  the  sums- 
standing  to  their  credit  upon  giving  the  notice,  if  any,  required 
by  the  by-laws.  In  other  words,  the  value  of  their  several  in- 
terests in  the  assets  of  the  bank  is  not  less  than  the  amount  of 
their  deposits.  It  is  stated  in  the  petitioners'  brief  that,  according 
to  the  bank  commissioners'  report,  the  value  of  the  bank's  as- 
sets, June  30, 1894,  was  two  and  a  half  per  cent  more  than  the 
amount  due  depositors.  It  is  not  claimed  that  this  report  is  er- 
roneous, or  that  the  value  of  the  assets  has  since  diminished  in 
freater  proportion  than  the  deposits.  The  fact  that  securities 
o  not  produce  an  income  has  a  tendency  to  reduce  their  value  ; 
but  if  after  such  reduction  the  value  of  the  entire  assets  equals 
or  exceeds  the  amount  of  the  deposits,  they  are  taxable  at  that 
sum.  The  shrinkage  in  value  merely  reduces  the  guaranty  and 
surplus  funds.  It  does  not  aflfect  the  taxable  portion  of  the 
property.  Its  application  to  reduce  the  latter  would  rive  the 
banK  an  exemption  that  other  banks  might  not  get,  and  would 
tend  to  produce  greater  inequality  of  taxation  among  banks.  It 
would  not  be  equitable,  and  there  is  no  reason  to  believe  it  was 
intended  by  the  legislature.  Whenever  it  appears  that  a  bank's 
assets  have  been  reduced  in  value  below  the  amount  due  depos- 
itors, there  may  be  occasion  for  abating  its  tax  to  a  correspond- 
ing extent,  and  also  for  taking  steps  to  wind  up  its  afiairs  or  re- 
duce its  deposit  accounts  so  as  to  divide  tne  loss  equitably 
among  all  depositors.  P.  8.,  c.  162,  ss.  12-20 ;  c.  165,  ss.  26, 
27 ;  Simpson  v.  Bankj  56  N.  H.  466.  The  legislature  has  set  the 
example  for  abating  taxes  in  such  cases.  Laws  1875,  cc.  51, 62; 
Laws  1877,  c.  90;  Laws  1878,  c.  86;  Laws  1881,  c.  Ill;  Laws 
1885,  c.  100. 

Exception  overruled. 
Parsons,  J.,  did  not  sit:  the  others  concurred. 
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RockiDgham,  ? 
Dec,   1896.  J 

Gross  v.  Board  op  Water  Commissioners  of  Portsmouth. 

A  board  of  commissioners  entrusted  with  the  management  and  control  of 
water-works  owned  by  a  city  are  public  officers,  and  are  not  liable  as  a 
body  corporate  in  an  action  for  negligence. 

Case,  for  personal  injuries.    Demurrer  to  the  declaration. 
Samuel  W.  Emery,  for  the  plaintiff. 
Calmn  Page,  for  the  defendants.* 

Wallace,  J.  The  plaintiff  alleges  that  she  was  injured  July  14, 
1894,  by  a  defect  in  a  Portsmouth  highway  caused  by  a  trench 
•dug  in  the  highway,  April  20,  1894,  and  improperly  filled,  in 
work  done  by  the  water  commissioners  acting  under  Laws  1891, 
-e.  209.  The  writ  was  served  on  the  mayor  of  Portsmouth  and 
the  persons  who  were  water  commissioners  at  the  time  of  service. 
None  of  the  defendants  were  water  commissioners  at  the  time  of 
the  plaintiff's  alleged  injury.  Her  contention  is  that,  under  the 
act  of  1891,  the  commissioners  are  a  quasi  corporation,  liable  as 
a  body  existing  in  contemplation  of  law,  and  having  a  perpetual 
fiuccession  in  the  changing  members  of  whom  it  is  composed. 
Admitting  that  the  present  members  of  the  board  are  not  per- 
flonally  liable  for  the  alleged  negligence  of  their  predecessors, 
she  contends  that  they  are  liable  as  a  quasi  corporate  body,  and 
that  a  judgment  rendered  against  them  in  their  quasi  corporate 
capacity  may  be  satisfied  out  of  their  quasi  corporate  property. 

To  ascertain  whether  there  is  such  a  body,  and  whether  there 
is  or  lawfully  ma^  be  any  such  property,  or  any  property  appli- 
•cable  to  the  satisfaction  of  such  judgment,  it  is  necessary  to 
examine  the  statute.  The  act  of  1891  is  entitled,  "An  act  to 
enable  the  city  of  Portsmouth  to  issue  water  bonds  and  manage 
and  control  its  water  supply,"  and  recites  that  "  the  city  of  Ports- 
mouth "  has  acquired  by  purchase  the  stock  of  the  Portsmouth 
Aqueduct  and  thereby  succeeded  to  the  rights  of  that  corpora- 
tion, and  that  the  public  good  requires  that  the  works  of  the 
aqueduct  should  be  enlarged  and  improved  or  other  water-works 
•constructed.  "  Said  city  "  is  authorized  by  5.  1  to  issue  bonds, 
^'  and  the  proceeds  of  the  sale  of  said  bonds  shall  be  applied  to 
the  management,  enlargement,  and  improvement  of  said  water- 
works and  aqueduct  property,  or  to  the  construction  of  other 
water-works,  and  obtaining  other  sources  of  supply  of  water  if 
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found  necessary,  and  the  management  of  the  same,"  and  payment 
for  the  stock  purchased  by  the  city. 

"  Sect.  2.  Said  city  shall  possess  the  rights,  .  .  .  and  property 
of  said  .  .  .  Portsmouth  Aqueduct  in  the  same  manner  as  if  the 
same  had  been  originally  granted  to  said  city." 

By  s.  3, ''  said  city  may  purchase  "  additional  lands  and  inter- 
ests in  realty  necessary  or  convenient  for  said  water- works,  "  or 
if  unable  to  agree  upon  a  price  to  be  paid  "  therefor,  "  said  city  " 
may  obtain  the  same  by  an  exercise  of  the  right  of  eminent 
domain. 

Section  4  vests  "  the  immediate  management  and  direction  of 
the  water-works  of  said  city  "  in  a  board  of  water  commission- 
ers consisting  of  four  citizens.  The  mayor  of  the  city  for  the 
time  being  is  ex  officio  a  member  of  the  board.  Section  6  ap- 
points John  H.  Broughton,  Oalvin  Page,  and  Jeremiah  A.  Far- 
rington  members  of  the  board,  for  terms  of  three,  four,  and  five 
years  from  February  1,  1891. 

Section  5  authorizes  the  mayor  and  aldermen  to  appoint  one 
member  of  the  board  annually,  commencing  in  January,  1894. 
The  board  may  choose  one  of  their  number  as  chairman,  and 
appoint  a  clerk.  They  may  appoint  a  superintendent  of  the 
works  and  other  agents  and  servants,  and  fix  their  compensation. 
By  s,  7,  the  mayor  receives  no  compensation  as  a  member  of  the 
board.  The  other  members  receive  $500  each  per  annum  during 
the  first  three  years  after  the  organization  of  the  board,  and  $300 
thereafter. 

Section  8  gives  the  board  the  control  and  management  of  the 
construction  and  enlargement  of  the  works,  empowers  them  "  to 
make  all  such  contracts  .  .  .  for  and  on  behalf  of  the  city  in  re- 
lation thereto  as  they  may  deem  proper,"  gives  them  **  foil 
charge  and  control  over  the  said  works  when  enlarged  and  con- 
structed," empowers  them  to  ''  establish  rates  and  tolls,  and  pre- 
scribe rules  and  regulations  for  the  use  of  water,"  to  "  sell  and  dis- 
pose of  such  articles  of  personal  property  connected  with  said  works 
as  they  shall  deem  expedient,"  to  '*  purchase  such  property  as  may 
bein  their  judgment  necessary,"  and  requires  them  to  "annually 
make  a  report  to  the  city  councils  of  the  condition  of  the  water- 
works and  the  funds  belonging  to  their  department,  and  the 
expenses  and  income  thereof,  which  shall  be  published  in  the  city 
report  of  each  year." 

Section  9  requires  that  "  all  moneys  received  in  any  way  on 
account  of  said  water-works  shall  be  paid  into  the  city  treasury 
and  shall  be  kept  and  applied  exclusively  for  the  uses  of  said 
water-works,  including  the  payment  of  the  bonds  issued  under 
this  act  and  the  interest  thereon  ;  and  all  bills  and  claims  for  ex- 

Eenditures  connected  with  said  works  shall  be  approved  by  the 
oard  of  water  commissioners  before  they  are  paid  by  the  treas- 
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urer.  And  the  city  treasurer  shall  keep  his  accounts  relating  to 
the  water-works,  including  said  bonds,  separately  and  distinctly 
from  all  other  receipts  and  payments." 

Under  s,  10,  if  it  is  advisable  to  sell  a  portion  of  the  real  estate 
purchased  by  the  city  of  the  aqueduct  company,  the  water  com- 
missioners with  the  approval  of  the  city  councils  may  sell  the 
same,  and  a  deed  executed  by  the  mayor  shall  pass  the  title. 
"  The  funds  derived  from  such  sale  shall  be  applied  to  the  reduc- 
tion of  the  bonded  debt  hereby  authorized." 

No  change  material  in  this  case  is  made  by  s.  21,  e.  183,  Laws 
1895. 

No  title  to  the  aqueduct  property  is  vested  in  the  board  of 
water  commissioners  as  individuals,  or  in  a  corporate  or  qiuisi  cor- 
porate capacity.  The  property  of  the  aqueduct  company  passed 
to  and  remained  in  the  city.  If  any  of  that  property  is  sold  by 
the  water  commissioners  with  the  approval  of  the  city  councils, 
the  title  passes  from  the  citjr  to  the  purchaser  by  a  deed  executed 
by  the  mayor,  who  is  specially  authorized  by  the  statute  to  ex- 
ecute it.  The  commissioners  may  make  contracts  "  for  and  on 
behalf  of  the  city  "  in  relation  to  the  construction  and  enlarge- 
ment of  the  water-works.  When  they  sell  "  articles  of  personal 
property  connected  with  said  works,"  it  is  the  property  of  the 
city  that  they  sell.  There  is  no  provision,  express  or  implied, 
that  the  aqueduct  property,  bought  by  the  commissioners  or  any 
other  persons  and  paid  for  with  the  money  of  the  city,  shall  vest 
in  any  other  person  or  body  than  the  city.  Section  9,  requir- 
ing money  received  to  be  paid  into  the  city  treasury  and  to 
be  kept  and  applied  exclusively  for  the  uses  of  the  water-works, 
including  the  payment  of  the  water  bonds,  and  requiring 
the  city  treasurer  to  keep  separate  accounts  relating  to  the 
water-works,  and  the  provisions  of  s,  8,  requiring  the  commis- 
sioners to  make  an  annual  "  report  to  the  city  councils  of  the 
condition  of  the  water-works  and  the  funds  belonging  to  their 
department,"  do  not  transfer  the  title  to  any  property  from  the 
city  to  the  commissioners. 

Calling  aqueduct  property  the  property  of  the  water- works  de- 
partment, has  no  more  effect  upon  the  ownership  of  such  property 
than  calling  the  property  committed  to  the  care  of  the  army  and 
navy  departments  of  the  federal  government  the  property  of 
those  departments,  has  upon  the  title  to  that  property. 

There  is  no  evidence  of  a  legislative  intent  to  vest  any  aque- 
duct  property  in  the  commissioners  or  to  pass  a  quasi  act  of 
incorporation  making  the  commissioners  a  quasi  corporate  body, 
liable  as  such  in  actions  of  contract  or  tort.  The  case  does  not 
turn  on  a  defect  of  procedure.  Justice  and  convenience  may 
require  legal  process  to  be  addressed  to  a  board  of  water  com- 
missioners and  their  successors,  in  their  official  capacity.     Boody 
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V.  Watson,  64  K  H.  162,  192, 193.  It  is  not  now  necessary  to 
inquire  whether,  in  any  legal  sense  that  has  been  or  should  be 
accepted  in  this  state,  there  might  be,  for  any  practical  purpose 
in  a  case  of  this  kind,  a  distinction  between  a  corporation  and  a 
quasi  corporation.  There  is  no  evidence  that  the  lerislature  in- 
tended the  Portsmouth  water  commissioners  should  be  a  body 
corporate,  either  in  an  entire  and  unqualified  or  in  a  partial  and 
limited  sense,  that  would  vest  in  them  any  property  of  a  corpo- 
rate, or  semi-corporate,  or  quasi  corporate  character,  and  make 
them  liable  in  a  qualified  corporate  capacity,  and  not  personally, 
in  actions  of  contract  or  tort.  The  legislature  intended  that 
they  should  be  public  officers,  and  not  a  corporation  in  anv  sense 
that  would  allow  this  action  to  be  maintained  against  them  in 
a  corporate  capacity.  This  legislative  intent,  proved  by  all  the 
competent  evidence,  is  not  affiacted  by  the  decisions  in  other  juris- 
dictions treating  the  question  of  corporate  liability  as  one  of  law 
and  not  depending  on  such  evidence,  or  dealing  with  evidence 
not  found  in  this  case.     The  action  cannot  be  maintained. 

Case  discharged. 
All  concurred. 


BockiDgham, 
Dec.,  1895. 


Wbntworth,  Ap'ty  V.  Portsmouth. 


Upon  an  appeal  from  an  award  by  the  county  oommissioners  in  a  highway 
proceeding,  the  plaintiff  is  entitled  to  interest  on  the  damages  assessed  by 
a  referee  from  the  time  of  filing  the  report  until  the  date  of  judgment 
thereon. 

Appeal,  filed  March  19,  1892,  from  the  award  by  the  county 
commissioners  of  damages  for  land  taken  in  laying  out  a  high- 
way. By  agreement  of  parties  the  appeal  was  heard  by  a  ref- 
eree, whose  report  was  tiled  June  21,  1895.  The  county  com- 
missioners' report  was  filed  February  11,  1892,  and  judgment 
ordered  thereon  January  term,  1892.  October  term,  1895,  the 
plaintiff  moved  for  judgment  for  the  amount  found  by  the  ref- 
eree and  interest. 

Samuel  W.  Emery ,  for  the  plaintiff. 

Calvin  Page,  Ernest  L,  Guptill,  and  Thomas  E.  0.  Marvin^  for 
the  defendants. 
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Wallace,  J.  If  a  person  to  whom  damages  are  awarded  by 
the  commissioners  in  a  highway  case  is  dissatisfied,  he  may  ap- 
pear when  their  report  is  returned  and  object,  and  the  court  will 
assess  his  damages  by  a  jury.  P.  S.,c.  68,  s,  10.  An  execution 
will  issue  for  damages  and  costs,  as  upon  other  judgments.  P.  S., 
€,  t)8,  s.  11.  In  this  case,  by  agreement,  the  damages  were  as- 
sessed by  a  referee  instead  of  by  a  jury.  "No  land  or  other 
property  taken  for  a  highway  shall  be  appropriated  or  used  for 
making  the  same  until  the  damages  assessed  therefor  are  paid 
or  tendered  "  (P.  S.,  c.  71,  5.  4) ;  and"  In  cases  where  execution 
may  not  be  issued  by  the  supreme  court  for  damages  on  account 
of  a  highway,  the  person  entitled  thereto  may  recover  the  same, 
with  interest,  by  action  of  debt,  if  not  paid  in  thirty  days  after 
demand."  i6.,  s.  7.  In  Fiske  v.  Chesterfield,  14  N.  H.  240,  a 
highway  had  been  laid  out  through  the  plaintift*'s  land  and  his 
damages  assessed  in  1837,  but  it  was  not  built  until  1842.  Ko 
demand  for  the  damages  was  made  by  the  landowner  nor  was  any 
tender  of  them  made  to  him.  Under  a  statute  similar  to  the  pres- 
ent one,  which  provided  that  the  damages  should  be  paid  or  ten- 
dered to  the  landowner  before  the  highway  was  made  (Laws 
1830,^.  573, 574),  the  court  held  the  plain tift*  was  entitled  to  inter- 
est from  the  time  the  road  was  built,  but  not  from  the  time  it  was 
laid  out.  The  court  say  (p.  242 ) :  "At  that  time,  then  [the 
date  of  building  the  road],  the  plaintiff's  property  was  taken 
from  him.  He  Tost  the  use  of  it,  and  the  public  received  the 
benefit.  The  damages  were  not  tendered,  as  they  should  by  law 
have  been.  N.  H.  Laws  574,  ed,  of  1830.  From  this  time, 
then,  the  damages  may  be  considered  as  detained  from  the  plain- 
tiff." They  also  say,  if  the  plaintiff  "had  desired  to  throw 
upon  the  town  the  burthen  of  paying  interest,  he  should  have 
made  a  demand."  In  Clough  v.  Unity,  18  N.  H.  76,  where  a 
highway  had  been  laid  out  and  the  damages  assessed,  but  the 
land  not  actually  appropriated  for  building  it,  it  was  held  that 
interest  c#uld  be  recovered  only  from  the  time  of  the  demand. 
The  court  say  {p.  79  ) :  "  The  law  imposed  no  other  duty  upon  the 
town,  as  to  the  time  of  making  the  payment,  except  only  that  it 
must  have  been  done,  or  a  tender  made,  before  they  could  make 
the  road.  In  the  absence  of  any  action  on  the  part  of  the  pro- 
prietor himself,  we  think  that  it'  was  reasonable  for  the  town  to 
seek  him  and  offer  to  pay,  when  they  were  ready  to  enter  upon 
the  land  for  the  purpose  of  exerting  the  power  over  it  acquired 
by  the  decree.    JS".  H.  Laws  674." 

In  the  present  case,  the  judgment  on  the  report  of  the  com- 
missioners legally  established  the  highway.  The  question  of 
the  plaintiff's  land  damages  was  still  being  litigated,  and  was 
undetermined  during  the  pendency  of  her  appeal.  Lyrnan^s 
Bridge  Co.  v.  Lebanon,  59  N.  H.  196.     There  was  no  judgment 
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for  the  plaintiff  entitling  her  to  receive  interest  upon  it  until  the 
judgment  upon  the  report  of  the  referee.  The  damages  were 
not  ascertained  until  the  referee  made  his  report.  Before  then 
the  plaintiff  could  not  demand  them.  It  is  assumed  that  before 
then  the  land  was  not  actually  taken  from  the  plaintiff  to  build 
the  highway,  and  that  she  had  the  use  of  it  until  then.  But  if 
the  land  was  actually  taken  from  her  before  then,  it  is  to  be  pre- 
sumed that  the  referee's  report,  like  the  verdict  of  a  jury, 
included  in  the  assessment  of  damages  such  interest  as  she  was 
entitled  to  receive  to  that  time.  The  plaintiff  is  entitled  to 
interest  on  the  award  only  from  the  time  of  filing  the  report 
of  the  referee  until  the  date  of  the  judgment  thereon. 

Judgment  for  the  plaintiff  accordingly. 
All  concurred. 


Rockingham,  > 
Dec,  1895.  f 

Cutler,  Assignee^  v.  Dunn. 

In  an  action  to  set  aside  a  sale  made  within  three  months  of  insolvency  pro- 
ceedings, unless  the  debtor  was  in  fact  insolvent  it  cannot  be  held  that  his 
grantee  had  reasonable  cause  to  believe  him  insolvent. 

Certain  evidence  considered  insufficient  for  submission  to  a  jury  upon  such 
issue. 

Trover,  by  the  plaintiff  as  assignee  of  Martin  R.  Kelly,  to  re- 
cover the  value  of  a  stock  of  goods  sold  by  Kelly  to  the  defend- 
ant within  three  months  of  the  insolvency  proceedings.  At  the 
close  of  the  plaintiff's  evidence  a  nonsuit  was  ordered,  and  the 
plaintiff  excepted.     The  facts  are  stated  in  the  opinion. 

William  P.  Hah  (of  Massachusetts),  for  the  plaintiff. 
•    Eastman^  Young  ^  O'Neill^  for  the  defendant. 

Parsons,  J.  The  only  question  discussed  by  counsel  is  whether 
there  was  not  evidence  sufficient  to  authorize  a  jury  to  find  that 
the  defendant  had,  at  the  time  of  the  purchase,  reasonable  cause 
to  believe  the  debtor  insolvent.  To  establish  reasonable  cause 
for  belief  that  the  debtor  is  insolvent  it  is  not  enough  that  the 
creditor  has  some  cause  to  suspect  the  insolvency  of  the  debtor, 
but  he  must  have  such  a  knowledge  of  facts  as  to  induce  a  reason- 
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able  belief  of  tbe  debtor's  insolvency.  King  v.  Siorer,  75  Me.  62; 
Grant  v.  Bank,  97  U.  8.  80 ;  Barbour  v.  Priest,  103  U.  8.  293. 
*'  This  is  a  fact  to  be  found  by  the  jury ;  but  to  authorize  them  to 
find  the  fact,  it  must  be  established  by  competent  and  sufficient 
evidence.  .  .  .  The  direct  evidence  introduced  by  the  plaintiff 
tended  to  prove  that  the  defendant  had  no  knowledge  or  belief 
that  the  debtor  was  insolvent.  And  there  was  nothing  in  the 
circumstance  on  which  the  plaintiff  relied,  which  had  any  legal 
tendency  to  prove  that  the  defendant  was  aware  of  any  fact 
which  would  indicate  insolvency.     It  did  not  appear  that  the 

debtor  had  failed  to  meet  any  obligation  as  it  became  due 

Xhere  was  nothing  .  .  .  which  could  have  authorized  them 
[the  jury]  to  find  that  he  [the  defendant]  knew  or  had  cause  to 
suspect  that  he  [the  debtor]  then  owed  debts  to  a  greater  amount 
than  his  property  was  ample  to  discharge.'*  Everett  v.  Stowell,  14 
Allen  32,  36.  This  language  of  the  Massachusetts  court  is  ex- 
actly descriptive  of  the  plaintiff's  evidence  in  the  present  case. 
In  addition,  there  is  in  this  case  no  evidence  that,  at  the  time  of 
the  sale  complained  of,  the  debtor,  Kelly,  was  not  perfectly  sol- 
vent. The  decree  in  insolvency  appointing  the'  assignee  is  con- 
clusive of  his  right  to  sue  and  of  the  validity  and  regularity  of 
the  proceedings  in  insolvency  (Howes  v.  Burt,  130  Mass.  368),  al- 
though our  statute  does  not  contain  the  specific  provision  of  the 
Massachusetts  law  (Mass.  P.  8.,  c.  157,  s.  51);  but  such  decree 
does  not  establish,  as  against  the  defendant,  the  debtor's  insolvency 
at  the  time  of  sale.  When  that  fact  is  essential  to  the  assignee's 
right  to  recover,  he  is  held  to  proof  Smith  v.  Merrill,  9  Gray  144. 
Though  the  statute  under  which  this  action  is  brought  (P.  8., 
c.  201,  s.  26)  does  not  in  terms  require  the  assignee  to  prove  that 
the  debtor  was  insolvent  at  the  time  of  the  sale,  the  imposition 
of  the  greater  burden  of  proving  the  defendant's  reasonable 
cause  to  believe  the  debtor  insolvent  would  seem  to  include  the 
lesser  one  of  proof  of  actual  insolvency.  It  is  hardly  to  be  un- 
derstood that  the  legislature  intended  to  punish  the  defendant 
by  taking  from  him  property  fairly  bought  and  paid  for  because 
ajurv  might  think  he  had  reasonable  cause  to  believe  a  fact 
whicn  did  not  exist,  namely,  the  insolvency  of  the  debtor  at  the 
time  of  the  sale.  "Unless  the  debtor  was  in  fact  insolvent,  it 
cannot  be  held  that  such  a  grantee  had  reasonable  cause  to  be- 
lieve him  insolvent."  Wager  v.  Hall,  16  Wall.  584, 601 ;  Bridges 
v.  Miles,  152  Mass.  249,  253. 

The  only  competent  evidence  offered  upon  this  issue  came 
from  the  defendant,  who  was  called  by  the  plaintiff  as  a  witness. 
It  appeared  that  the  insolvent,  Kelly,  had  for  some  over  two 
years  been  engaged  in  the  business  of  retailing  groceries  in  Exe- 
ter, in  which  business  the  defendant  was  also  engaged  for  many 
years  at  the  same  place.     The  defendant  testified  that  in  the  fall 
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of  1893  Kelly  wanted  to  go  out  of  trade,  and  asked  him  several 
times  to  buy  his  stock ;  that  on  October  18  of  that  year  a  trade 
was  agreed  upon,  by  which  the  defendant  was  to  pay  a  fair  mar- 
ket price  for  the  entire  stock,  to  be  ascertained  by  an  inventory 
of  it,  and  that  the  defendant  then  paid  Kelly  $93.38  to  bind  the 
bargain ;  that  an  inventory  was  taken  on  October  24,  and  a  bill 
of  sale  given  for  $964.23  ;  that  the  inventory  was  taken  in  the 
evening  and  not  completed  until  about  midnight;  that  the 
amount  was  not  figured  up  for  several  days ;  that  Kelly  thought 
the  amount  would  be  the  sum  named  in  the  bill  of  sale,  but  that 
it  proved  to  be  less ;  that  the  defendant  subsequently  and  within 
a  few  days  paid  Kelly  between  $600  and  $700  in  cash,  which 
was  the  full  value  of  the  goods ;  that  no  part  of  the  considera- 
tion was  a  previously  existing  debt;  that  ne  purchased  in  good 
faith^  supposing  and  believmg  that  Kelly  was  solvent;  that 
Kelly  so  represented,  told  him  he  was  owing  no  bills  of  more 
than  thirty  days'  standing,  and  that  his  accounts  much  exceeded 
his  indebtedness ;  that  Kelly's  reputation  for  solvency  was  good 
in  the  community.  This  evidence  was  uncontradicted.  It  also 
appeared  that  the  defendant  in  July,  1891,  made  a  business  ar- 
rangement with-  Kelly  by  which  he  was  to  furnish  groceries  to 
him  for  the  sum  of  $5  per  week ;  that  this  arrangement  contin- 
ued for  some  thirty-two  weeks,  when  the  defendant  discontinued 
it  because  Kelly  had  not  paid  him  as  he  agreed,  and  because 
Kelly  had  become  acquainted  with  the  business  and  was  buying 
from  other  parties ;  that  at  the  time  of  the  sale  Kelly  owed  him 
8ome  $20  on  book  account ;  that  the  owner  of  Kelly's  store  be- 
ing unwilling  to  lease  it  to  him,  because  he  drank,  the  defend- 
ant leased  it  himself  and  sublet  it  to  Kelly.  The  plaintiff  claims 
that  these  facts  are  evidence  from  which  the  jury  might  find 
that  the  defendant  had  reasonable  cause  to  believe  Kelly  insol- 
vent at  the  time  of  the  sale,  October  18,  1893. 

Whether  the  termination  in  March,  1892,  of  the  business  ar- 
rangement between  the  parties  for  the  supply  of  groceries, 
which  had  been  in  force  for  thirty-two  weeks,  and  the  fact  that 
Kelly  had  become  acquainted  with  the  business  and  was  pur- 
chasing of  others,  should  have  given  the  defendant  reasonable 
<3ause  to  believe  Kelly  financially  unsound  in  October,  1898, 
would  depend  upon  facts  not  disclosed  in  evidence.  A  fair  in- 
ference from  the  fact  that  Kelly,  having  become  acquainted  with 
the  business,  bought  his  goods  of  others  rather  than  the  plaintiff, 
might  be  that  he  bought  them  at  a  lower  rate  and  hence  was 
less  likely  to  become  insolvent  than  if  he  purchased  of  the  de- 
fendant at  a  higher  price.  However  this  may  be,  if  the  fact  was 
that  the  defendant  sold  to  Kelly  at  so  low  a  price  that  his  pur- 
chasing from  others  in  preference  to  him  for  eighteen  months 
should  have  excited  in  the  defendant's  mind  a  distrust  of  Kelly's 


Digitized  by  VjOOQIC 


N.  H.]  CUTLER  v.  DUNN.  39T 

financial  soundness,  there  is  no  such  evidence  in  the  case ;  and 
the  mere  fact  of  Kelly's  change  of  a  source  of  supply  of  itself 
alone  cannot  furnish  a  foundation  for  a  finding  either  way. 
The  most  stress  is  put  upon  the  fact  that  in  July,  1891,  when 
Kelly  hired  the  store,  the  landlord  was  unwilling  to  let  the  store 
to  Kelly  because  he  drank,  and  so  the  defendant  hired  the  store 
and  sublet  it  to  Kelly,  and  the  case  of  Alden  v.  Marsh,  97  Mass.  160^ 
162,  is  cited.  In  that  case  it  is  held  that  the  fact  that  the  debtor  was 
intemperate  and  neglected  his  business  would  be  competent  evi- 
dence having  some  tendency  to  prove  the  debtor  was  insolvent,  and 
that  it  tended  to  prove  the  existence  of  a  cause  of  which  insol- 
vency would  be  the  natural  and  probable  effect  The  evidence 
in  the  present  case  comes  far  short  of  the  case  cited.  While 
knowledge  that  a  debtor  was  of  intemperate  habits  and  neg- 
lected his  business,  or  that  he  had  the  reputation  of  neglecting 
and  mismana^ng  his  business  {Bartholomew  v.  McKinstri/j  6 
Allen  567),  might,  as  the  usual  and  natural  result  of  such  a 
course  of  conduct,  promote  a  suspicion  of  probable  loss  in  busi- 
ness, and  with  other  evidence  be  competent  on  the  question  of 
reasonable  cause,  evidence  that  the  respondent  drank  in  July, 
1891,  before  he  entered  the  business,  without  any  evidence  as  to 
his  habits  in  the  conduct  of  his  business,  does  not  furnish 
ground  for  an  intelligent  mind  to  determine  that  the  business 
was  so  conducted  as  to  furnish  reasonable  ground  of  in- 
solvency in  October,  1893,  two  years  and  a  half  after.  It 
may  be  that  a  man  who  has  once  had  a  habit  of  intox- 
ication is  less  likely  thereafter  to  carry  on  to  a  successful  re- 
sult a  grocery  business ;  but  that  insolvency  generally,  in  the 
common  experience  of  mankind,  follows  the  engaging  m  a  new 
business  by  one  who  has  indulged  to  excess  in  alcoholic  stimu- 
lant, is  not  so  established,  as  the  relation  of  cause  and  effect,  that 
more  evidence  than  the  meager  fact  is  not  needed  to  support  the 
desired  finding.  There  is  no  evidence  of  intemperate  habits  in 
the  debtor,  or  neglect  while  in  the  management  of  this  busi- 
ness, and  nothing,  so  far  as  the  case  shows,  to  lead  to  a  belief 
that  he  was  not  operating  it  successfully. 

The  facts,  that  the  inventory  was  made  in  the  evening  of  Oc- 
tober 24,  the  trade  having  been  made  October  18,  and  bound  by 
the  defendant's  payment,  and  that  Kelly  at  the  time  of  the  sale 
owed  the  defendant  $20  on  book  account  which  was  not  included 
in  the  purchase,  are  too  trivial  for  serious  consideration.  The 
case  does  not  disclose  evidence  competent  for  the  consideration 
of  the  jury  upon  which  they  could  find  that  the  defendant  had 
reasonable  ground  to  believe  the  debtor,  Kelly,  insolvent  at  the 
time  of  the  sale  which  the  plaintiff  seeks  to  set  aside.  No  claim 
is  made  that  the  facts  present  any  other  issue  for  the  jury. 
"Whether  under  the  statute,  on  any  state  of  facts,  an  assignee 
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might  be  entitled  to  avoid  a  like  sale  without  proof  that  the  pur- 
chaser had  reasonable  cause  at  the  time  of  sale  to  him  to  suspect 
the  debtor's  insolvency,  is  a  question  not  raised  by  the  case, 
which  has  not  been  considered,  and  is  not  decided. 

Nonsuit  sustained. 

Blodgbtt,  J.,  did  not  sit ;  the  others  concurred. 


RockiDgham,  \ 
Dec,  1896.    S 

Lane,  Ex'x,  v.  Hill,  Ap't. 

Upon  an  appeal  from  a  decree  of  the  probate  court,  a  defective  statement  of 
grievance  may  be  amended  if  no  new  ground  of  appeal  is  added  thereby. 

A  reason  of  appeal  is  sufficient  if  it  shows  error  in  the  decree  which,  if  es- 
tablished, will  entitle  the  appellant  to  a  reversal;  and  will  not  be  dis- 
missed for  indefiniceness  because  it  does  not  state  the  grounds  or  evidence 
upon  which  the  contention  of  the  appellant  is  based. 

Appeal,  from  a  decree  of  the  probate  court  approving  and  al- 
lowing a  certain  instrument  as  the  last  will  and  testament  of 
George  W.  Lane.  The  first  reason  assigned  for  the  appeal  is  : 
"  Because  said  instrument  was  not  the  last  will  and  testament  of 
said  deceased.''  Four  other  reasons  were  assigned,  two  of  which 
were  abandoned,  and  issues  framed  under  the  others  were  found 
by  a  jury  in  favor  of  the  executrix. 

The  appellant  tenders  the  following  issue  under  the  first  rea- 
son of  appeal :  "  That  said  instrument  ought  not  to  be  approved 
and  allowed  as  the  last  will  and  testament  of  George  W.  Lane, 
because  she  says  that  since  the  making  and  execution  thereof 
the  said  George  W.  Lane  in  his  lifetime  revoked  the  same  by 
making  and  duly  executing  another  will,  the  provisions  of  which 
are  inconsistent  therewith  and  intended  to  revoke  the  same/* 

The  executrix  moves  that  the  first  reason  of  appeal  be  dis- 
missed and  for  judgment  aflSrming  the  decree  of  the  probate 
court,  because,  (1)  the  second  and  third  reasons  of  appeal  having 
been  abandimed,  and  the  fourth  and  fifth  determined  in  favor  of 
the  plaintiffs  by  the  verdict  of  the  jury,  no  further  reason  of  ap- 
peal is  alleged  upon  which  an  issue  can  be  framed ;  (2)  admitting, 
as  claimed  by  the  appellant,  that  a  subsequent  will  was  made  by 
the  deceased,  no  error  is  pointed  out  in  the  decision  of  the  judge 
of  probate,  and  no  reason  assigned  why  the  probate  of  the  will 
should  not  stand ;  (3)  the  first  alleged  reason  is  too  loose,  vague, 
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and  general,  and  amounts  to  nothing  more  than  that  the  result 
is  wrong;  and  (4)  it  affords  the  plaintiff  no  information  of  the 
error  complained  of  and  nothing  on  which  to  prepare  for  trial. 

The  appellant  moves  for  leave  to  amend  the  first  reason  of  ap- 
peal by  adding  thereto,  "  because  since  the  making  and  execution 
thereof  the  said  George  W.  Lane  in  his  lifetime  revoked  the 
same  by  making  and  duly  executing  another  will,  the  provisions 
of  which  are  inconsistent  therewith  and  intended  to  revoke  the 
same/'  The  issue  of  revocation  was  intended  to  be  raised  by  the 
first  reason  of  appeal. 

GreenUaf  K,  Bartleit  and  Henry  B.  Atherton^  for  the  plaintiff. 

Eastman,  Young  ^  O'NeiU,  for  the  defendant. 

Parsons,  J.  The  only  reason  now  undisposed  of  assigned  by 
the  appellant  for  her  appeal  from  the  decree  of  the  probate  court 
approving  and  allowing  the  will  whose  validity  is  in  dispute,  is 
*'  because  said  instrument  was  not  the  last  will  and  testament  of 
said  deceased."  The  appellee  moves  to  dismiss  the  remaining 
reason  of  appeal  and  for  judgment.  ,  This  motion  is,  in  effect,  a 
motion  to  dismiss  the  appeal  for  insufficiency  in  the  reason  as- 
signed, and  is  in  the  nature  of  a  demurrer  and  admits  all  facts 
stated  in  the  reason  of  appeal.  Eastman  v.  Barnes,  62  N.  H.  680, 
631;  Doughty  v.  Little,  61  N.  H.  365,  366;  Waldron  v.  Woodman, 
58  N.  H.  15.  The  appellant  claims  that  this  allegation  means 
that  the  instrument  admitted  to  probate  was  not  the  will  of  the 
deceased.  If  the  probate  court  has  allowed  as  the  will  of  the 
deceased  an  instrument  which  is  not  in  fact  his  will,  that  fact 
would  seem  to  constitute  a  sufficient  reason  why  the  decree  of 
the  probate  court  should  be  reversed.  But  the  appellee  claims 
that  the  reason  is  simply  a  statement  that,  as  matter  of  fact,  the 
instrument  probated  is  not  the  last  paper  executed  by  the  de- 
ceased as  a  will,  and  that,  from  the  admission  of  this  fact  by 
demurrer,  no  conclusion  of  law  necessarily  follows  that  this  in- 
strument was  not  entitled  to  probate  as  a  will.  If  the  appellant 
is  to  be  held  to  the  strict  rules  of  pleading  contended  for  by  the 
appellee,  it  is  manifest  that  the  objection  goes  to  the  method  of 
statement  employed  by  the  appellant  and  not  to  the  substance  of 
the  grievance  complained  of.  Whether,  despite  the  previous 
contrary  holding  {Patrick  v.  Cowles,  45  N.  H.  553,  554 ;  Jiowellv. 
Conner,  57  N.  if  323,  324)  and  contrary  to  the  repeated  adjudica- 
tions,  that  upon  an  appeal  from  the  probate  court  the  only  ques- 
tions that  can  be  considered  bv  this  court  are  the  grievances 
specified  in  the  reasons  of  appeal  (Bean  v.  Burleigh,  4  N.  11,  550 ; 
Mathesv,  Bennett,  21  N.  H.  188,  200,  201;  JJatch  v.  Furcell,  21 
N.  H.  544,  550;   TwitcheU  v.  Smith,  35  N.  H.  48,  50;  Patrick  v. 
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Cowles,  45  K  H.  553;  CasweU  v.  Hill,  47  N.  H.  407,  408;  Dodge 
V.  Stickney,  60  N.  H.  461 ;  Simmms  v.  Goodelly  63  N.  H.  458,  460 ; 
Bayntm  v.  Dyer,  18  Pick.  1 ;  Slack  v.  SZaeA:,  123  Mass.  443;  Mwr- 
phy  V.  Walker^  131  Mass.  341),  under  the  present  state  of  the  law 
an  amendment  to  a  probate  appeal  introducing  a  new  and  dis- 
tinct grievance  —  a  new  reason  for  appeal  not  stated  in  any  form 
in  the  original  reasons  —  is  now  allowable,  if  necessary  for  the 
prevention  of  gross  injustice  (P.  S.,  c.  222,  s,  8),  it  is  not  now 
necessary  to  determine.  For  the  objection  of  the  appellee  now 
under  consideration  is  to  form,  not  substance,  and  so  mr,  at  least, 
as  method  of  statement  is  concerned,  the  reasons  of  appeal  must 
be  considered  pleading  and  amendable.  The  substance  of  the 
appellant's  grievance  is  the  admission  to  probate  of  an  instru- 
ment not  in  law  entitled  to  jjrobate  for  the  reason  assigned, — 
that  it  was  not  the  testator's  will.  According  to  the  authorities 
cited  (Patrick  v.  Cowles  and  RoweU  v.  Conner y  supra)y  a  defective 
statement  of  grievance  can  be  amended  if  no  new  ground  or 
grievance  is  added  by  the  amendment  If  an  amendment  is 
necessary  to  obviate  the  objection,  it  may  be  made  by  striking 
out  the  word  "  last."  It  is  certainly  at  least  questionable  whether 
any  amendment  is  necessary.  Though  in  common  phrase  any 
paper  executed  in  testamentary  form  is  called  a  will,  in  a  lecal 
sense  the  testator's  will  is  a  paper  executed  and  existing  under 
such  circumstances  as  entitle  it  to  probate.  In  this  sense  the 
word  *' last"  adds  nothing,  and  the  phrase  used  in  the  appeal  is 
a  denial  that  the  instrument  was  in  fact  a  will. 

The  appellee  further  objects  that  the  reason  is  too  indefinite 
and  general,  in  effect;  that  it  does  not  set  out  the  grounds,  views,, 
or  evidence  upon  which  the  appellant  claims  the  instrument  i& 
not  the  testator's  will.  This  is  unnecessary.  The  reason  is  suffi- 
cient if  it  shows  error  in  the  decree  which,  if  established,  will 
entitle  the  appellant  to  a  reversal.  Eastman  v.  Barnes^  Doughty 
V.  Little,  Waldron  v.  Woodman,  cited  supra,  "  The  appellant  is 
not  confined  to  the  same  arguments,  views,  or  evidence  which 
were  presented  before  the  probate  court."  Boynton  v.  Dyer,  18 
Pick.  1.  "  There  is  nothing  in  Bean  v.  Burleigh  which  gives 
countenance  to  the  position  that  the  petitioner  is  required  to  set 
out  his  reasons  in  the  nature  of  an  argument  against  the  decree^ 
or  to  go  into  particular  circumstances  on  which  he  may  rely  in 
evidence."  Holt  v.  Smart,  46  N.  H.  9, 10, 11.  ''  The  appellant  is 
at  liberty  to  state  as  many  reasons  as  he  chooses,  and  to  bring 
into  litigation  every  part  of  the  proceedings  in  the  court  below."^ 
Bean  v.  Burleigh,  4  N.  H.  550,  553.  The  correctness  of  the  con- 
clusion of  the  probate  court  depended  upon  various  findings  of 
fact  and  law.  If  the  appellant  was  satisfied  with  the  findings  of 
the  probate  court  upon  a  portion  of  the  questions  embraced  in 
the  judgment,  she  might  have  limited  her  appeal  by  specifying 
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in  her  reasons  the  findings  upon  such  points  only  as  seemed  to 
her  ohjectionable,  as  insanity  in  the  testator,  non-execution,  undue 
influence,  or  revocation,  but  she  was  not  obliged  to  limit  her  ap- 
peal to  a  portion  of  the  matters  embraced  in  the  judgment. 
After  giving  a  legal  reason  for  error  in  the  judgment,  she  was 
not  called  on  to  allege  further  reasons  for  the  correctness  of  the 
reason  assigned,  or  to  state  the  grounds  or  evidence  by  which  she 
proposed  to  establish  her  contention.  Having  assigned  a  sufli- 
cient  reason, —  that  the  instrument  probated  was  not  the  testa- 
tor's will, —  she  was  not  compelled  to  go  further  and  assign  as  a 
foundation  for  that  reason  some  other  suflicient  reason,  as  non- 
execution,  insanity,  or  revocation.  If  she  had  alleged  a  revoca- 
tion, she  would  not  have  been  compelled  to  go  further  and  state 
whether  she  claimed  a  revocation  by  express  act,  by  burning, 
tearing,  by  execution  of  another  will,  or  to  state  the  evidence  by 
which  she  proposed  to  establish  her  contention ;  nor  if  she  alleged 
non-execution,  would  she  have  been  obliged  to  set  out  the  particu- 
lars in  which  she  claimed  the  execution  defective  ;  nor  would  an 
allegation  of  duress,  fraud,  or  undue  influence,  have  compelled 
her  to  allege  the  details  of  the  charge  made.  The  only  obliga- 
tion upon  her  was  to  state  a  legally  suflicient  reason,  which  she 
has  done. 

The  whole  question  of  the  validity  of  the  will  being  brought 
to  this  court  by  the  reason  of  appeal,  any  disputed  question  of 
fact,  the  decision  of  which  is  material  to  the  question,  may  be 
determined  by  a  jury.  The  issue  of  revocation  tendered  pre- 
sents such  a  question,  and  should  be  allowed.  If  the  reason  is  too 
indefinite,  the  objection  may  be  met  by  requiring  a  specification 
of  the  appellant.  Roicell  v.  Conner^  57  N.  H.  323.  In  an  appeal 
of  this  nature,  the  issues  tendered,  in  eflfect,  amount  to  such  a  speci- 
fication. While  a  jury  can  pass  only  upon  matters  of  fact,  an 
appeal  from  the  probate  court  is  not  limited  to  errors  of  fact 
made  by  that  tribunal,  but  mistakes  of  law  are  equally  revisable 
here;  hence,  a  statement  that  embraces  both  matter  of  fact  and 
matter  of  law,  though  improper  as  an  issue  to  the  jury  {Lane  v. 
Hally  aniCyp,  275),  is  not  objectionable  as  a  reason  of  appeal. 

Case  discharged. 
All  concurred. 

VOL.  Lxvm.    27 
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Strafford,    } 
Dec.,   1895.  S 

SOMBRSWORTH   SAVINGS   BaNK   V.    SOMBRSWORTH. 

The  statute  (Laws  1895,  c.  108)  authorizing  a  tax  of  three  fourths  of  one  per 
cent  upon  deposits  in  savings  banks  is  valid ;  and  a  tax  upon  corporate 
stock  purchased  with  such  deposits  is  unauthorized. 

Petition,  for  an  abatement  of  taxes.  Facts  agreed.  Before 
October  1, 1895,  the  bank  paid  to  the  state  treasurer  a  tax  com- 
puted at  three  fourths  of  one  per  cent  upon  the  amount  of  its 
deposits  after  deducting  the  value  of  its  real  estate  and  the  value 
of  its|  mortgage  loans  upon  land  in  this  state,  as  authorized  by 
statute.  The  assessors  of  Somersworth  assessed  a  tax  in  1895 
upon  shares  of  bank  stock  owned  by  the  plaintiffs.  The  plain- 
tiffs duly  applied  to  the  assessors  for  an  abatement  of  this  tax, 
which  was  refused. 

William  F.  Russell  and  Streeter^  Walker  ^  Hollis^  for  the  plain- 
tiffi. 

David  R.  Pierce^  for  the  defendants. 

Per  Ouriam.*  A  savings  bank  "  shall  pay  to  the  state  treasurer 
annually,  on  the  first  day  of  October,  a  tax  of  three  fourths  of 
one  per  cent  upon  the  amount  of  the  general  deposits  on  which 
it  pays  interest,  after  deducting  the  value  of  all  its  real  estate 
wherever  situated  and  the  value  of  all  its  loans  secured  by  mort- 
gage upon  real  estate  situated  in  this  state  made  at  a  rate  not 
exceeding  five  per  cent  per  annum.''  Laws  1896,  c.  108,  s.  1. 
The  plaintiffs  fully  complied  with  this  requirement,  and  ask 
to  be  relieved  from  a  further  tax  upon  bank  stock  which  they 
purchased  with  a  portion  of  the  deposits.  The  stock  in  fact 
represents  the  deposits  which  were  used  in  its  purchase  ;  and  to 
sustain  both  forms  of  taxation  would  be  to  sanction  an  unauthor- 
ized system  of  double  taxation.  Nashua  Savings  Bank  v.  Nashua, 
46  N.  H.  389 ;  RocMngham  Ten  Cent  Savings  Bank  v.  Portsmouth^ 
62  N.  H.  17;  National  Banks  v.  Concord^  post.  The  claim  that 
the  statute  limiting  the  rate  of  taxation  of  deposits  in  savings 
banks  is  unconstitutional  is  not  sustained.  "  The  savings-bank 
tax  is  an  anomaly,  resting  on  peculiar  grounds  of  public  policy, 
and  is  universally  understood  to  have  acquired  the  position  of 
an  exception  to  the  constitutional  rule  of  equality."    A,  C  ^  M. 


*  See  foot-notes  on  paj^es  22  and  376. 
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Railroad  Y.  State,  62  K  H.  648,  649.     On  this  ground  c.  108,  Lawa 
1895,  is  valid  so  far  as  its  validity  is  a  question  in  this  case. 

Tax  abated. 
All  concurred. 


Straflford,   > 
"      ,  1896. S 


Dec 


Gale  v.  Dover.  «  ^1 

lis    403 
\€2    264 


A  town  is  liable,  under  Laws  1893,  c.  59,  8.  1,  for  damages  happening  by  rea« 
son  of  the  defective  condition  of  a  sewer  covering  located  in  a  highway. 

Case,  for  damages  to  the  plaintiff's  horse  from  a  defective  high- 
way. Trial  by  jury  and  verdict  for  the  plaintiff  If  the  defect 
from  which  the  damage  arose  is  one  for  which  the  defendants  are 
liable,  the  plaintiff  is  entitled  to  judgment;  otherwise,  there  ia 
to  be  judgment  for  the  defendants. 

W.  S.  ^  D.  B,  Berce,  for  the  plaintiff. 

WUliam  F.  Nason,  for  the  defendants. 

Parsons,  J.  The  plaintiff's  horse  stepped  upon  the  covering 
of  an  opening  in  the  highway  designed  to  admit  the  surface 
water  into  the  sewer  beneath  the  street,  and  because  of  a  defect 
in  such  covering  was  iniured,  as  the  plaintiff  claimed.  The  only 
question  reserved  is  whether  the  defect  in  the  covering  of  the 
opening  into  the  sewer  is  a  defect  for  which  the  city  is  liable 
under  e.  59,  s.  1,  Laws  1893.  By  that  statute  towns  are  made 
liable  "  for  damages  happening  to  any  person,  his  team  or  car- 
riage, traveling  upon  a  bridge,  culvert,  or  siuicewaj^,  .  .  .  upon 
any  highway,  by  reason  of  any  obstruction,  defect,  insufficiency, 
or  want  of  repair  of  such  bridge,  culvert,  or  sluiceway,"  which 
renders  the  highway  unsuitable  for  the  travel  thereon.  There 
is  no  distinction  material  in  this  case  between  a  sewer  and  a  cul- 
vert. A  sewer  is  a  drain  or  passage  to  carry  off  water  or  filth 
underground,  a  subterraneous  channel  through  which  water  runs 
off.  Webster  Inter.  Diet.,  ed,  1894.  A  culvert,  as  used  in  the 
statute,  is  a  covered  drain  under  a  road  designed  for  the  passage 
of  water.  Boyd  v.  Derry,  ante,  p,  272.  The  hole  into  which  the 
plaintiff's  horse  thrust  his  foot  was  over  such  a  drain,  and  the  in- 
jury was  caused  by  the  defective  covering  of  a  portion  of  the 
underground  passage  designed  to  carry  off  the  surface  water  of 
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the  street.     Such  a  defect  is  within  the  statute,  and  according  to 
the  reserved  case  there  should  be  judgment  for  the  plaintiff 

Case  discharged. 
Clark,  J.,  did  not  sit :  the  others  concurred. 


Belknap,    > 
Dec,  1896.  j 

Maltais  v.  Foss. 

One  who  has  agreed  to  pay  a  stipulated  price  per  cord  for  the  cutting  and 
peeling  of  bark  on  a  certain  farm  is  liable  for  similar  labor  performed 
on  adjoining  land  if  he  has  accepted  the  benefit  of  the  services. 

Assumpsit,  for  cutting  lumber  and  peeling  bark.  Trial  by 
jury.  Verdict  for  the  plaintiff.  By  an  agreement  in  writing 
the  plaintiff  was  to  peel  all  the  hemlock  bark  standing  on  the 
Tuttle  farm  in  Lincoln  that  the  defendant  might  require,  and 
receive  therefor  $1.87i  per  cord.  The  plaintiff's  evidence 
tended  to  prove  the  following  facts :  The  plaintiff  cut  and 
peeled  420  cords  of  bark.  The  defendant  paid  him  for  333 
cords,  and  refused  to  pay  for  the  balance  on  the  ground  that  it 
was  cut  on  land  of  an  adjoining  owner.  The  plaintiff  supposed 
he  was  cutting  on  the  Tuttle  farm,  but  he  did  in  fact  cut  lumber 
producing  eighty-seven  cords  of  bark  on  other  land.  The  de- 
fendant did  not  point  out  the  lines,  nor  did  the  plaintiff  request 
him  to  do  so.  No  one  had  demanded  damages  of  the  plaintiff 
for  the  trespass.  The  defendant  had  the  lumber  and  bark  for 
the  cutting  of  which  suit  was  brought.  The  defendant  excepted 
to  the  denial  of  his  motion  for  a  nonsuit. 

Frank  M.  Beckford  and  Edwin  H,  Shxmnon^  for  the  plaintiff. 

Jewelly  Stonej  Owen  ^  Martin^  for  the  defendant. 

Clark,  J.  The  only  question  is  whether  there  was  error  in 
the  denial  of  the  motion  for  a  nonsuit.  The  plaintiff's  evidence 
tended  to  show  that  "  the  defendant  had  the  lumber  and  bark 
for  the  cutting  of  which  suit  was  brought"  From  this,  the 
jury  could  properly  infer  that  the  defendant  accepted  and  took 
the  benefit  of  the  plaintiff's  labor  at  the  agreed  price ;  or  at  its 
value,  if,  as  the  plaintiff  in  his  brief  asserts,  there  was  a  yi/a?ifw?n. 
meruit  count. 

Judgment  on  the  verdict 

Parsons,  J.,  did  not  sit :  the  others  concurred. 
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Carroll,     ) 
-Dec.,  1896.  S 


Smith  v.  ^tna  Life  Insurance  Co. 

-^TNA  Life  Insurance  Co.  v.  Smith  ^  a. 

A  policy  of  insurance  payable  to  a  wife  and,  in  case  of  her  death  before  her 
husband,  to  their  children,  vests  upon  her  death  in  the  children  then  living, 
and  is  payable  to  them,  or  their  legal  representatives,  upon  the  death  of 
the  insured. 

Assumpsit,  on  a  policy  of  life  insurance,  and  Bill  of  Inter- 
pleader, to  determine  to  whom  the  amount  due  upon  the  pol- 
icy should  be  paid.    Facts  agreed. 

The  policy  was  issued  February  9,  1866,  iipon  the  life  of 
Charles  C.  Smith,  payable  to  his  wife,  Ruth  K.  Smith,  for  her 
sole  use  and  benefit,  and  in  case  of  her  death  before  the  decease 
of  her  husband,  to  their  children.  Ruth  K.  Smith  died  Febru- 
ary 2, 1879,  leaving  two  sons,  Charles  H.  Smith  and  George  M. 
Smith,  the  latter  being  plaintiff  in  the  action  at  law  and  defend- 
ant to  the  bill  of  interpleader.  Charles  H.  Smith  died  March 
26, 1882,  testate  and  without  issue,  leaving  a  widow,  Seannah  P. 
Smith,  who  is  executrix  of  and  legatee  under  his  will,  and  de- 
fendant to  the  bill  of  interpleader.  Charles  C.  Smith,  the  in- 
sured, died  March  9,  1893.  George  M.  Smith  claims  the  whole 
amount  due  upon  the  policy,  and  Seannah  P.  Smith  one  half 
thereof. 

Arthur  L.  Foote^  for  George  M.  Smith. 

Adams  ^  Souihworih  ( of  Minnesota )  and  John  C.  L.  Woody 
for  Seannah  P.  Smith. 

Frank  Weeks,  for  the  ^tna  Life  Insurance  Company. 

Clark,  J.  Under  a  policy  of  insurance  on  the  life  of  the  in- 
sured, for  the  sole  use  of  his  wife,  if  living,  and  if  not  living,  to 
her  children  or  their  guardian,  no  interest  vested  in  the  children 
during  the  lifetime  of  their  mother ;  but  upon  her  death,  in  the 
lifetime  of  the  insured,  all  her  children  then  living  acquired  an 
interest  in  the  policy,  and  upon  the  subsequent  death  of  the  in- 
sured, the  persons  entitled  to  the  insurance  are  the  children  liv- 
ing at  the  death  of  the  mother,  and  in  the  event  of  the  death  of 
an^  of  them  after  her  death  and  before  that  of  the  father,  the 
heirs  of  the  child  so  dying  are  entitled  to  his  portion  of  such  in* 
surance.     Walsh  v.  Insurance  Co.,  133  N.  Y.  408. 
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The  rule  laid  down  in  the  foregoing  case  controls  the  present 
one.  Until  her  death  in  February,  1879,  the  interest  in  the  in- 
surance was  vested  in  Ruth  K.  Smith;  and  at  her  decease,  it 
vested  at  once  in  the  children  then  living,  Charles  H.  and 
George  M.,  payable  to  them  or  their  representatives  at  the  death 
of  Charles  C.  Smith,  the  insured.  City  Savtvgs  Bank  v.  WhittUj 
68  N.  H.  587.  Charles  H.  Smith  died  in  March,  1882,  without 
issue,  but  leaving  a  widow  to  whom  he  gave  his  estate  by  will ; 
and  she  is  legally  entitled  tx)  the  share  which  would  have  been 
payable  to  her  husband  if  he  had  survived  his  father.  SmaU  v. 
Jose  J  86  Me.  120.  The  amount  due  upon  the  policy  should  be 
equally  divided  between  George  M.  Smith  and  Seannah  P. 
Smith,  widow  and  legatee  of  Charles  H.  Smith. 

Case  discharged. 
All  concurred. 


Carroll,    > 
Dec.,  1895.  \ 

Brookfield  v.  Sawyer  ^  a. 

The  fraudulent  grantee  of  a  homestead  cannot  maintain  trespass,  qu,  el,, 
against  a  credi 
on  execution. 


70     2  against  a  creditor  of  the  grantor  who  has  subsequently  taken  a  part  of  it 


Trespass,  quare  clausum.  Trial  by  jury  and  verdict  for  the  de- 
fendants. September  5,  1894,  Joseph  Pike  conveyed  his  home- 
stead premises  to  the  defendant  Sawyer,  by  a  warranty  deed  in 
which  his  wife  did  not  join.  The  conveyance  was  fraudulent 
and  void  as  against  the  plaintifts.  The  premises  were  in  two 
parcels,  one  containing  about  four  acres  having  a  dwelling  house, 
barn,  and  other  buildings  upon  it,  situate  on  one  side  of  a 
highway,  and  the  other  containing  about  twenty  acres  of  pas- 
turage and  tillage  land  situate  on  the  other  side  of  the  high- 
way. Pike's  family  resided  upon  the  premises,  and  consisted  of 
himself,  wife,  and  a  female  servant. 

June  6,  1895,  the  plaintiffs  levied  an  execution,  issued  upon  a 
judgment  recovered  by  them  against  Pike,  upon  the  twenty-acre 
parcel,  the  same  being  set  off  at  $86.21.  The  four-acre  parcel, 
with  the  buildings  upon  it,  was  then  of  the  value  of  $886.  The 
officer  who  made  the  levy  was  not  requested  by  Pike  or  his  wife 
to  set  off  a  homestead  for  them,  and  did  not  set  off  one,  nor 
make  the  levy  subject  to  their  homestead  right.  No  allusion  to 
the  homestead  right  was  made  in  the  return  of  the  levy. 

If  the  levy  was  valid,  the  verdict  should  be  set  aside  and  judg- 
ment should  be  rendered  in  favor  of  the  plaintiffs  for  damages  in 
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the  sum  of  |15  and  interest  from  October  22, 1896 ;  otherwise, 
there  should  be  judgment  en  the  verdict. 

Worcester^  Gafney  ^  Snow  and  James  A.  Edgerly^  for  the  plain- 
tiffs. 

Fred  B,  Osgood  and  Arthur  L.  Fooie,  for  the  defendants. 

Blodgett,  J.  Limited  to  its  facts,  the  case  presents  but  the 
single  inquiry  whether  the  fraudulent  grantee  of  a  homestead 
can  maintain  trespass   qmre  clxmsum^  against  a  creditor  of  the 

frantor  who  has  subsequently  taken  a  part  of  it  on  execution, 
his  inquiry  is  decisively  answered  by  Carrier  v.  Sutherland,  54 
N.  H.  475  (  approved  more  or  less  directly  in  Tilton  v.  Sanborn^ 
59  K  H.  290,  291,  and  Provencher  v.  Brooks,  64  N.  H.  479,  481), 
in  which  it  was  held  that  a  conveyance  of  property  which  is 
exempt  from  attachment  or  levy  may  be  frauciulent  and  void  as 
to  creditors;  that  the  right  of  homestead,  being  personal  to  the 
parties  in  whom  it  exists,  is  not  assignable,  and  cannot  be  set 
up  as  a  defence  by  a  fraudulent  grantee ;  and  that  such  grantee 
cannot  recover  possession  against  a  creditor  of  the  grantor  who 
has  taken  the  homestead  on  execution. 

While  the  decision  in  Currier  v.  Sutherland  is  doubtless  not  in 
accord  with  the  majority  of  decisions  in  other  jurisdictions 
(Thomp.  H.  &  Ex.,  ss.  408-413;  Bump  Fr.  Conv.  (2d  ed.)  242^, 
it  is  nevertheless  supported  by  a  strong  minority  of  them,  as  well 
as  by  its  own  "forcible  reasoning"  (Thomp.  H.  &  Ex.,s.  417), 
against  which,  in  our  opinion,  no  satisfactory  objection  has  as 
yet  been  urged. 

Verdict  set  aside;  judgment  for  the  plaintiffs  for  $15  and  interest 
Chase,  J.,  did  not  sit :  the  others  concurred. 


Merrimack, 
Dec.,  1895. 


Walker,  JErV,  v.  Walker. 


Funds  in  the  hands  of  an  executor,  derived  from  sales  of  subscription  rights 
and  a  division  of  the  capital  of  a  corporation,  are  part  of  the  principal, 
and  pass  to  the  remainder-man,  subject  to  the  payment  of  the  income 
thereof  to  the  life  tenant ;  but  dividends  payable  from  the  earnings  of  a 
corporation  belong  to  the  life  tenant  as  income  of  the  estate. 

Bill  in  Equity,  by  the  executor   of  the    will  of  William 
Walker,  praying  the  direction  of  the  court  as  to  the  construction 
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of  the  win.  By  the  will,  the  use  and  income  of  all  the  testator's 
property  were  given  to  the  defendant  for  life.  After  the  payment 
of  certain  legacies,  the  residue  was  given  to  the  plaintiff 
Among  the  assets  of  the  estate  were  shares  in  several  corpora- 
tions which  have  increased  their  stock,  giving  their  shareholders 
the  right  to  subscribe  for  shares  of  the  new  stock  in  proportion 
to  their  holdings.  The  executor  has  sold  these  rights  and  re- 
ceived payment  therefor.  The  Concord  Gas  Light  Company  sold 
its  electric  plant,  and  out  of  the  proceeds  paid  a  dividend  to  its 
stockholders,  the  executor  receiving  $200  on  shares  belonging  to 
the  estate.  The  Manchester  &  Lawrence  Railroad  paid  an 
extra  dividend  of  fifty  per  cent  to  its  stockholders  out  of  money 
received  in  settlement  of  a  suit  against  another  railroad,  the  ex- 
ecutor receiving  $3,500  on  shares  belonging  to  the  estate.  The 
defendant  claims  that  these  amounts  are  income  and  belong  to 
her  as  tenant  for  life. 

Sargent  ^  Hollis,  for  the  plaintiff. 
WUUam  L.  Foster,  for  the  defendant. 

Blodqett,  J.  I.  The  rights  to  take  stock  in  the  several  corpora- 
tions belong  to  the  plaintiff  as  remainder-man  (Peirce  v.  Bur- 
roughs, 58  N.  H.  302,  303 ;  Law  v.  AUey,  67  K  BL.  93),  and  the 
income  thereof  only  is  payable  to  the  defendant  as  life  tenant. 

IL  The  $200  received  from  the  ^as  light  company.  May  4, 1893, 
and  derived  from  a  sale  of  a  portion  of  its  corporate  property, 
which  was  purchased  and  represented  by  the  issue  of  capital 
stock,  was  not,  either  in  form  or  in  substance,  a  division  of  earn- 
ings, but  a  division  of  so  much  of  the  capital  of  the  corporation, 
and  as  such  goes  to  the  remainder-man  (Wheeler  v.  JPern/y  18 
N.  H.  307,  314),  subject  to  the  payment  of  interest  thereon  to 
the  tenant  for  life. 

m.  Dividends  being  rightfully  payable  only  from  the  profits 
of  a  corporation,  the  fifty  per  cent  dividend  upon  the  seventy 
shares  of  Manchester  &  Lawrence  Railroad  stock  is,  in  the  ab- 
sence of  evidence  to  the  contrary,  presumptively  to  be  regarded 
as  a  dividend  from  the  earnings,  income,  and  profits  of  the  cap- 
ital invested  in  the  Manchester  &  Lawrence  road,  and  therefore 
as  belonging  to  the  defendant  as  life  tenant.  Lord  v.  Brooks,  62 
K  H.  72,  78,  79;  2  Per.  Tr.  (3d  ed.),  ss,  544,  545,  and  notes; 
5  Am.  &  Eng.  Enc.  Law  725-727,  729. 

(Jase  discharged. 
All  concurred. 
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ISABELLE  V.  LeBlANC  ^  a.,  ^  T\\  68   409| 
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Under  the  provisions  of  P.  S.,  c.  245,  and  the  rules  and  orders  established 
by  the  court  to  carry  them  into  effect,  a  judgment  debt  may  be  the  sub- 
ject of  trustee  process. 

Foreign  Attachment.  At  the  April  term,  1895,  the  defend- 
ants recovered  judgment  against  Clements,  trustee  in  this  ac- 
tion, upon  which  execution  issued,  but  has  not  been  satisfied. 
Shortly  after  such  judgment  and  execution  the  present  suit  was 
begun.     The  defendants  moved  to  discharge  the  trustee. 

Napoleon  B.  Hale  and  Albirij  Martin  ^  JTowCj  for  the  plaintiff 

Walter  D.  Hardy ^  for  the  trustee. 

Blodgett,  J.  Subject  to  certain  exemptions  enumerated  in 
the  statute,  "  If  ...  it  appears  that  the  trustee  had  in  his  pos- 
session at  Ihe  time  of  the  service  of  the  writ  upon  him,  or  at  any 
time  after,  any  money,  goods,  chattels,  rights,  or  credits  of  the 
defendant  ...  he  shall  be  adjudged  chargeable  therefor.'* 
P.  S.,  c.  245,  s.  19.  Within  the  statutory  intention,  credit  is  the 
correlative  of  debt,  so  that  the  existence  of  a  debt  on  the  one 
part  constitutes  a  credit  on  the  other  (Gush.  Trust.  Pr.,  s.  58); 
and  the  general  rule  in  the  construction  of ''  credits  ''  therefore 
being  that  where  one  person  is  indebted  to  another  he  may  be 
charged  as  the  trustee  of  his  creditor  (i6.,  5.  146),  the  nature  of 
the  indebtedness,  barring  exemptions,  is  immaterial  {Trombly 
V.  Clark^  13  Vt.  118,  123),  and  the  statute  is  applicable  to  judg- 
ment debts  as  well  as  others,  both  in  reason  and  equity.  In- 
deed, such  debts,  being  liquidated  and  certain,  with  ordinarily 
nothing  remaining  for  controversy  as  to  their  existence,  charac- 
ter, or  amount,  would  seem  to  be  peculiarly  within  the  opera- 
tion of  the  statute.  But  however  this  may  be,  it  was  obviously 
the  intention  of  the  legislature,  by  not  including  them  in  the  list 
of  exemptions,  to  suoject  judgment  debts  to  trustee  process. 
Not  only  must  this  be  so  held  upon  familiar  principles  of  stat- 
utory construction,  but  it  is  equally  in  accordance  with  the 
policy  of  our  laws  in  respect  to  debtors  and  creditors,  which 
have  "  ever  required  that  all  the  property  of  a  debtor,  not  ex- 
empted by  law  from  execution,  should  be  subject  to  the  just 
claims  of  his  creditors,  and  that  every  facility  consistent  with  the 
reasonable  immunities  of  debtors  should  be  afforded  to  subject 
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such  property  to  le^al  process."  And,  furthermore,  the  very 
decided  weight  of  American  authority  is  that  a  judgment  debt 
may  be  trusteed.  Gager  v.  Watson^  11  Conn.  168;  Trombly  v. 
Clark,  13  Vt.  118,  123;  Lui(m  v.  Hoehn,  72  HI.  81;  Osbom  v. 
Cloudy  23  la.  104,—  92  Am.  Dec.  413 ;  Phillips  v.  Germony  43  la. 
101;  McBride  v.  Fallon,  65  Cal.  301 ;  Calhoun  v.  Whittle,  56  Ala. 
188;  Halbert  v.  Stinson,  6  Blackf.  (Ind.)  398;  Keith  v.  Harris^ 
9  Kan.  386  ;  Belcher  v.  Grubb,  4  Barring.  (Del.)  461 ;  Webster  v. 
McDaniel,   2  Del.  Ch.  297. 

It  is  true  that  the  contrary  was  held  in  Thayer  v.  Pratt,  47 
N.  H.  470  (decided  in  1867),  as  well  as  in  some  precedinff  cases 
there  cited,  upon  the  ground  "  that,  as  the  statute  provides  for 
the  discharge  of  the  trustee  for  so  much  as  may  be  taken  from 
him  under  this  process,  and  empowers  him  to  ^ve  the  matter  in 
evidence  in  a  suit  by  the  principal  debtor,  it  must  have  been 
contemplated  that  he  would  be  charged  as  such  trustee  only  in 
cases  wnere  an  opportunity  remained  to  set  up  such  matter  in 
discharge ;  otherwise  he  might  be  twice  charged  for  the  same 
debt,  which  could  not  have  been  intended." 

But  if  under  the  statutes  and  the  practice  then  existing  this 
construction  may  have  been  warrantea,  it  has  no  place  under  the 
present  statute  (first  enacted  in  1876),  which  expressly  author- 
izes the  supreme  court  to  make  and  establish  such  rules  and  or- 
ders as  may  be  necessary  and  convenient  to  carry  into  effect  the 
various  provisions  of  the  chapter  relating  to  trustee  process. 
P.  8.,  c.  245,  s.  44.  And  no  more  has  it  any  place  under  the  ex- 
pansive and  more  liberal  practice  which  now  obtains,  and  which 
18  constantly  developing  with  new  ideas  of  right  and  justice,  in 
accordance  with  the  progress  of  society  and  the  correspondingly 
enlarged  conception  of  the  common  law  of  this  state  "  for  ascer- 
taining, establishing,  and  vindicating  contested  rights  in  civil 
cases,"  which  is  now,  but  was  not  formerly,  held  to  entitle  each 
party  "  to  such  remedy,  including  form,  method,  and  order  of 
procedure,  as  justice  and  convenience  require."  Owenv.  Weston, 
68  K  H.  599. 

Both  under  the  statute  and  the  practice  now  existing,  there 
can  be  no  doubt  that  the  trustee  may  be  charged  in  the  present 
action  by  a  judgment  that  will  not  subject  him  to  double  liabil- 
ity, or  infringe  the  rights  of  anybody ;  and  so  the  basis  of  the  de- 
cision in  Thayer  v.  Pratt  having  been  removed,  the  decision  it- 
self has  ceased  to  be  an  authority  upon  the  issue  now  raised. 

Unless  in  the  meantime  the  attachment  shall  be  released  by 
the  giving  of  a  bond  agreeably  to  s.  39,  c.  245,  at  the  coming 
trial  term,  upon  the  plaintiff's  motion  and  upon  proper  cause 
shown,  the  action  LeBlanc  ^  a.  v.  Clanenis  msLy  be  brought  for- 
ward from  the  April  term,  1895,  at  which  judgment  was  ren- 
dered for  the  plaintiffs ;  the  execution  in  that  case  against  the 


Digitized  by  VjOOQIC 


N.  H.]  CLARK  t;.  SANBORN.  411 

trustee  in  this  action  recalled  and  rescinded;  the  judgment  in 
that  case  against  the  trustee  be  suspended  until  further  order ; 
together  with  such  other  proceedings,  orders,  and  process  neces- 
sary for  equitably  charging  the  trustee  in  this  action.  Blake  v. 
Adams,  64  K  H.  86,  87. 

If  there  are  exceptional  eases  in  which  a  judgment  debt  may 
not  be  the  subject  of  trustee  process,  the  present  case  is  not  one 
of  that  class. 

Motion  to  discharge  trustee  denied. 

All  concurred. 


Merrimack, ) 
Dec..  1896.^ 

Clark  v.  Sanborn  ^  a.  ]\  -^ 

To  establish  a  contract  not  implied  by  law  or  created  by  estoppel,  it  must  be       ^  ^\ 
shown  that  the  minds  of  the  parties  met  upon  its  terms. 

In  assumpsit  for  labor,  the  defendants  are  entitled  to  judgment  on  a  finding 
that  the  plaintiff,  a  member  of  their  family,  in  expectation  of  payment,  ren- 
dered services  for  which  they  did  not  expect  to  pay,  but  reasonably 
might  have  expected  that  she  would  expect  and  claim  payment. 

Assumpsit,  for  labor  and  services  rendered  from  April  1, 1886, 
to  July  1,  1888.     Facts  found  by  a  referee. 

The  plaintiff  from  the  time  she  was  ten  years  old,  in  1861,  lived 
with  her  uncle  as  one  of  the  family,  receiving  the  same  treat- 
ment as  other  members  of  his  family,  until  he  died  in  1886,  leav- 
ing by  his  will  $1,000  in  trust  for  her  use  and  benefit  during  her 
life.  After  that  time,  she  continued  to  live  with  the  defendants, 
her  uncle's  widow  and  daughter,  in  the  same  manner  as  one  of 
the  family  until  July  1,  1888.  Nothing  was  said  by  either  party 
on  the  subject  of  payment  for  her  services  until  a  few  days  prior 
to  July  1.  She  then  demanded  for  her  future  services  $3  a  week, 
and  the  defendants  declined  to  pay  her  more  than  $1  a  week, 
whereupon  she  left.  Her  services  were  valuable  to  the  defend- 
ants, and  she  expected  to  be  paid  for  them.  The  defendants  did 
not  expect  to  pay  her,  but  reasonably  might  have  expected  that 
she  would  expect  and  claim  payment 

Oliver  E.  Branchy  for  the  plaintiff. 

Samuel  W,  Holman  and  Streeter  ^  Walker^  for  the  defendants. 

Carpentbr,  J.  A  promise  to  pay  what  it  is  one's  legal  duty 
to  pay  is  implied  by  law.    Bixby  v.  Moor^  51  N.  H.  402, 403,  404 ; 
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Seem  V.  True,  53  K  H.  627,  631-633;  Water  Co.  v.  Meicalf,  63 
N.  H.  427;  Gage  v.  Gage,  66  K  H.  282,  283.  Here  the  legal  duty 
is  wanting.  It  is  not  found  that  the  defendants  reasonably  ou^ht 
to  compensate  the  plaintiff  for  her  services,  if  such  a  finding 
would  be  sufficient.  To  establish  a  contract  not  implied  by  law 
or  created  by  estoppel,  it  must  be  shown  that  the  minds  of  the 
parties  met  upon  its  terms.  Delano  v.  Goodwin,  48  N.  H.  203, 
206;  Cook  v.  Bennett,  51  N.  H.  85,  86,  93;  French  v.  Smith,  68 
K  H.  323;  Dodge  v.  Janvrin,  59  N.  H.  16,  17;  Ifelson  v.  Hall,  60 
N.  H.  274.  The  rendition  of  valuable  services  by  one  to  another 
who  knowingly  receives  the  benefit  of  them,  is  evidence  of  a 
mutual  understanding  that  they  are  to  be  paid  for.  Bickfordv. 
Dane,  58  N.  H.  185 ;  Bank  v.  Getchell,  59  N.  H.  281.  It  is  never  of 
itself  conclusive,  although  in  the  absence  of  qualifying  testimony 
or  circumstances  it  may  be  so  convincing  that  a  verdict  to  the 
contrary  should  be  set  aside.  It  may  in  some  cases  be  entitled  to 
no  weight,  as,  if  the  plaintiff  is  the  defendant's  slave  or  appren- 
tice; in  others  to  comparatively  little  weight,  as,  if  the  plaintiff 
is  a  pauper  (Abbott  v.  Fremont,  34  N.  H.  432,  438),  or  the  son, 
daughter,  relative,  or  member  of  the  family  of  the  defendant. 
Munger  v.  Munger,  33  N.  H.  581 ;  Seavey  v.  Seavey,  37  N.  H.  125  ; 
Hcdl  V.  Hall,  44  N.  H.  293,  297;  Heywood  v.  Brooks,  47  K  a 
231,  234 ;  Bundy  v.  Hyde,  50  K  H.  116, 123, 124.  In  all  cases 
alike,  it  is  merely  evidence  of  greater  or  less  weight  to  be  con- 
sidered with  all  the  other  evidence  on  the  question  whether  both 
parties  understood  that  compensation  was  to  be  made  for  the  ser- 
vices rendered.     Page  v.  Snell,  69  N.  H.  531. 

A  mutual  understanding  of  the  parties  that  the  plaintiff  was 
to  receive  payment  is  not  found.  On  the  contrary,  the  finding  is 
explicit  that  their  minds  did  not  meet  on  that  subject,  and  there 
must  be 

Judgment  for  the  defendants. 

Blodgett,  J.,  did  not  sit:  the  others  concurred. 


Merrimack, ) 
Dec,  1895.  S 

Matthbws,  Adm'r,  v,  Hutchins. 

Ad  administrator  may  maintain  a  bill  in  equity  to  set  aside  a  conveyance  of 
real  estate  by  the  deceased  in  fraud  of  his  creditors,  if  the  property  is 
needed  to  pay  debts. 

In  such  an  action,  the  report  of  a  commissioner  allowing  a  claim  against  an 
estate  settled  in  the  insolvent  course  is  competent  but  not  conclusive  evi- 
dence of  an  indebtedness  existing  at  the  date  of  the  conveyance. 
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The  allowance  of  a  claim  by  a  commissioner  may  be  impeached  for  fraud  or 
collusion  by  one  sought  to  be  affected  thereby  who  was  not  party  or  privy 
to  the  proceedings,  and  had  no  right  of  appeal  therefrom.    • 

A  commissioner  may  testify  concerning  the  items  of  an  account  upon  which 
an  allowance  was  made,  if  they  are  not  shown  by  his  report. 

Bill  in  Equity,  to  set  aside  a  deed  of  real  estate,  for  fraud  in 
law.     Facts  found  by  the  court.     The  deed  was  given  by  the 

5 laintiff's  intestate,  Jacob  E.  Hutchins,  to  the  defendant,  his  son, 
uly  7,  1887.  Jacob  died  January  31,  1892,  and  his  estate  was 
settled  in  the  insolvent  course.  The  only  claim  allowed  by  the 
commissioner  that  was  in  existence  at  the  date  of  the  deed,  was 
in  favor  of  Luella  Hutchins,  a  daughter  of  the  intestate,  for  ser- 
vices rendered  between  March,  1885,  and  March,  1886.  It  was 
presented  to  the  commissioner  by  the  plaintiff,  and  no  evidence 
in  its  support  was  submitted.  The  commissioner's  report  was 
accepted  in  February,  1898,  and  no  appeal  therefrom  was  taken. 
Subject  to  the  defendant's  exception,  the  report  was  received  in 
evidence,  and  the  plaintiff  was  allowed  to  show,  by  the  testimony 
of  the  commissioner,  that  Luella's  claim  as  presented  to  him  was 
in  part  for  the  services  above  mentioned.  The  question  of  the 
competency  of  testimony,  offered  by  the  defendant,  tending  to 
show  that  Luella's  claim  was  fraudulent  and  that  its  allowance 
by  the  commissioner  was  procured  by  the  plaintiff's  collusion, 
was  reserved.  The  defendant  also  claimed  that  the  plaintiff'  could 
not  maintain  the  suit. 

Joseph  8.  Maiihavs  and  Frank  S.  Streeier,  for  the  plaintiff. 

Leach  ^  Stevens,  for  the  defendant. 

Chase,  J.  The  objection  that  the  plaintiff  has  no  interest  in 
the  subject-matter  of  the  suit  which  entitles  him  to  bring  it,  is 
overruled  on  the  authority  of  Janmn  v.  Curtis^  63  N.  H.  312,  and 
Preston  v.  Cutter,  64  N.  H.  461. 

To  maintain  the  suit  it  is  incumbent  on  the  plaintiff  to  show, 
among  other  things,  that  the  deceased  was  indebted  at  the  time 
the  alleged  fraudulent  conveyance  was  made  (July  7,  1887),  and 
that  the  indebtedness  or  some  portion  of  it  is  still  outstanding. 
A  claim  in  favor  of  Luella  Hutchins,  for  services  rendered  the 
deceased  between  March,  1885,  and  March,  1886,  is  relied  on  for 
this  purpose.  The  claim  was  allowed  by  the  commissioner,  whose 
report  has  been  accepted  by  the  judge  of  probate  without  appeal. 
The  plaintiff  offered  the  report  in  evidence,  and  claimed  it  was 
conclusive  as  against  the  defendant  on  the  question  of  the  gran- 
tor's indebtedness,  while  the  defendant  claimed  it  was  wholly 
incompetent. 


Digitized  by  VjOOQIC 


414  MATTHEWS  v.  HDTCHINS.  [68 

If  the  evidence  oflfered  were  the  record  of  a  judgment  recov- 
ered by  Luella  against  Jacob  in  his  lifetime,  or  against  the  plain- 
tiff as  administrator  since  his  decease  (the  estate  being  solvent), 
it  would  be  competent,  but  not  conclusive.  The  defendant,  not 
being  a  party  or  privy  to  the  action,  would  be  at  liberty  to  im- 
peach the  judgment  by  showing  that  it  was  fraudulent.  Pome" 
toy  V.  Bailey^  43  N.  H.  118 ;  Great  Falls  Manufacturing  Co.  v. 
Worster,  45  R  H.  110;  VogtY.  Ticknor,  48  K  H.  242;  Davis  v. 
Fogg,  58  N.  H.  159,  161 ;  Shaw  v.  Shaw,  60  N.  H.  565,  567.  No 
reason  is  apparent  why  the  allowance  of  the  claim  in  insolvency 
proceedings  should  be  less  reliable  as  testimony  or  more  conclu- 
sive in  effect.  It  resembles  a  judgment  in  being  the  result  of  a 
judicial  investigation,  had  for  the  purpose  of  determining  what, 
if  anything,  is  due  the  creditor.  The  administrator  represents 
the  estate  in  the  investigation  to  the  same  extent  as  he  does  in  an 
action  at  common  law  when  sued  by  a  creditor  in  the  course  of 
administration.  Although  the  allowance  does  not  determine  the 
amount  which  the  creditor  is  entitled  to  recover  of  the  estate,  it 
furnishes  the  basis  for  such  determination  by  the  decree  of  dis- 
tribution. P.  S.,  c.  192,  ss.  20, 21,  22.  It  is  also  equally  binding 
upon  the  parties.  P.  S.,  c.  193,5.  18.  Its  similarity  to  a  judg- 
ment in  purpose  and  effect  shows  that  it  should  have  the  same 
evidentiary  value  in  the  decision  of  collateral  issues. 

Nichols  V.  Day,  32  K  H.  138,  was  an  appeal  by  an  heir  from  a 
decree  of  a  judge  of  probate  granting  license  to  sell  real  estate. 
The  estate  was  settled  in  the  insolvent  course.  The  heir  alleged 
that  a  claim,  allowed  by  the  commissioner,  and  also  upon  appeal, 
was  unjust,  and  that  its  allowance  had  been  procured  by  the  fraud 
and  collusion  of  the  administratrix;  and  he  opposed  the  grant- 
ing of  the  license  on  the  ground  that  there  was  no  occasion  for 
it, —  the  personal  estate  being  sufficient  to  pay  all  just  debts.  It 
\yas  alleged  on  the  other  hand  that  the  allowance  bound  all  par- 
ties until  it  was  set  aside  or  reversed,  and  conclusively  showed 
that  the  license  was  properly  granted.  The  court  held  that  a 
judgment  against  an  administrator  is  not  conclusive  evidence  of 
indebtedness  as  against  heirs  who  do  not  appear  in  the  creditor's 
action,  and  may  be  impeached  by  them  on  the  ground  that  it  was 
fraudulent  and  collusive;  but  that  the  appellant  was  not  entitled 
to  exercise  the  right  of  impeachment,  because  he  had  actually 
appeared  in  and  aefended  the  creditor's  action.  The  decision 
was  put  on  the  ground  that  real  estate  descends  directly  from  the 
ancestor  to  the  heir,  and  not  through  the  administrator ;  that  the 
heir's  claim  to  it  is  adverse  to  that  of  the  administrator ;  and  con- 
sequently that,  in  an  action  by  a  creditor  against  the  administra- 
tor, the  heir  is  not  privy  with  the  latter.  The  same  doctrine 
prevails  generally  in  other  jurisdictions.  See  2  Van  Fleet  For. 
Adj.,  s.  466,  and  authorities  cited. 
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The  present  suit  is,  in  effect,  a  petition  for  license  to  sell  real 
estate.  The  plaintiff  does  not  assail  the  defendant's  title  for  any 
purpose  except  to  obtain  means  to  pay  creditors.  He  could  not 
maintain  the  action  in  behalf  of  heirs.  If  it  is  decided  that  the 
conveyance  to  the  defendant  is  void  as  against  the  deceased's  cred- 
itors, the  plaintiff's  next  step  will  be  to  apply  for  a  license  to  sell 
the  real  estate,  and  that  step  will  be  merely  formal.  The  ques- 
tion lying  at  the  foundation  of  such  a  petition,  namely,  whether  it  is 
necessary  to  appropriate  real  estate  to  pay  debts,  will  have  been 
decided  in  this  suit.  Nichols  v.  Day  is,  therefore,  authority  for 
the  position  that  the  defendant  would  be  at  liberty  to  impeach 
the  allowance  of  Luella's  claim,  even  if  his  title  to  the  real  estate 
depended  upon  descent.  But  as  grantee,  he  occupies  a  more 
favorable  position  for  making  such  attack.  There  is  no  ground 
for  alleging  that  as  grantee  he  was  a  party  or  privy  to  the  pro- 
ceedings in  which  the  allowance  was  made.  Lewis  v.  BolithOj  6 
Gray  137 ;  Hill  v.  Stevensmj  63  Me.  364.  The  only  parties  to 
whom  the  statutes  give  a  right  of  appeal  from  a  commissioner's 
decision  are,  the  creditor  presenting  the  claim,  other  creditors, 
an  heir,  and  the  administrator  (P.  S.,  e.  193,  ss.  1,  3,  4 ;  Foss 
V.  Lord^  59  N.  H.  629);  and  it  follows  that  they  are  the  only 
parties  who  have  a  right  to  appear  before  him.  This  leaves  the 
defendant,  in  his  capacity  of  grantee,  a  stranger  to  the  commis- 
sioner's proceedings.  He  claims  nothing  as  heir ;  and  if  it  were 
held,  contrary  to  Nichols  v.  Day^  that  in  that  capacity  he  was 
partv  or  privy  to  the  proceedings,  he  ought  not  to  be  concluded 
by  them  in  respect  to  rights  not  dependent  upon  heirship.  The 
purpose  of  the  legislature  in  giving  an  heir  the  privilege  of  con- 
testing a  creditor's  claim  in  such  proceedings,  was  to  enable  him 
to  defend  his  rights  depending  upon  descent.  Such  contest 
really  relates  to  the  disposition  to  be  made  of  a  portion  of  the 
estate, —  whether  it  shall  go  to  pay  the  debts,  or  shall  descend  to 
the  heirs.  If  there  is  nothing  for  the  heirs  in  any  event,  they 
have  no  interest  to  interfere ;  it  is  a  matter  of  indifference  to 
them  whether  more  or  less  is  allowed  to  creditors.  The  most 
unfavorable  construction  that  can  be  placed  upon  their  neglect 
to  interfere  is  that  they  do  not  intend  to  set  up  their  rights  as 
heirs  in  opposition  to  the  claims  of  parties  alleging  themselves 
to  be  creditors.  They  are  not  called  upon  to  protect  other  rights 
that  they  may  have,  and  nothing  is  adjudicated  in  respect  to  such 
rights.  Luella's  claim  is  not  res  adjudicata  in  respect  to  the  de- 
fendant's rights,  as  a  grantee  of  the  intestate.  Van  Fleet  Col. 
At,  5.  17. 

It  is  not  an  unusual  occurrence  that  heirs  allow  creditors  to 
select  the  administrator.  In  such  cases  there  is  great  temptation 
to  select  some  one  who  will  favor  the  creditors.  It  is,  therefore, 
important  that  parties  whose  interests  are  only  collaterally 
affected  by  the  allowance  of  creditors'  claims  should  have  entire 
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freedom  to  investigate  the  good  faith  of  the  transaction.  If 
there  is  collusion  between  the  creditor  and  the  administrator, — 
if  the  latter  really  represents  the  former  instead  of  adverse  inter- 
ests,—  every  opportunity  to  show  the  fact  should  be  afforded. 
Graves  v.  l\lton,  63  K  H.  192,  194.  This  is  in  accordance  with 
the  general  policy  of  the  law,  which  throws  no  obstacles  in  the 
way  of  investigating  the  conduct  of  persons  acting  in  a  trust 
capacity. 

Cross  V.  Brown^  51  N.  H.  486,  is  relied  upon  by  the  plaintiff 
to  sustain  his  position  ;  but  the  case  is  distinguishable  from  this. 
The  subject  of  the  fraudulent  conveyance  in  that  case  was  a  note 
against  the  party  who  was  appointed  administrator,,  which  was 
inventoried  as  a  part  of  the  estate.  The  plaintiff,  alleging  that 
she  was  the  owner  of  all  the  property  of  the  deceased  except 
what  was  necessary  to  pay  the  just  debts,  funeral  charges,  and 
expenses  of  administration,  caused  the  administrator  to  be  cited 
into  court  to  settle  an  account.  The  account  settled  showed  a 
balance  due  the  administrator.  At  a  subsequent  term  of  the 
court,  notice  having  been  given  by  publication,  the  administrator 
presented  his  private  claim  against  the  estate  and  settled  a  second 
account.  The  private  claim  consisted  of  the  balance  of  an  ac- 
count in  which  he  credited  the  estate  with  the  amount  due  upon 
the  note  held  by  the  plaintiff.  It  was  decided  that  the  plaintiff 
was  concluded  by  this  settlement,  for  the  reason,  among  others, 
that  the  citation  for  the  hearing  upon  the  administrator's  private 
account  was  addressed  to  all  parties  concerned,  and  that  the 
plaintiff,  being  such  a  party,  had  a  right  to  appear  and  be  heard, 
and  so  was  concluded  by  the  decision.  As  has  been  shown,  the 
defendant  in  this  action,  as  grantee,  had  no  right  to  be  heard  in 
the  proceedings  upon  Luella's  claim,  and  this  circumstance  pre- 
vents O^oss  V.  Brown  from  controlling  this  decision.  It  is  also 
apparent  that  the  course  taken  by  the  holder  of  the  note  in  Cross 
V.  Broken  had  much  influence  in  forming  the  conclusion  there 
reached. 

The  record  of  the  allowance  of  Luella's  claim  is  competent 
evidence  in  this  suit,  and  the  defendant  is  at  liberty  to  impeach 
it  by  showing  that  the  allowance  was  procured  by  fraud.  If  the 
record  does  not  show  the  items  of  the  account  upon  which  the 
allowance  was  made,  they  may  be  shown  by  extrinsic  compe- 
tent evidence.  Morgan  v.  Burr^  58  N.  H.  470.  The  commis- 
sioner may  testify  concerning  the  items  contained  in  the 
statement  of  account  presented  to  him.  Such  testimony  not  dis- 
closing the  grounds  on  which  he  arrived  at  his  decision,  does  not 
fall  within  the  class  of  incompetent  testimony  mentioned  in 
Heam  v.  Railroad,  67  N.  11.  320. 

Cose  discharged. 

Blodgett,  J.,  did  not  sit :  the  others  concurred. 
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Mekbdith  Village  Savings  Bank  v.  Makshall,  AdmW.  ^^  ^ 


Dividends  upon  stock  pledged  as  collateral  security  are  the  property  of  the 
pledgee. 

Assumpsit,  to  recover  dividends  on  bank  stock  pledged  to  the 

Slaintiflfe.  Facts  found  by  the  court.  Henry  J.  Crippen,  wha 
ied  in  December,  1893,  and  of  whose  estate  the  defendant  is 
the  administrator,  was  a  member  of  the  firm  of  Crippen,  Law* 
rence  &  Co.  In  July,  1898,  Crippen,  being  the  owner  of  fifty 
shares  of  the  stock  of  the  Farmers'  National  Bank  of  Salina^ 
Kan.,  legally  pledged  the  same  as  collateral  security  for  an  in- 
debtedness of  Crippen,  Lawrence  k  Co.  to  the  plamtiflfe,  wba 
have  ever  since  held  the  same  as  such  collateral  There  was  no 
transfer  of  the  stock  to  the  plaintiffi  entered  on  the  books  of  the 
Farmers'  National  Bank,  and  the  officers  of  that  bank  had  no 
knowledge  of  the  transfer.  In  January,  1894,  a  dividend  was 
declared  on  the  stock  standing  in  the  name  of  Crippen,  and  was. 
paid  to  the  defendant 

Streetety  Walker  ^  Hollis,  for  the  plaintiffs. 

Anson  8.  Marshall  and  Sargent  ^  HoUiSj  for  the  defendant. 

Wallace,  J.  The  transfer  by  Crippen  of  his  shares  of  stock 
in  the  Farmers'  National  Bank  to  the  plaintife  as  a  pledge  to 
secure  the  indebtedness  of  Crippen,  Lawrence  k  Co.,  was  valid 
as  between  the  parties,  although  without  registration  on  the 
books  of  the  Farmers'  National  Bank,  and  without  the  knowl- 
edge of  the  officers  of  that  bank.  It  passed  Crippen's  legal  andl 
equitable  title  to  the  shares  of  stock  to  the  plaintiflfe.  Scripture 
V.  Soapstone  Co.y  50  N.  H.  571,  685 ;  Buttrick  v.  RaUroaety  62 
N.  H.  418;  P.  S.,  c.  149,  s.  14.  As  Crippen's  administrato?  had 
no  greater  rights  than  he  had,  the  question  of  the  rights  of  third 
parties  without  notice  is  not  presented. 

The  only  question  is  whether  the  pledgee  of  stock  is  entitled 
to  the  dividends  which  accrue  while  he  holds  it  as  against  the 
pledgor,  and  whether  the  pledgee  can  recover  them  of  the: 
pledgor  when  they  are  paid  to  him  by  reason  of  the  want  of  a 
transfer  on  the  books  of  the  corporation.  Under  the  contract  of 
pledge,  the  pledgee  is  entitled  to  hold  the  natural  increase  of  the 
thing  pledged  as  accessory,  or  as  an  incident  of  the  property  in 
his  hands.  The  general  rule  that  the  increase  of  the  property  ia 
pledged  with  it,  applies  to  dividends  accruing  on  stock  while  it 
VOL.  Lxvni.    28 
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is  held  in  pledge  and  gives  them  to  the  pledgee.  The  fact  that 
there  was  no  registration  of  the  transfer  on  the  books  of  the 
bank  warranted  that  corporation  in  paying  the  dividends  to  the 
pledgor.  But  the  dividends  being  the  property  of  the  pledgee 
under  the  contract,  when  the  pledgor  receives  them  he  holds 
them  as  the  trustee  of  the  pledgee,  and  is  answerable  for  them  te 
the  pledgee  in  a  suit  for  their  recovery.  Jones  Pledges,  s,  398 ; 
Sch.  Bailm.,  s,  176;  1  Cook  Stock  k  Stockh.,  s.  468  ;  Merchants 
Bank  v.  Richards^  6  Mo.  App.  454 ;  Gaty  v.  HolMay^  8  Mo.  App. 
118 ;  HiU  V.  Company,  8  Hun  459 ;  Herrman  v.  Maxwell^  47  K  Y. 
Super.  Ct.  347. 

Judgment  for  the  plaintiffs. 

Blodqbtt,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough, ) 
Dec,  1896.    S 

RouNSEVBL  V.  Osgood. 

A  promise  to  pay  for  medical  attendance  upon  those  to  whom  the  promisor 
Jias  given  a  bond  for  support  is  not  within  the  statute  of  frauds. 

Assumpsit,  to  recover  for  services  as  a  physician.  Facts 
found  by  the  court.  In  consideration  of  certain  real  estate  con- 
veyed to  her  by  her  father  and  mother,  the  defendant  gave  them 
a  bond  for  support  during  their  lives.  While  this  agreement 
was  in  force,  the  plaintiff  attended  the  parents,  made  his  charges 
to  the  mother,  and  was  told  by  her  to  present  his  bill  to  the  de* 
fendant,  who  would  pay.  After  the  services  were  rendered,  the 
defendant  told  the  plaintiff  that  if  he  would  send  his  bill  to  her, 
she  would  pay  him.  This  he  did,  but  the  bill  was  not  paid. 
The  services  were  necessary,  the  charges  were  reasonable  and 
payable  bv  the  defendant  under  the  agreement  for  support.  The 
plaintiff  nrst  learned  that  the  defendant  had  given  a  bond  for 
the  support  of  her  parents  after  the  services  were  rendered. 

Wascm  ^  Jackson,  for  the  plaintiff. 

E.  S.  ^  H.  A.  Cutter,  for  the  defendant. 

Clark,  J.  Under  the  defendant's  agreement  to  support  her 
parents  during  their  lives,  the  plaintiflrs  bill  for  necessary  ser- 
vices was  her  debt.     The  parents  conveyed  property  to  the  de- 
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fendant  as  a  fund  for  their  support,  and  the  defendant  by  accept- 
ing it  upon  that  condition  promised  to  pay  the  bills  for  their 
support.    Allen  v.  Thompson^  10  N.  H.  32;    Warrens.  Batchdder^ 

16  N.  H.  580 ;  Arnold  v.  Lyman^  17  Mass.  400 ;  Hall  v.  Marston^ 

17  Mass.  575 ;  Mellen  v.  Whipple,  1  Gray  317,  322 ;  Keyes  v.  AU 
Un,  65  Vt.  667 ;  Bro.  St.  Fr.,  s.  187.  The  parents  were  author- 
ized, as  agents  of  the  defendant,  to  employ  the  plaintiff  to  attend 
them.  It  is  immaterial  that  the  plaintiff  did  not  learn  of  the  de- 
fendant's liability  until  after  the  services  were  rendered.  She 
had  assumed  the  liability  in  consideration  of  the  conveyance  to 
her,  and  the  debt  was  her  own  as  it  accrued.  If  the  services 
were  necessary  and  the  charges  reasonable,  the  defendant  was 
bound  to  pay;  and  her  promise  to  pay  if  the  plaintiff  would  send 
his  bill  was  a  waiver  of  any  objection  to  the  character  of  the 
claim.  It  was  a  promise  to  pay  her  own  debt,  and  not  within 
the  statute  of  frauds. 

Judgment  for  the  phiniiff. 
"Wallace,  J.,  did  not  sit:  the  others  concurred. 


Hillsborough, 
Dec,  1896. 

York  <f  a.  v.  York  Market  Co.  os  419|- 

'  68    667 

If  the  treasurer  of  one  corporation  deposit  its  funds  to  the  credit  of  another       70  889 

corporation  with  the  management  of  which  he  is  concerned,  the  relation  of      ^~' 

debtor  and  creditor  is  not  created  thereby;  and  the  corporation  whose 
moneys  have  been  thus  misapplied  may  enforce  a  claim  against  assets  of 
the  other  in  the  hands  of  a  receiver,  to  the  exclusion  of  general  creditors, 
although  neither  the  funds  nor  the  particular  property  into  which  they 
have  been  converted  can  be  distinguished. 

Petition,  by  stockholders  of  the  Universal  Collar  Company, 
praying  that  the  receivers  of  the  defendant  corporation  be 
required  to  pay  into  court  $1,490.72  for  the  use  of  the  Collar 
company.     Facts  found  by  the  court. 

Carlos  E.  York  was  the  treasurer  of  the  Collar  company  and 
a  stockholder  of  the  York  Market  Company.  In  January,  1896, 
while  he  was  confined  to  the  house  by  sickness,  a  clerk  of  the  Mar- 
ket company  carried  to  him  a  check  belonging  to  the  Collar  com- 
pany for  his  indorsement  as  treasurer.  He  was  not  in  condition 
to  ao  any  business,  and  directed  the  clerk  to  turn  the  check  in 
with  the  funds  of  the  Market   company,  and  the  clerk  did  bo. 
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During  York's  illness,  without  further  authority  from  him,  other 
cheeks  belonging  to  the  Collar  company  went  into  the  possessioo 
of  the  Market  company  in  the  same  way;  amounting  in  all,  in- 
cluding the  first  check,  to  $1,490.72.  The  Market  company  used 
the  money  in  buying  goods  in  the  regular  course  of  their  busi- 
ness. On  April  8,  1895,  the  receivers  took  possession  of  the 
property,  consisting  of  goods,  horses,  carriages,  andabout  twelve 
dollars  in  money.  At  that  time  they  had  no  knowledge  that  any 
funds  of  the  Collar  company  were  mingled  with  it,  and  there  was 
no  earmark  or  anything  indicating  that  any  part  of  the  property 
belonged  to  the  Collar  companv.  The  court  dismissea  the  pe- 
tition, and  the  plainti&  exceptea. 

Olioer  E,  Branchy  Isaac  L.  Heathy  and  WiUiam  A.  J.  OUeSy  for 
the  plaintiffs. 

George  W.  Prescotty  for  the  defendants. 

Drury  ^  Peaslee  and  David  A.  laggarty  for  the  creditors  of  the 
York  Market  Company. 

Carpbntbe,  J.  In  the  absence  of  objection,  it  is  assumed  that 
the  petition  is  brought  by  individual  stockholders  of  the  Collar 
company  for  sufficient  reasons.  1  Mor.  Corp.,  s.  240.  It  is  not 
claimed  that  York  had  authority  to  transfer  the  property  of  the 
Collar  company  to  the  Market  company.  The  Market  company 
must  be  taken  to  know,  as  their  agent  the  clerk  knew,  that  the 
checks  belonged  to  the  Collar  company. 

It  is  not  necessary  to  consider  what  might  be  the  rights  of  the 
parties  if  the  Market  company  were  trustees,  or,  as  factors  or 
agents  of  the  Collar  company,  had  received  the  money  for  a 
specified  purpose.  The  doctrfne  that  while  a  cestui  me  trust  may 
follow  the  trust  fund  as  lon^  as  it  can  be  traced,  and  maintain  a 
charge  for  it  upon  any  specific  property  in  which  he  shows  it  to 
be  invested,  he  cannot  maintain  a  charge  for  it  upon  the  general 
estate  of  the  trustee  of  which  it  is  shown  to  be  an  indistinguish- 
able part  (2  Sto.  Eq.  Jur.,  s.  1259;  Per.  Tr.,  ss.  345,  837,841; 
Little  V.  Cnadwicky  151  Mass.  109,  111),  if  sound  (Knatchbidl  v. 
BaUetty  13  Ch.  Div.  696,  709,  711,  716,  717,  719,  722,  723,  727; 
Frith  V.  Cartlandy  2  Hem.  &  M.  417,  420,  421 ;  National  Bank  v. 
Insurance  Co.,  104  U.  S.  54;  JEkglar  v.  Offutt,  70  Md.  78;  Oavin 
V.  Qleasoiiy  105  K  Y.  256,  262,  263 ;  Pbw  Co.  v.  Lamp,  80  la. 
722;  Harrison  v.  Smithy  83  Mo.  210;  McLeod  v.  EcanSy  66  Wis. 
401,409;  Silk  Co,  v.  FlanderSy  87  Wis.  237;  Ferchen  v.  ArmU, 
26  Or.  121 ;  Slater  v.  Oriental  MiUSy  18  R.  I.  352),  has  no  appli- 
cation. In  that  class  of  cases,  the  cestui  que  trust  or  the  creator 
of  the  trust  gives  credit  to  the  trustee, — entrusts  him  with  the 
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legal  possession  and  power  to  dispose  of  the  property.  This 
may  afford  some  reason  for  the  holding  that  when  the  trust 
funds  are  indistinguishablj  commingled  with  the  general  estate 
of  a  bankrupt  trustee,  the  trust  creditor  must  take  his  dividend 
like  other  creditors. 

The  Collar  company  gave  no  credit  to  the  Market  company. 
The  relation  of  debtor  and  creditor  did  not  exist.  Between  the 
two  corporations  there  was  no  fiduciary  relation  of  any  kind. 
The  property,  of  which  the  money  received  on  the  checks  forms 
a  part,  is  in  the  custody  of  the  court.  The  receivers  are  officers 
of  the  court,  and  the  only  question  is  whether  they  shall  be  di- 
rected to  pay  the  sum  of  $1,490.72  to  the  Collar  company,  to 
whom  it  belongs,  or  to  the  creditors  of  the  Market  company,  to 
whom  it  does  not  belong.  The  fact  that  the  Market  company 
have  so  disposed  of  the  money  that  neither  it  nor  the  particular 

? property  into  which  they  have  converted  it  can  be  distinguished 
rom  their  general  estate,  affords  no  reason  for  depriving  uie  Col- 
lar company  of  their  property  and  giving  it  to  the  Market  com- 
pany or  to  their  creditors.  It  is  just  that  those  who  have  had 
sufficient  confidence  in  the  integrity  and  business  capacity  of  the 
Market  company  to  give  them  credit,  should  bear  the  loss  result- 
ing^ from  misfortune,  want  of  integrity,  or  of  capacity.  They 
suffer  the  consequences  of  their  own  imprudence  or  lack  of 
judgment.  It  is  not  just  that  he  who  has  not  trusted  them 
should,  by  reason  of  their  unlawful  appropriation  of  his  prop- 
•eriy,  be  subjected  to  loss  for  the  benefit  of  tnose  who  have. 

Exceptions  sustained, 

Clark,  J.,  did  not  sit:  the  others  concurred. 


Hillsborough,  > 
Dec..    1895.  f 

Haskell  v.  Africa. 

It  is  no  defence  to  an  action  by  an  indorsee  without  recourse  against  the  maker 
of  a  negotiable  note,  in  which  a  deposit  of  collateral  is  recited,  that  stock 
delivered  to  the  payee  in  exchange  for  the  original  collateral  at  a  date  sub- 
sequent to  the  indorsement,  and  never  held  by  the  plaintiff,  was  not  re- 
turned or  tendered  to  the  defendant. 

Assumpsit,  upon  the  two  $1,000  notes  hereinafter  mentioned. 
Writ  dated,  April  18,  1892.  Facts  found  by  the  court.  Novem- 
ber 6, 1885,  the  defendant  gave  James  S.  Pierson  three  notes. 
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two  for  $1,000  each  and  the  other  fop'$2,000,  all  made  and  dated 
at  Huntingdon,  Pa,  payable  to  Pierson  or  order  on  or  before 
May  1,  1887,  with  interest  semi-annually  from  November  L 
Each  note  contained  the  following:  "Along  with  this  obligation 
and  two  others  of  the  same  date  which  aggregate  three  thousand 
dollars,  I  have  delivered  certificate  No.  76  for  176  shares  of  stock 
in  the  Huntingdon  Gas  Company,  issued  the  21st  day  of  Auffust, 
1884,  accompanied  with  a  letter  of  attorney  for  the  transfer  of 
the  same,  as  collateral  security  for  the  payment  of  said  obliga- 
tions. And  in  default  of  payment  of  said  obligations,  I  hereby 
authorize  the  holder  thereof,  after  ten  days'  notice  to  me,  to  sell 
said  stock  either  at  public  or  private  sale,  and  apply  the  proceeds 
toward  the  payment  of  the  above-mentioned  notes."  The  cer- 
tificate for  the  stock  was  delivered  to  Pierson  with  the  notes. 
Prior  to  April  22, 1887,  Pierson  indorsed  the  two  $1,000  notes  with- 
out recourse  and  sold  them  to  Walter  E.  Lawton,  or  placed  them 
in  his  possession  and  suffered  him  to  treat  them  as  his  property. 
Between  April  22  and  June  8, 1887,  Lawton  transferred  them  to 
his  brother  Joseph  in  part  payment  of  an  indebtedness.  In 
March,  1891,  Joseph  indorsed  and  delivered  them  to  the  plaintiff 
for  collection.  The  collateral  was  not  delivered  to  Walter  or  the 
subsequent  holders  of  the  notes. 

June  8, 1887,  the  defendant  paid  the  $2,000  note  to  Pierson 
and  took  it  up,  and  exchanged  with  him  81  shares  of  the  Hunt- 
ingdon Gas  Company  stock  for  the  176  shares  previously  held. 
Pierson  signed  the  following  receipt  and  agreement,  written  upon 
the  back  of  the  note :  "  June  8th,  1887,  received  from  Walter 
G.  Africa  two  thousand  dollars  in  full  of  the  principal  of  the 
within  note  and  $12.33  interest  thereon  to  this  date.  I  have  also 
surrendered  the  stock  mentioned  therein  and  received  as  collat- 
eral security  for  the  remaining  two  notes  of  $1,000  each,  two  cer- 
tificates of  stock  in  the  Huntingdon  Gas  Company,  one,  No.  6, 
dated  October  5th,  1857,  for  5  shares,  and  one.  No.  85,  dated  3rd 
day  of  January,  1885,  for  76  shares,  also  a  letter  of  attornev 
from  J.  Simpson  Africa  in  whose  name  said  stock  was  issued, 
authorizing  the  transfer  of  the  same.  Said  stock  and  letter  of 
attorney  to  be  delivered  to.  said  Walter  G.  Africa  or  his  assigns 
on  the  payment  of  the  notes  mentioned." 

Walter  E.  Lawton,  Joseph  Lawton,  or  the  plaintiff  never  au- 
thorized or  ratified  this  exchange  of  stock,  nor  had  the  certificates 
for  the  eighty-one  shares  in  his  possession ;  and  neither  knew  of  the 
exchange  until  after  this  action  was  begun.  The  plaintiff  was 
informed  by  the  defendant,  in  March,  1891,  that  the  certificate 
for  the  176  shares  and  the  accompanying  letter  of  attorney  had 
been  returned  to  him.  Pierson  testified  that  he  had  never  trans- 
ferred the  stock,  and  did  not  know  what  had  become  of  the  cer- 
tificates.    The  stock  still  stands  in  the  name  of  J.   Simpsoa 
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Africa  upon  the  books  of  the  corporation,  and  he  has  received 
the  dividends  that  have  been  declared  upon  it.  The  defendant's 
only  defence  was  that  the  certificates  of  stock  and  letter  of  attor- 
ney have  not  been  returned  or  tendered  to  him  by  the  plaintiC 

Bumhamy  Brown  ^  Warren^  for  the  plaintiff. 

James  F,  Briggs  and  Oliver  JE.  Branchy  for  the  defendant. 

Chasb,  J.  The  question  whether  the  defence  made  would  be 
valid  if  the  plaintiff  or  the  party  whom  he  represents,  having 
possession  of  the  collateral,  had  lost  it  through  his  own  negli- 
gence, or  for  any  reason  was  not  ready  to  return  it  simultaneously 
with  the  payment  of  the  notes  (Stuart  v.  Bigler's  Assignees^  98  Pa» 
St  80 ;  Ocean  Natix>ml  Bank  v.  Fant,  50  N.  Y.  474 ;  Cass  v.  Hig- 
enbotam,  100  N".  Y.  248 ;  Whitcher  v.  Dexter,  61  N.  H.  91 ;  John- 
son  V.  Oreamery  Association,  post,  p.  437),  has  not  been  considered, 
for  it  does  not  arise  upon  the  facts  presented.  The  176  shares  of 
stock  were  returned  to  the  defendant  prior  to  the  commencement 
of  the  action,  and  no  damage  is,  or  can  justly  be,  claimed  b^the 
defendant  on  account  of  any  act  or  omission  of  the  plaintiff  in 
respect  to  that  stock.  When  the  eighty-one  shares  were  placed  in 
Pierson's  possession  by  the  defendant,  Joseph  Lawton,the  plaintiff 
in  interest,  was  the  aosolute  owner  of  the  two  $1,000  notes,  and 
had  possession  of  them.  As  Pierson  indorsed  the  notes  without 
recourse,  he  was  not  liable  upon  them ;  and  he  had  no  authority 
from  Lawton  to  act  for  him  in  regard  to  them  or  the  collateral.. 
Lawton  never  had  the  certificates  of  stock  in  his  possession,  nor 
ratified  Pierson's  acts  in  any  way.  The  defendant  knew,  or  by 
the  exercise  of  reasonable  care  would  have  learned,  that  Pierson 
had  disposed  of  the  notes.  In  substance  and  effect,  he  appointed 
Pierson  trustee  to  hold  the  stock  for  the  benefit  of  the  owner  of 
the  notes  until  they  were  paid,  if  the  owner  saw  fit  to  ratify  his 
acts,  and  for  his  own  benefit  after  the  lion  was  terminated.     The 

Elaintiff  was  no  more  responsible  for  the  stock  than  he  would 
ave  been  for  payments  of  money  made  by  the  defendant  ta 
Pierson  on  account  of  the  notes.  If  there  was  negligence  in  the 
care  of  the  certificates  of  stock  and  the  accompanying  letter  of 
attorney,  it  was  not  the  negligence  of  the  plaintiff,  and  is  not 

Sound  for  delaying  payment  of  his  notes  or  for  an  offset  against 
e  amount  due  upon  them.     Bank  of  the   United  States  v.  Pea- 
body,  20  Pa.  St.  454. 

Judgment  for  the  plaintiff. 
All  concurred. 
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Hillsborough,  > 
Dec.,  1896.    ] 

IT^I  Smith  ^  a.,  Trustees^  v.  New  Hampshire  Trust  Co.  ^  a. 

fiOQ    628 
I  60    tM\ 

When  pledgors  of  real  estate  securities  with  trustees  for  bondholders  are,  by 
the  terms  of  the  pledge,  to  have  the  management  and  collection  of  the 
pledged  securities  until  it  appears  that  the  interests  of  the  trust  require  that 
other  agencies  be  employed,  a  promise  to  pay  the  pledgors  for  services  so 
rendered  will  not  be  implied. 

A  provision  that  **  all  collections  of  principal  on  mortgages,  all  sums  realized 
on  sales  of  any  property  then  in  this  trust,  all  rents,  income,  and  interest  in 
excess  of  the  amount  required  to  pay  the  interest  on  the  outstanding  obliga- 
tions, sums  paid  as  taxes,  and  actual  expenses  of  administering  this  trust 
«hall  be  paid  over  to  the  trustees,"  does  not  authorize  the  pledgors  to  retain 
any  of  the  principal  for  compensation,  or  for  interest  or  taxes  paid  by 
them. 

Such  agreement  is  a  pledge  of  the  principal  and  the  net  income, —  and  the 
stipulation  that  any  part  of  the  income  used  by  the  pledgors  for  taxes  or  ex- 
penses shall  be  paid  to  the  trustees  before  the  pledgors  make  dividends  to 
stockholders,  requires  that  the  gross  income  be  paid  to  the  trustees  before 
dividends  can  be  declared. 

Bill  in  Equity,  praying  for  advice  in  the  execution  of  a  trust. 
Facts  agreed.  March  14,  1894,  the  New  Hampshire  Trust  Com- 
pany and  the  plaintiffs  made  an  agreement  which,  after  stating 
that  the  company  proposed  to  issue  its  obligations  and  secure  the 
payment  of  them  by  a  deposit  of  certain  property  with  the  plain- 
tiffs in  trust,  contained  the  following,  in  substance,  among  other 
provisions :  1.  The  obligations  to  be  issued  shall  become  due  Jan- 
uary 1, 1904,  and  bear  interest  at  the  rate  of  four  per  cent  per  annum 
until  October  1,  1897,  and  at  the  rate  of  five  per  cent  per  annum 
after  that  date,  payable  semi-annually,  beginning  July  1,  1894. 
2.  The  company  shall  deposit  with  the  plaintiffs  titles  to  real  estate, 
notes  secured  by  mortgages  of  real  estate,  or  other  securities  based 
on  real  estate,  then  or  formerly  in  the  custody  of  prior  trustees, 
or  any  other  securities  that  shall  be  satisfactory  to  the  plain- 
. tiffs;  and  the  plaintiffs  shall  certify  upon  obligations  of  the 
company  equal  in  amount  to  the  appraised  value  of  the  secu- 
rities so  deposited,  that  the  holders  of  them  are  entitled  to  par- 
ticipate in  the  benefits  secured  by  the  agreement.  3.  The 
plaintiffs  shall  have  full  control  of  the  properties  then  or  there- 
after in  the  trust,  including  the  collection  of  principal  and  interest 
of  notes,  provided,  however,  that  they  shall  "  effect  such  collec- 
tions and  manage  such  properties  through  the  medium  of  the 
oflicers,  agents,  and  employees  of  the  company,  unless  itr  shall 
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appear  that  the  interests  of  the  trust  property  require  that  other 
agencies  be  employed."  4.  "In  the  carrying  out  of  the  intent 
■of  the  preceding  section,  the  trustees  [plaintiflfe]  may  allow 
the  company  to  withdraw  from  their  hands  from  time  to  time, 
for  collection,  suit,  or  foreclosure,  notes,  mortgages,  or  other  evi- 
•dences  of  debt,  and  may  accept  the  receipt  of  the  company  there- 
for, and  all  that  is  collected,  realized,  or  acquired  by  means  of 
securities  and  evidences  of  debt  thus  withdrawn,  shall  be  put 
back  into  and  become  a^ain  a  part  of  the  security  under  tnis 
trust."  5.  "  It  is  agreed  that  all  collections  of  principal  on 
mortgages,  all  sums  realized  on  sales  of  any  property  then  in  this 
trust,  all  rents,  income,  and  interest  in  excess  of  the  amount  re- 
<iuired  to  pay  the  interest  on  the  outstanding  obligations  under 
tnis  or  former  trusts,  sums  paid  as  taxes,  and  actual  expenses  of 
administering  this  trust,  shall  be  paid  over  to  the  trustees  [plain- 
tiffs] from  time  to  time  as  the  same  is  received,  and  the  funds 
thus  received  may  be  applied  from  time  to  time  to  the  purchase 
of  obligations  issued  hereunder  whenever  such  obligations  can 
be  purchased  at  such  a  discount  from  their  face  value  as  shall  be 
satisfactory  to  the  trustees  [plaintiffs];  or  to  the  purchase  of 
other  existing  secured  obligations  of  the  company,  whenever  such 
obligations  can  be  purchased  at  such  a  discount  from  their  face 
value  as  shall  be  satisfactory  to  the  trustees  [plaintiffs]  ;  it  being 
the  intent  of  the  parties  hereto  that  purchases  of  securities  as 
above  provided  shall  be  made  whenever  it  shall  appear  to  the 
trustees  [plaintiffs]  to  be  for  the  interest  of  the  trust  property ; 
otherwise,  such  funds  shall  be  distributed  jpro  rata  to  all  holders 
of  the  outstanding  obligations  issued  hereunder.  Whenever  any 
existing  secured  obligations  of  the  company  under  this  or  exist- 
ing trusts  are  purchased  as  above  provided,  said  obligations  or 
the  security  therefor  shall  become  a  part  of  the  trust  property. 
And  whenever  purchase  of  any  of  the  bonds  secured  by  this  trust 
or  of  existing  obligations  shall  be  so  made  at  less  than  the  face 
value  thereof  out  of  the  proceeds  of  property  pledged  here- 
under, no  excess  of  security  thereby  created  shall  be  withdrawn 
from  the  hands  of  the  trustees  [plaintiffs],  but  shall  remain  in 
this  trust  as  additional  security  for  the  outstanding  bonds ;  and  if 
any  part  of  the  income  or  interest  is  required  to  pay  the  ex- 
penses of  administering  this  trust  and  taxes  as  aforesaid,  the  full 
amount  of  the  same  shall  be  paid  over  to  said  trustees  [plaintiffs] 
before  anv  dividend,  either  of  profits  or  assets,  shall  be  made  or 
paid  to  the  stockholders  of  said  company."  6.  No  default  in 
the  payment  of  principal  or  interest  shall  be  deemed  to  have  oc- 
curred until  the  expiration  of  five  months  after  the  same  shall 
become  due,  and  no  right  of  action  against  the  company  shall 
previously  accrue  without  its  consent.  Whenever  a  default  so 
occurs,  the  plaintiffs,  at  the  request  of  the  holders  of  the  major 
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part  of  the  outstanding  obligations,  shall  collect  the  securities  in 
their  possession  or  sell  them  at  public  auction  as  directed  by  such 
holders,  and  shall  pay  the  proceeds  pro  rata  upon  the  outstanding 
obligations ;  or,  if  such  holders  shall  so  elect,  the  trust  shall  ter- 
minate and  they  shall  assume  control  of  the  securities  for  the 
benefit  of  the  holders  of  the  obligations.  7.  The  company  shall 
pay  the  trustees  reasonable  compensation  for  their  services  and 
the  necessary  expenses  incurred  by  them,  and  they  are  authorized 
to  employ  at  the  expense  of  the  company  a  sufficient  clerical 
force  to  properly  execute  the  trust ;  "  and  the  compensation  of 
said  trustees  together  with  their  other  le^timate  expenses  shall 
be  a  first  lien  upon  the  securities  remaining  in  their  hands,  and 
shall  be  deemed  to  be  a  part  of  the  expenses  of  administering 
this  trust,  to  be  paid  out  of  the  collections  realized  from  the  trust 
property  in  accordance  with  the  provisions  of  section  numbered 
five.'*  If  the  trustees  shall  be  required  to  collect  or  sell  the  secu- 
rities after  a  default,  as  provided  in  section  6,  ^^  they  shall  be 
entitled  .  .  .  to  pay  the  necessary  costs  and  charges  of  the  col- 
lection or  sale  oi  such  securities  out  of  the  money  so  realized  by 
them  before  making  any  distribution." 
Other  facts  appear  in  the  opinion. 

Isaac  W,  Smithy  Elijah  M,  Toplif,  and  Batckelder  ^  FavlkneTy 
for  the  plaintifts. 

James  F.  Briggs  and  Oliver  JS.  Branch,  for  the  defendants. 

Chase,  J.  Prior  to  March  14, 1894,  the  New  Hampshire  Trust 
Company  had  issued  and  sold  debentures  to  the  amount  of 
$3,594,800,  which  were  then  outstanding;  and  had  deposited  with 
trustees  notes  secured  by  mortgages  of  western  real  estate 
amounting  to  a  sum  slightly  larger,  to  be  held  as  security  for 
their  payment.  In  this  way  they  had  borrowed  money  at  one 
rate  of  interest  and  loaned  it  at  a  higher  rate,  pledffinff  the  loans 
as  security  for  the  payment  of  the  money  borrowed.  The  object 
was  to  make  a  profit  from  an  excess  in  the  money  received  for 
interest  over  that  paid  for  interest  and  expenses.  The  agree- 
ments creating  the  pledge  provided  in  substance  that  the  company 
should  have  the  interest  accruing  upon  the  collaterals  so  long  as 
they  promptly  paid  interest  upon  the  debentures  and  kept  the 
collaterals  equal  in  value  to  the  amount  of  debentures  outstand- 
ing. By  this  provision,  the  principal  and  interest  of  the  collat- 
erals were  separated  and  distributed  so  long,  at  least,  as  an 
equality  was  maintained  between  the  value  of  collaterals  and  the 
amount  of  debentures, —  the  principal  of  the  collaterals  being  set 
apart  as  security  for  the  principal  of  the  debentures,  and  the 
income  as  security  for  the  interest. 
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March  15, 1894,  the  company  filed  in  this  court  a  petition  set- 
tinff  forth  their  inability  to  meet  their  obligations  as  they  matured, 
and  alleging  that  a  readiustment  of  their  debenture  indebtedness  as 
therein  proposed  would  overcome  such  inability.  They  prayed  for 
authority  to  issue  new  debentures  in  a  specified  form  to  an  amount 
not  exceeding  the  amount  of  the  old  ones,  bearing  a  lower  rate  of 
interest,  and  to  withdraw  from  the  trustees  the  collaterals  held  by 
them  and  repledge  the  same  with  other  trustees,  to  be  appointed 
by  the  court,  as  security  for  the  payment  of  the  new  debentures 
according  to  the  provisions  of  an  agreement  proposed.  A  decree 
was  made  granting  the  prayer  of  the  petition  and  appointing  the 
plaintiflfe  trustees.  Under  this  authority  the  company  have  taken 
up  and  cancelled  nearly  all  of  the  old  debentures  and  substituted 
new  ones,  and  have  transferred  the  collaterals  from  the  former 
trustees  to  the  plaintiffs.  By  the  new  debentures  they  promised 
to  pay  the  payees  or  order  the  sums  named  in  them  on  the  first 
day  of  January,  1904,  or  sooner  if  the  company  saw  fit,  with 
interest  semi-annually  at  the  rate  of  four  per  cent  per  annum 
until  October  1, 1897,  and  five  per  cent  per  annum  after  thatdate^ 
Each  debenture  sets  forth  that  it  is  one  of  a  series,  ail  of  like 
tenor  and  equally  and  ratably  secured  by  certain  properties 
pledged  with  the  trustees  under  the  agreement  with  them,  which 
IS  made  a  part  of  the  contract ;  and  there  is  indorsed  upon  each 
a  certificate  of  this  fact,  signed  by  the  trustees,  and  alleging  that 
the  holder  is  entitled  to  participate  in  the  benefits  secured  by  the 
trust  agreement.  The  agreement  with  the  trustees  provides  that 
the  company  shall  deposit  with  them,  as  security  for  the  payment 
of  debentures  certified  by  them,  titles  to  real  estate  and  notes 
secured  by  first  mortgages  of  real  estate  (being  a  part  of,  or  all^ 
the  securities  pledged  for  the  old  debentures)  and  other  securities 
that  are  satisfactory  to  the  trustees,  together  equal  in  appraised 
value  to  the  amount  of  debentures  certified ;  and  that  the  trustees 
shall  have  full  control  of  these  properties,  including  the  col- 
lection of  principal  and  interest,  but  "  shall  effect  such  collections 
and  manage  such  properties  through  the  medium  of  the  officers,, 
agents,  and  employees  of  the  company,  unless  it  shall  appear  that 
the  interests  of  the  trust  property  require  that  other  agencies  be 
employed." 

There  is  no  controversy  concerning  the  legal  effect  of  these 
contracts.  The  debentures  are  absolute  promises  of  the  com- 
pany to  pay  specified  sums  of  money,  with  interest,  at  specified 
times.  The  agreement  with  the  trustees  creates  a  pledge  of  the 
property  described  in  it  as  security  for  the  payment  of  the  de- 
bentures. The  intervention  of  trustees  and  the  employment  of 
the  company  as  their  agents  are  provisions  for  the  care  and  man- 
agement of  the  pledge,  rendered  necessary  by  the  number  of 
debenture  holders  and  the  character  and  location  of  the  property 
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pledged  and  its  incidents.  The  holders  of  ithe  debentures  are 
the  parties  beneficially  interested  in  the  pledge, —  the  equitable 
pledgees.  The  property  belongs  to  the  company,  subject  to  the 
pledge,  and  they  will  have  the  benefit  of  whatever  is  ultimately 
realized  from  it.  The  company,  in  executing  their  agency  for 
the  trustees,  in  fact  manage  their  own  property.  A  promise 
by  the  trustees  to  pay  for  services  rendered  under  such  circum- 
stances does  not  arise  by  implication.  In  the  absence  of  an 
express  agreement,  it  would  be  inferred  that  such  services  were 
induced  by  selfish  interests  on  the  part  of  the  company  rather 
than  by  an  expectation  of  payment  by  the  trustees,  or  from  the 
property  in  their  possession. 

But  the  company  claim  that  the  trust  agreement  authorizes 
them  to  retain  from  the  money  coming  into  their. possession  in 
the  course  of  their  agency  sufficient  sums  to  reimburse  them, 
not  only  for  interest  paid  upon  debentures,  but  for  taxes  paid 
upon  the  pledged  property  and  for  expenses  incurred  in  admin- 
istering the  trust,  including  the  expenses  attending  their  agency. 
To  support  the  claim,  they  rely  upon  the  following  provision  of 
section  6  :  "  All  collections  of  principal  on  mortgages,  all  sums 
realized  on  sales  of  any  property  then  in  this  trust,  all  rents, 
income,  and  interest  in  excess  of  the  amount  required  to  pay  the 
interest  on  the  outstanding  obligations,  under  this  or  former 
trusts,  sums  paid  as  taxes  and  actual  expenses  of  administering 
this  trust  shall  be  paid  over  to  the  trustees  from  time  to  time,  as 
the  same  is  received.*'  It  is  noticeable  that  the  principal  and 
income  are  here  separately  mentioned.  This  was  unnecessary 
if  they  were  to  be  treated  as  one.  In  such  case,  a  general  term 
covering  both  would  have  made  the  provision  briefer  and  avoided 
ambiguity.  The  special  mention  of  both  tends  to  show  that  they 
were  not  to  be  treated  alike.  There  is  further  evidence  to  the 
same  effect  in  the  grammatical  construction  of  the  sentence. 
The  qualifying  clause,  beginning  with  the  words  "in  excess," 
naturally  qualifies  the  woras  immediately  preceding  it, — "rents, 
income,  and  interest,"  ^ — and  not  these  words  jointly  with  the 
more  remote  phrases,  "collections  of  principal,"  and  "sums 
realized  on  sales."  To  bring  the  latter  under  its  influence  they 
should  have  been  joined  to  the  former  by  the  copulative  "  and," 
so  that  the  sentence  would  read  as  follows :  All  collections  of 
principal,  all  sums  realized  on  sales  of  property,  and  all  rents, 
income,  and  interest,  in  excess,  etc. 

But  there  is  more  satisfactory  evidence  of  the  intent  attempted 
to  be  expressed  by  this  language.  The  company,  being  insol- 
vent, wished  to  make  an  arrangement  with  their  creditors,  not 
to  close  up  their  business  and  surrender  their  property  to  the 
creditors,  but  to  render  themselves  solvent  so  that  they  could 
continue  in  business.     This  was  to  be  accomplished  by  reducing 
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their  interest  charges  from  six  to  four  and  five  per  cent,  thereby 
making  a  saving  of  over  $70,000  a  year  during  the  first  three 
years,  and  over  $35,000  a  year  during  the  remainder  of  the  time. 
The  property  previously  pledged  to  the  debenture  holders  was 
to  be  repledgea.  The  pledgees  were  not  to  surrender  any  por- 
tion of  their  security.  In  the  words  of  the  defendants*  argu- 
ment, "  the  effect  of  the  new  agreement  was  substantially  this : 
The  two  former  trusts  were  discharged,  the  old  debentures 
cancelled,  a  new  series  bearing  a  lower  rate  of  interest  issued  in 
their  place,  and  the  securities  lodged  in  the  hands  of  the  plain- 
tiff, with  the  intention  that  the  business  of  the  company  in 
respect  thereto  should  be  conducted  substantially  as  before.'* 
As  has  been  seen,  the  old  contracts  in  effect  separated  the  prin- 
cipal and  income  of  the  collaterals  and  distributed  them  to  the 
principal  and  interest  of  the  debentures.  No  reason  appears 
why  the  parties  should  not  desire  to  have  the  same  distribution 
by  the  new  contract.  It  was  a  natural  thing  to  do,  considering 
tne  character  of  the  business  and  the  nature  of  the  debt  and  col- 
laterals. The  principal  of  the  debt  was  not  absolutely  due  until 
1904,  while  the  interest  became  due  at  intervals  of  six  months 
during  the  meantime.  It  does  not  appear  when  the  principal 
and  interest  of  the  collaterals  were  payable,  but  it  is  safe  to 
assume  that  the  portion  secured  by  mortgages  became  due  at 
specified  dates,  and  that  the  interest  upon  the  same  and  the 
other  income  became  due  at  the  expiration  of  annual  or  semi- 
annual periods.  The  parties  would  naturally  treat  the  recur- 
ring income  of  the  collaterals  as  security  for  interest  charges 
recurring  in  a  similar  way.  In  such  case,  if  there  was  no  stipu- 
lation to  the  contrary,  the  income  for  the  time  being  would  be 
released  from  the  pledge  upon  pavment  of  the  corresponding 
interest,  so  that  the  company  would  have  the  use  of  it  to  meet 
their  interest  and  expenses.  Such  was  the  effect  of  the  old  con- 
tracts ;  but  in  the  new  one  it  was  stipulated  that  the  excess  of 
income  above  what  was  required  to  pay  interest,  taxes,  and  ac- 
tual expenses  should  be  paid  to  the  trustees  and  be  subject  to 
the  pledge.  In  other  words,  the  net  profits  of  the  business  were 
pledged  to  the  debenture  holders  in  addition  to  what  had  been 
pledged  under  the  old  contracts. 

The  last  part  of  section  5  contains  further  evidence  bearing 
upon  this  question.  It  reads  as  follows :  *'  K  any  part  of  the 
income  or  interest  is  required  to  pay  the  expenses  of  administer- 
ing this  trust  and  taxes  as  aforesaid,  the  full  amount  of  the  same 
shall  be  paid  over  to  said  trustees  before  any  dividend,  either  of 
profits  or  assets,  shall  be  made  or  paid  to  the  stockholders  of 
said  company.*'  It  is  highly  improbable  that  principal  would 
have  been  omitted  from  this  provision  if  it  had  been  understood 
that  any  part  of  it  might  be  used  to  pay  expenses  and  taxes. 
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There  certainly  could  be  no  reason  for  returning  income  that 
would  not  be  equally  strong  for  returning  principal.  It  cannot 
be  inferred  that  principal  was  lost  si^ht  of  for  the  moment,  be- 
cause its  income  was  specially  mentioned.  This  evidence  has 
much  weight  in  favor  of  the  position  that  no  part  of  the  princi- 
pal was  to  be  used  to  pay  such  charges.  There  is  another  sig- 
nificant omission  in  this  provision.  The  amount  to  be  paid  the 
trustees  is  to  equal  the  sums  paid  from  income  for  taxes  and 
expenses  only, — it  is  not  to  include  sums  paid  for  interest.  This 
tends  to  show  that  income  was  regarded  as  security  for  the  pay- 
ment of  interest.  The  payment  of  interest  released  from  the 
pledge  an  equal  amount  of  income. 

Section  4  provides  in  respect  to  the  agency  that  "  the  trustees 
may  allow  the  company  to  withdraw  from  their  hands  from  time 
to  time  for  collection,  suit,  or  foreclosure,  notes,  mortgages,  or 
other  evidences  of  debt,  .  .  .  and  all  that  is  collected,  realized, 
or  acquired,  by  means  of  securities  and  evidences  of  debt  thus 
withdrawn,  shall  be  put  back  into  and  become  again  a  part  of  the 
security  under  this  trust."  This  language  is  sufficiently  com- 
prehensive to  include  both  principal  and  income ;  but  when  it  is 
considered  in  connection  with  the  provisions  of  section  5  before 
mentioned,  it  is  plain  that  it  refers  to  principal  only.  The  two 
provisions  together  clearly  express  the  intention  that  all  sums 
realized  from  principal  of  collaterals  should  be  put  back  into  and 
become  again  a  part  of  the  security.  Putting  back  what  is  real- 
ized from  the  principal,  less  sums  paid  for  interest,  taxes,  and 
expenses,  or  less  any  part  of  such  charges,  would  not  fulfill  the 
requirements  of  this  provision. 

Still  another  provision  of  the  contract  furnishes  evidence  to 
the  same  effect.  By  section  7  the  company  promised  to  pay 
the  plaintiffs  for  their  services  and  expensiss,  and  gave  them  "  a 
first  lien  upon  the  securities  remaining  in  their  hands  "  to  insure 
such  payment.  The  promise  is  explicit  and  unqualified.  The 
pledge,  except  in  its  priority,  resembles  the  pledge  to  the  deben- 
ture holders.  Neither  the  debenture  holders  nor  the  plaintiffi 
are  required  to  look  to  the  pledge  in  the  first  instance  for  their 
pay.  They  may  seek  it  from  other  property  of  the  company, — 
the  former  at  the  expiration  of  five  months  after  a  default  (see 
section  6),  and  the  latter  at  any  time.  Their  position  does  not 
differ  in  this  respect  from  that  of  an  ordinary  pledgee  or  mort- 
gagee. The  section  further  stipulates  that  the  compensation 
and  expenses  thus  provided  for  **  shall  be  deemed  to  be  a  part  of 
the  expenses  of  administering  this  trust  to  be  paid  out  of  the  col- 
lections realized  from  the  trust  property  in  accordance  with  the 
provisions  of  section  numbered  five."  The  effect  of  this  is  to 
allow  the  company  to  use  for  the  time  being  income  coming  into 
their  possession  as  agents  of  the  plaintiflfe  to  pay  the  plaintiflGb' 
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compensation  and  expenses.  It  would  be  a  superfluous  provis- 
ion were  it  not  for  the  provisions  of  section  5,  by  which  the 
net  profits  of  the  business  are  pledged  to  the  debenture  holders, 
itnd  the  company,  before  making  a  dividend  to  their  stockhold- 
ers, are  required  to  pay  the  plamtiffs  an  amount  equal  to  the 
sums  they  have  appropriated  from  income  for  expenses  and 
taxes.  In  view  of  the  latter  provision,  it  was  prudent  to  define 
what  should  be  included  in  expenses.  Had  it  not  been  for  this 
provision,  payment  of  interest  by  the  company  as  it  became  due 
would  release  the  whole  income  from  the  pledge.  The  clause 
last  quoted  makes  it  clear  that  the  plaintiffs'  compensation  is  to 
be  treated  as  a  part  of  the  expenses  in  adjusting  the  rights  of  the 
parties  under  section  5. 

From  a  consideration  of  all  the  evidence,  it  appears  that  the 
parties  intended  to  authorize  the  company  to  use  so  much  of  the 
income  as  was  necessary  to  pay  interest  upon  the  debentures, 
taxes  upon  the  property  subject  to  the  pledge,  and  actual  ex- 
penses of  caring  for  and  managing  such  property,  and  to  require 
them  to  pay  the  plaintiffs  all  collections  of  principal  without 
diminution  and  all  excess  of  income  above  the  charges  specified. 
If  the  income  is  not  sufficient  to  meet  these  charges,  the  com- 
pany must  provide  for  the  deficit,  outside  the  pledge.  Before 
maKinff  any  dividends  to  their  stockholders  they  must  also  reim- 
burse the  plaintiffs  for  all  income  used  for  the  payment  of  taxes 
and  expenses.  If  the  plaintiffs  manage  the  property  and  convert 
it  into  cash  through  other  agencies  than  the  company,  they 
should  appropriate  the  income  collected  to  the  payment  of  inter- 
est, taxes,  and  expenses,  and  if  the  same  is  not  sufficient,  should 
look  to  the  company  to  make  up  the  deficiency.  In  other  words, 
the  employment  of  an  agency  other  than  the  company  has  no 
bearing  at  all  upon  the  question  where  the  expense  shall  fall. 

Case  discharged. 
All  concurred. 
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Hillsborough,  > 
Dec,   1896.   > 

^    4g  Kennbtt,  Av'L  v.  The  Woodworth-Mason  Co. 

f74      496  7        r     7 

74      497 

Under  P.  S.,  c.  201,  s,  48,  insolvencj  prQoeedings  against  a  corporation  ere* 
ated  by  the  laws  of  this  state  must  be  had  in  the  probate  court  of  the- 
county  in  which  the  business  for  which  it  was  organized  is  carried  on  ;. 
and  not  in  another  county  where  the  clerk  resides,  the  records  are  kept,, 
and  stockholders'  meetings  are  held. 

Probate  Appeal.  Facts  found  by  the  court.  By  an  agree- 
ment dated  September  1, 1892,  duly  recorded  in  the  offices  of 
the  city  clerk  of  Manchester  and  the  secretary  of  state,  five 
citizens  of  Massachusetts  associated  themselves  together  to  form 
a  corporation,  to  be  known  as  The  Woodworth-Mason  Com- 
pany,  '*  for  the  purpose  of  manufacturing  lumber  into  boxes,  and 
the  sale  of  the  sapie,  to  lease,  purchase,  and  convey  real  estate,, 
to  buy  and  sell  personal  property,  and  to  do  all  acts  incident  to- 
the  purposes  above  set  forth/'  The  agreement  stated  that  the 
office  of  the  corporation  shall  be  in  Manchester,  and  that  "  there 
will  also  be  an  office  at  Boston,"  Massachusetts.  The  clerk  of 
the  corporation  resides  and  has  an  office  in  Manchester.  AU 
other  officers  reside  outside  the  state.  The  corporation  has  no 
office  or  place  of  business  in  this  county,  except  that  it  uses  the 
clerk's  office  for  holding  stockholders'  meetings  and  as  a  deposi- 
tory of  the  clerk's  records.  Its  business  is  the  manufacture  and 
sale  of  boxes.  It  has  a  factorv  at  Conway,  N.  H.,  where  it  man- 
ufactures the  boxes  from  lumber  purchased  for  the  purpose.  It 
has  an  office  in  Boston  where  sales  of  the  boxes  are  made,  ac- 
counts kept,  collections  and  disbursements  made,  and  all  ita 
other  business  transacted  except  that  done  at  Manchester  and 
Conway. 

Upon  a  petition  of  creditors,  the  judge  of  probate  for  thia 
county  decreed  the  corporation  to  be  insolvent,  and  the  plaintiff, 
a  non-petitioning  creditor,  appealed  from  the  decree,  assigning 
as  a  reason  that  the  judge  had  no  jurisdiction. 

Josiah  H.  Hobbs  and  George  B.  French^  for  the  plaintiff 

Arthur  G,  Whittemorej  for  the  defendants. 

Chase,  J.  The  articles  of  association  do  not  state  the  place 
in  which  the  business  of  the  corporation  is  to  be  carried  on,  as 
required  by  the  statute.  P.  S.,  c.  147,  s.  2.  The  statement  that 
the  office  of  the  corporation  shall  be  in  Manchester  is  not  suffi- 
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cient.  The  office  referred  to  evidently  was  that  of  the  clerk, 
who  is  a  mere  recording  officer.  P.  S.,c.  148,  s.  11.  The  hold- 
ing  of  stockholders'  meetings  in  his  office  does  not  make  it  the 
place  where  the  corporation's  business  is  carried  on.  The  action 
of  such  meetings  relates  to  the  organization  and  general  conduct 
of  the  business  of  the  corporation.  Action  in  reference  to  the 
business  is  limited  to  the  mrmation  of  general  plans  and  the  pro- 
vision of  means  and  agencies  for  carrymg  it  on.  The  execution 
of  the  plans  is  entrusted  to  the  directors  and  other  officers  and 
agents  (P.  S.,  c.  149,  s.  3) ;  and  the  business  is  transacted 
where  the  plans  are  executed.  If  nothing  was  done  except  to 
hold  stockholders'  meetings  and  make  records  of  their  proceed- 
ings, the  corporation  would  not  carry  on  the  business  for  which 
it  was  formed. 

The  statute  gives  the  judge  of  probate  of  the  county  in  which 
"  the  principal  place  of  business  of  a  corporation  is  located,"  ju- 
risdiction of  insolvency  proceedings  instituted  bv,  or  against,  the 
corporation.  P.  S.,  c.  201,  ss.  1,  48.  Generally,  the  creditors 
of  a  corporation  reside  near  its  place  of  business,  especially 
those  who  furnish  labor  and  materials  for  carrying  on  the  busi 
ness,  and  the  statute  locates,  the  proceedings  in  that  vicinity,  to 
enable  the  creditors  to  obtain  their  rights  under  them  with  as 
little  expense  and  trouble  as  possible. 

The  defendants'  business  was  the  manufacture  and  sale  of 
boxes.  The  manufacturing  was  done  in  Conway  ;  and  the  sales 
and  collections  were  made  in  Boston.  Nothing  was  done  in 
Manchester  save  the  holding  of  stockholders'  meetings  and  the 
making  and  preservation  of  records  of  their  proceedings.  Their 
"  principal  place  of  business,"  in  fact,  their  only  place  of  busi- 
ness within  this  state,  was  in  Conway ;  and  if  they  were  a  cor- 
poration, notwithstanding  the  failure  to  comply  with  statutory 
requirements  in  the  formation  of  it  (^Saunders  v.  Farmer,  62: 
N.  H.  572 ;  Jewell  v.  Gilbert,  64  N.  H.  13,  18  ;  Lamed  v.  Beal,  6& 
N".  H.  184),  the  judge  of  probate  of  Carroll  county  had  jurisdic* 
tion  in  respect  to  it  instead  of  the  judge  of  probate  of  Hillsbor- 
ough county.  If  they  were  not  a  corporation,  as  neither  of  the 
persons  forming  the  company  resided  in  Hillsborough  county, 
the  judge  of  probate  of  that  county  had  no  jurisdiction  of  the 
matter.    P.  S.,  c.  201,  s.  42. 

Decree  of  the  judge  of  probate  reversed. 
Wallace,  J.,  did  not  sit:  the  others  concurred. 
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Cheshire,  ) 
Dec,  1895.  ^ 

I  TO  ^1  The  Keene  Electric  Railway  Company's  Petition. 

68  m 

JLJ^\         The  provisions  of  the  statute  (Laws  1895,  c.  27)  which  vest  with  the  court 

^  ^1  ^^®  determination  of  the  questions  whether  the  public  good  requires  a 

proposed  street  railway  and  its  construction  on  a  proposed  route,  relate 
solely  to  corporations  sought  to  be  created  under  the  general  law. 
Under  the  statute,  the  court  have  no  authority  to  determine  whether  the  pub- 
lic good  requires  the  construction  and  operation  of  a  street  railway  along 
a  particular  route,  by  a  company  duly  chartered  by  the  legislature,  when 
no  part  of  the  proposed  line  is  an  extension  of  the  railway  authorized  by 
the  act  of  incorporation. 
Street  railway  corporations  created  by  legislative  enactment  prior  to  Laws 
1895,  c.  27,  are  not  required  to  secure  reincorporation  under  the  general 
law. 

Petition,  for  the  determination  of  the  question  whether  the 
public  good  requires  that  the  petitioners'  railway  shall  be  built 
upon  a  proposed  route  specifically 'described.  The  petitioners 
were  incorporated  by  act  of  the  legislature,  March  31,  1893  (Laws 
1893,  c.  274). 

Charles  JH.  Hersey  and  Batchelder  ^  Faulkner ^  for  the  plaintiffs. 

Parsons,  J.  The  petition  alleges  that  the  plaintiffs  are  duly 
incorporated  by  grant  from  the  legislature,  and  that  they  are  de- 
sirous of  laying  tracks  and  operating  a  railway  upon  certain 
streets  and  highways  in  Keene  and  Swanzey  specifically  set  out 
in  the  petition.  No  part  of  this  route  is  an  extension  of  the 
railway  which  by  their  act  of  incorporation  the  plaintiffs  were 
authorized  to  build,  but  the  whole  is  included  within  the  raore 
general  terms  of  the  act.  Laws  1893,  c.  274,  s.  1.  Claiming  or- 
ganization and  authority  under  special  ^rant  from  the  legisla- 
ture, the  plaintiffs  ask  only  for  a  determination  of  the  question 
whether  the  public  good  requires  that  their  railway  shall  be 
built  upon  a  certain  route. 

Railroads  "  can  be  laid  out,  built,  maintained,  and  put  in  op- 
eration only  by  virtue  of  express  grants  of  the  legislature,  or  of 
authority  derived  from  the  legislature."  P.  S.,  c,  157,  s.  2.  No  au- 
thority has  been  conferred  upon  the  court  by  the  legislature  to 
determine  the  question  raised  by  the  proposal  of  a  corporation, 
duly  chartered  by  the  legislature,  to  build  upon  a  particular 
route,  unless  an  extension  beyond  the  authorization  of  the  char- 
ter is  proposed.     P.  S.,  c,  156,  ss.  18-20;  Laws  1895,  c.  27,  5.  3. 
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The  petition  must  be  dismissed  for  want  of  jurisdiction.  The 
only  ground  upon  which  it  is  suggested  that  such  authority  has 
been  given  the  court  is  that  such  power  is  conferred  by  s.  3,  c.  27 
of  the  Laws  of  1895.  This  section  provides  for  the  creation  and 
organization  of  street  railway  corporations  by  general  law.  By 
its  provisions,  such  corporations  "  may  be  created  and  organized 
in  the  mode  prescribea  in  sections  1  to  20,  inclusive,  of  chapter 
156  of  the  Public  Statutes,  .  .  .  and  the  question  whether  the 
public  good  requires  the  proposed  street  railway,  and  w^hether 
the  public  good  requires  that  it  shall  be  built  on  the  pro- 
posed route,  which  shall  be  specifically  set  forth  in  the 
petition  to  the  court,  shall  be  determined  in  the  manner  pro- 
vided in  sections  8  to  13,  inclusive,  of  said  chapter  156."  The 
additional  requirement  of  an  adjudication  of  the  question  of 
public  good  with  reference  to  the  particular  route  of  the  pro- 
posed railway,  as  well  as  to  the  railway  generally,  is  a  modifi- 
cation of  the  provisions  of  c.  156,  P.  S.  A  favorable  determin- 
ation of  both  questions  is  made  essential  in  the  case  of  street 
railways,  to  enable  the  provisional  corporation  to  become  in- 
corporated by  completion  of  the  formal  steps  prescribed  by 
s.  14,  c.  156,  P.  S. 

The  decisive  point  in  the  present  inquiry  is,  that  the  deter- 
mination of  this  question  as  to  the  particular  route  is  vested 
with  the  court  only  as  one  of  the  steps  in  the  formation  of  a  cor- 
poration by  general  law.  It  is  only  a  "  provisional  corpora- 
tion "  which  can  have  any  purpose  in  bringing,  or  which  is 
authorized  to  brin^,  such  a  petition.  P.  S.,  c.  156, 5. 8.  Assum- 
ing that  the  plaintiffs  are  incorporated  as  alleged,  the  determina- 
tion of  the  question  one  way  or  the  other  in  the  present  proceed- 
ing can  neither  help  or  harm  them,  add  to  or  subtract  from  their 
rights,  or  make  them  more  or  less  a  corporation.  If  the  plain- 
tiffs are  not  a  corporation  with  authority  to  build  over  the  par- 
ticular route,  the  general  question  of  public  good  is  not  sub- 
mitted. The  petition  under  the  statute  cannot  be  maintained 
except  both  questions  are  put  in  issue. 

Although  a  strict  construction  of  the  pleadings  does  not  raise 
the  question  of  the  plaintiffs'  incorporate  existence  and  right  to 
construct  and  maintain  the  railway  described  in  their  charter, 
yet  if  these  rights  were  non-existent,  the  objection  to  the  main- 
tenance of  the  petition  on  this  ground  might  be  avoided  by 
amendment.  The  questions,  whether  the  public  good  requires 
the  proposed  railway,  and  whether  it  should  be  built  upon  the 
proposed  route,  if  presented  together,  would  present  an  issue 
which  the  statute  authorizes  the  court  to  adjudicate.  We  think, 
however,  that  the  plaintiffs'  claim  of  authority  still  existing  by 
virtue  of  their  charter  is  well  founded.  By  section  1  of  the  act, 
they  are  made  a  body  corporate  "  with  power  to  construct,  main- 
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tain,  and  use  ...  a  railway,  .  .  .  over,  along,  and  upon  such 
highways,  bridges,  and  lands  in  Keene  ...  as  niay  be  neces- 
sary for  the  public  accommodation,  with  the  privilege  ...  of 
extending  the  same"  over  certain  highways  in  Swanzey.  So 
far  as  appears,  the  corporate  existence  so  established  and  the 
right  so  granted  remain  unless  all  prior  street  railway  charters 
were  abolished  by  c.  27  of  the  Laws  of  1895,  "  an  act  in  relation 
to  the  incorporation,  organization,  and  regulation  of  street  rail- 
way companies."  It  would  hardly  be  presumed  it  was  intended 
to  repeal  all  prior  incorporating  acts,  and  abolish  the  corporate 
existence  of  street  railways  constructed  and  in  operation ;  but 
the  act  makes  no  distinction  between  incorporated  companies 
whose  lines  were  built  and  those  which  were  unbuilt.  The  first 
section  provides  that  "  street  railway  companies  shall  have  the 
powers  and  privileges,  and  be  subject  to  the  duties,  liabilities,  re- 
strictions, and  provisions  contained  in  this  chapter,  which,  so  fer 
as  inconsistent  with  charters  and  amendments  heretofore 
granted,  shall  be  deemed  to  be  an  alteration  and  amendment 
thereof."  From  this  it  is  clear  that  only  alteration  and  amend- 
ment, not  repeal,  was  intended ;  but  to  remove  all  doubt,  the 
section  continues,  "  all  such  companies  specially  chartered  shall 
continue  to  exercise  and  enjoy  the  powers  and  privileges  granted 
by  their  respective  charters  .  .  .  except  so  far  as  said  powers, 
privileges,  and  liabilities  are  modified  and  controlled  by  the  pro- 
visions of  this  chapter."  The  corporate  existence  of  all  street 
railways  previously  chartered,  whether  built  or  unbuilt,  is  un- 
touched by  the  act.  They  therefore  cannot  be  required  and 
there  is  no  occasion  for  them  to  proceed  to  secure  reincorpora- 
tion under  general  law.  Neither  are  their  granted  rights  and 
privileges  modified,  nor  are  new  liabilities  imposed  upon  them 
by  provisions  relating  solely  to  the  formation  of  new  corpora- 
tions. The  question  of  public  exigency,  once  decided  by  legis- 
lative action,  was  not  intended  to  be  again  determined  through 
judicial  procedure.  To  what  extent  the  provisions  of  the  plain- 
tiflfe'  charter  for  the  location,  construction,  and  operation  of  the 
railway  itself  and  the  financial  management  of  the  corporation 
are  controlled,  modified,  or  repealed  by  the  general  provisions 
upon  those  subjects  in  the  act  of  1895,  are  questions  not  consid- 
ered. Our  conclusion  is  placed  solely  upon  the  ground  that 
provisions  designed  to  control  the  formation  of  such  corpora- 
tions under  general  law  are  not  limitations  upon  the  powers  of 
corporations  already  established  by  direct  grant. 

PetiHon  dismissed. 
All  concurred. 
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Damages  that  accrue  to  the  defendant  from  the  transaction  out  of  which  the      72  133 

plaintiff  ^s  cause  of  action  arises  may  be  recouped. 
If  the  defendant's  damage  is  greater  than  the  amount  due  to  the  plaintiff,  he 

is  entitled  to  judgment  for  the  balance. 

Assumpsit.  The  writ  contains  a  special  count  on  a  contract 
for  the  plaintiff's  services  for  one  year  from  May  1,  1894,  of 
which  the  alleged  breach  was  his  discharge  January  1, 1895,  and 
also  general  counts  under  which  the  plaintiff  specified  a  claim 
for  $260  as  a  balance  due  for  labor.  The  plea  was  the  general 
issue,  with  a  brief  statement  setting  up  in  recoupment  the  loss 
of  $457.60  through  the  plaintiff's  negligence  and  his  disobedi- 
ence of  the  defendants'  orders.     Facts  found  by  a  referee. 

In  April,  1893,  the  defendants  employed  the  plaintiff' as  a  but- 
ter maker  and  general  manager  of  their  business  of  butter  mak- 
ing at  a  salary  of  $700  a  year  in  case  he  'should  be  retained  in 
their  employ  "for  a  full  year;  and  if  not,  he  was  to  be  paid  $2.50 
per  day  for  the  time  he  worked.  He  entered  upon  his  duties 
May  1,  1893,  and  served  continuously  until  January  1,  1896. 
There  is  due  to  him  $185.67  on  account  of  his  wages  for  the  year 
ending  April  30,  1894.  After  the  expiration  of  the  first  year, 
the  defendants  agreed  with  him  to  continue  him  in  their  employ 
from  May  1,  1894,  in  the  same  capacity,  and  to  pay  him  at  the 
rate  of  $650  per  year,  reserving  to  each  party  the  right  to  ter- 
minate the  contract  on  reasonable  notice  to  the  other.  The  de- 
fendants gave  the  plaintiff  reasonable  notice  and  discharged  him 
January  1, 1895.  The  sum  of  $6.83  is  due  the  plaintiff'  on  ac- 
count of  his  wages  since  May  1,  1894.  In  June,  1894,  the  de- 
fendants were  damaged  to  the  amount  of  $457.60  by  the  plain- 
tiff's  negligence  and  disobedience  of  the  defendants'  directions. 
The  referee  ruled  that  the  defendants  were  entitled  to  recoup 
their  damages  to  the  extent  of  the  whole  amount  ($192.50)  due 
to  the  plaintiff',  and  made  a  general  finding  in  their  favor.  The 
plaintiff  excepted,  and  moved  for  judgment  on  the  report  for 
$185.67.  The  defendants  moved  for  judgment  for  the  remainder 
of  their  damages  after  deducting  the  sum  found  due  to  the  plain- 
tiff. 

George  H,  Bingham^  for  the  plaintiff.  The  action  is  assumpsit 
to  recover  certain  balances  due  the  plaintiff  as  wages.  The  case 
finds  that  the  parties  made  two  distinct  and  independent  con- 
tracts ;  that  there  is  due  the  plaintiff  for  services  rendered  under 
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the  first  contract  $185.67,  and  under  the  second  contract  $6.83^ 
that  during  the  second  contract  of  service  the  defendants,  through 
the  negligence  and  disobedience  of  the  plaintiff*,  lost  $457.60, 
which  sum  the  defendants  seek  to  recoup  against  the  balances 
due  the  plaintiff  under  both  contracts.  The  plaintiff  moves  for 
judgment  for  the  sum  of  $185.67,  claiming  that  the  defendants 
can  recoup  only  $6.83,  that  being  the  balance  due  the  plaintiff 
under  the  second  contract,  under  which  the  damage  complained 
of  arose. 

It  is  a  well  settled  doctrine  that  the  remedj'  of  recoupment  is 
allowed  only  where  the  damages  sought  to  be  recouped  grow 
out  of  the  very  contract  or  transaction  upon  which  the  plaintiff's 
claim  is  founaed ;  that  if  the  damage  arise  out  of  an  independent 
contract  or  tort  they  cannot  be  recouped.  Demming  v.  Kemp,  4 
Sandf.  147;  Fessenden  v.  Forrest  Cb.,63Me.  175;  Bartkttv.  Far- 
ringtoTiy  120  Mass.  284 ;  Knitted  Mattress  Co.  v.  Griggs^  154  Mass. 
5 ;  Phelps  v.  Paris,  39  Vt.  511. 

The  doctrine  is  based  upon  the  theorv  of  a  failure  of  consider- 
ation, hence  the  requirement  that  the  damages  sought  to  be  re- 
couped should  arise  out  of  the  same  contract.  Its  chief  essentials, 
as  applied  to  contracts;  are,  that  the  defendant's  damages  arise 
out  of  the  same  contract ;  they  may  be  liquidated  or  unliqui- 
dated ;  but  the  defendant  can  recover  nothinff  in  excess  of  the  bal- 
ance due  the  plaintiff  thereunder.  Under  the  statutory  methods 
of  set-off,  damages  arising  out  of  independent  contracts  are  consid- 
ered ;  the  damages,  however,  must  be  liquidated ;  and  the  de- 
fendant can  recover  any  excess.  To  allow  the  defendants'  claim 
for  damages  against  the  balance  due  the  plaintiff  under  the  first 
contract  would  be  to  enlarge  the  common-law  doctrine  of  recoup- 
ment to  that  of  set-off.  Ward  v.  Fellows,  3  Mich.  281 ;  Baitemum 
V.  Pferee,  3  Hill  171;  Stm  v.  HaU,  20  Wend.  51;  McHardy  v. 
Wardsworth,  8  Mich.  349 ;  Elliot  v.  Heath,  14  K  H.  131 ;  Unifffi 
Bank  v.  Blanchard,  65  N.  H.  21. 

Bingham,  Mitchell  ^  Batchellor,  for  the  defendants. 

Carpenter,  J.  Damages  that  accrue  to  a  defendant  from  the 
transaction  out  of  which  the  plaintiff's  cause  of  action  arises 
may  be  recouped.  Cole  v.  Colburn,  61  N.  H.  499;  Simondsr. 
Cross,  63  N.  H.  123.  The  doctrine  of  recoupment  is  in  general 
applicable  whenever  in  the  trial  of  the  plaintiff's  action  an  in- 
vestigation of  the  facts  on  which  the  claim  of  the  defendant  de- 
pends is  necessary.  The  law  does  not  compel  parties  to  bring 
two  actions  when  with  equal  convenience  their  rights  can  be 
settled  in  one. 

The  employment  of  the  plaintiff  by  the  defendants  as  the  man- 
ager of  their  business,  and  the  rendition  of  his  services  in  that 
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capacity  from  May  1,  1893,  to  January  1,  1895,  constituted  a 
single  transaction  within  the  meaning  of  the  rule.  The  plain- 
tiff's action  is  brought  to  recover  for  services  rendered  during 
that  time,  and  the  damages  sought  to  be  recouped  are  the  direct 
result  of  his  negligence  and  disobedience  in  performing  them. 
The  duties  of  the  plaintiff  were  not  affected  by  the  change  of  his 
compensation  or  other  modification  of  the  contract.  The  legal 
aspect  of  the  transaction,  so  far  as  the  present  question  is  con- 
cerned, is  the  same  as  it  would  have  been  if  the  terms  of  his  em- 
ployment after  May  1,  1894,  had  been  agreed  upon  in  the  first 
instance. 

The  question  of  the  damage  caused  to  the  defendants  by  the 
plaintift''s  negligence  was  necessarily  tried.  There  is  no  sugges- 
tion that  the  plaintiff  was  not  accorded  as  thorough  and  mir  a 
trial,  that  he  was  not  as  fully  and  satisfactorily  heard  by  his  wit- 
nesses and  counsel,  as  he  could  have  been  in  an  independent 
action  brought  against  him  by  the  defendants  for  the  same  cause* 
The  only  objection  to  a  recovery  by  the  defendants  of  the  bal- 
ance found  due  to  them  after  satisfying  the  amount  due  to  the 
plaintiff,  rests  upon  the  form  of  the  proceeding  in  which  the  trial 
was  had.  Objections  of  this  character  the  court  does  not  stop  to 
consider.  Wnen  on  a  full  and  fair  trial  the  merits  of  a  contro- 
versy have  been  determined  and  the  only  objection  is  to  the  form 
of  procedure,  the  prevailing  party  is  permitted  to  file  any  amend- 
ment of  his  pleadings  that  may  be  necessary  to  obviate  the 
objection,  and  thereupon  to  take  judgment.  Clark  v.  Clark,  62: 
N.  H.  267,  272;  Cashing  v.  Miller,  62  N.  H.  517,  527;  Mtch  v. 
Nute,  62  K  H.  700;  Cole  v.  Gilford,  63  K  H.  60;  Peaslee  t. 
Dudley,  63  K  H.  220;  Smith  v.  Hadky,  64  K  H.  97;  Sleeper  v. 
Kelley,  65  N".  H.  206.  To  entitle  the  defendants  to  judgment  for 
the  balance  of  their  damages,  no  amendment  is  necessary.  Their 
cause  of  action  is  fully  set  forth  in  their  brief  statement.  It 
contains  no  prayer  for  a  judgment  for  the  balance  due  to  them* 
If  in  this  particular  it  is  defective,  it  may  be  now  amended. 
Ordinarily  it  is  the  duty  of  the  court  to  render  such  judgment  as 
upon  the  whole  record  the  law  requirep,  without  regard  to  any 
request  or  want  of  request  therefor.  Kitiredge  v.  Smerson,  15 
K  H.  227,  239;  Rochester  v.  Whitehouse,  15  N.  H.  468,  474;  Le 
Bret  V.  Papillon,  4  East  502. 

Cross-actions  in  cases  of  this  kind,  especially  when  separately- 
tried,  entail  a  needless  expanse.  They  depend  to  a  large  extent, 
if  not  altogether,  upon  the  same  evidence,  and  in  our  practice 
usually  are,  as  they  always  ought  to  be,  tried  together.  In  such 
a  trial,  the  second  action  in  most  cases  serves  merely  to  confuse 
the  issues  and  perplex  the  jury.  In  Cook  v.  Castner,  9  Cush. 
266,  two  actions,  one  for  deceit  of  the  vendor  in  the  sale  of  a 
vessel  and  the  other  in  assumpsit  for  the  unpaid  part  of  the  pur- 
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chase  money,  were  tried  together.  The  jury  were  directed  (p. 
277),  "  first,  to  find  whether  any  fraud  had  been  practiced  by  the 
sellers  of  the  vessel,  and  if  so,  what  were  the  damages.  ...  K  it 
equaled  or  exceeded  the  balance  due  for  the  purchase,  then  the 
defendants  in  this  action  would  be  entitled  to  a  general  verdict, 
and,  as  plaintiflfe  in  the  other  action,  be  entitled  to  a  verdict  for 
the  excess,  if  any.  If  damage  was  sustained,  but  less  than  the 
balance  of  the  purchase,  it  would  go  in  reduction  of  the  amount 
due  the  plaintiffs  for  the  purchase,  and  they  would  be  entitled 
to  a  verdict  in  this  suit  for  the  difference,  and,  as  defendants,  to 
a  general  verdict  in  the  other  action."  If  the  defendants  in  the 
first  action  had  pleaded  their  claim  for  the  balance  of  the  price 
in  recoupment,  the  issues  would  have  been  less  complicated  and 
more  conveniently  tried.  The  jury  would  have  been  told  to  find 
the  amount  due  the  defendants  for  the  purchase  money,  whether 
they  practiced  any  fraud,  and  if  so,  the  damages  thereby  caused 
to  the  plaintiff,  to  return  a  verdict  for  the  defendants  if  these 
sums  were  equal,  and  if  not,  for  the  difference  in  favor  of  the 
party  entitled  to  the  larger  sum. 

The  impression  that  the  defendant  who  pleads  his  demand  in 
recoupment  cannot  have  judgment  for  the  excess  found  due  to 
him  over  the  amount  he  owes  to  the  j^laintiff  rests  upon  a  dietum 
of  Parker,  J.,  in  Briiton  v.  Turner,  6  J<.  H.  481,  495.  ^  The  ques- 
tion was  not  there  and  never  since  has  been  judicially  consid- 
ered. In  Union  Bank  v.  Blanckard,  65  N.  H.  21,  the  question 
whether  the  defendant  could  recover  the  balance  of  his  damages 
set  up  in  recoupment  did  not  arise.  He  tendered  the  plaintiflfe, 
and  practically  paid  into  court,  $607.28,  thereby  admitting  that 
sum  to  be  due  to  them  after  the  damages  which  he  sought  to 
recoup  were  allowed  to  him,  and,  as  the  court  there  say  (pp.  22, 
23),  "  the  only  question  tried  or  that  could  be  tried  under  the 
pleadings  was  .  .  .  whether  anything  more  was  due."  The 
plaintiffi  were  entitled  to  the  full  amount  tendered,  although  it 
proved  to  be  a  larger  sum  than  was  due  to  them.  What  is  there 
said,  after  the  language  quoted,  so  far  as  regards  the  law  of  this 
state,  is  merely  a  repetition  of  the  dictum  in  Brition  v.  Turner. 

Judgment  for  the  defendants  for  $265.10. 
All  concurred. 
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State  v.  A.  B.  C.  ^-  a. 


If  a  private  prosecutor,  acting  reasonably  and  in  good  faith,  procures  the  at- 
tendance of  witnesses  whose  testimony  entirely  fails  to  sustain  the  charge 
of  an  indictment,  he  may  tax  their  fees  against  the  defendant  unless  costs  are 
limited  under  P.  S.,  c.  229,  s.  8. 

In  such  case,  the  good  faith  of  the  prosecutor,  the  reasonableness  of  his 
action,  and  the  propriety  of  a  limitation  of  costs,  are  matters  of  fact  deter- 
minable at  the  trial  term. 

Indictmbnt,  for  a  violation  of  the  liquor  law,  obtained  on  evi- 
dence produced  by  a  private  prosecutor.  Witnesses  were  called 
who  failed  to  testify  to  anything  tending  to  sustain  the  charge. 
It  was  ruled,  subject  to  the  prosecutor's  exception,  that  the  fees 
of  such  witnesses  should  not  be  taxed  against  the  defendant. 


Daniel  C.  Bemichy  for  the  prosecutor. 


Chase,  J.  "  Upon  conviction  and  sentence  in  anv  prosecution 
for  a  crime  or  oifense  costs  shall  be  taxed  as  in  civil  cases 
unless  otherwise  provided."  P.  8.,  c,  256,  s,  5.  State  v.  Frosty  58 
N.  H.  844.  It  is  not  otherwise  provided  in  respect  to  offences 
created  by  the  statutes  relating  to  the  sale  of  intoxicating  liquors. 
"  Costs"  here  means  the  expenses  and  fees  which  the  law  author- 
izes the  winning  party  to  recover  of  his  adversary  in  an  action. 
To  this  extent  the  party  is  to  be  indemnified.  Among  such  ex- 
penses is  the  expense  of  procuring  the  attendance  of  witnesses. 
A  person  who  attends  in  good  faith,  in  compliance  with  a  sub- 
poena duly  served  or  with  the  request  of  a  party,  is  entitled  to 
recover  of  him  the  statutory  fees  of  a  witness,  whether  he  is 
called  to  the  stand  and  actually  examined  or  not, —  if  the  fees  are 
not  advanced  at  the  time  of  the  summons  or  request.  The  party, 
by  inducing  him  to  attend,  impliedly,  if  not  expressly,  promises 
to  pay  the  fees  established  for  such  service.  Gunnison  v.  Gunni- 
son^ 41  N.  H.  121.  The  question  whether  the  winning  party  may 
recover  an  expense  so  incurred,  as  a  part  of  his  taxable  costs,  de- 
pends upon  the  reasonableness  of  procuring  the  attendance  of 
the  witness  under  the  circumstances,  and  its  good  faith.  MiUer 
V.  Lyon^  6  Allen  514  ;  Bliss  v.  Railroad^  47  Vt.  715.  Omission  to 
examine  a  witness,  or  an  examination  disclosing  that  he  has  no 
knowledge  of  material  facts,  does  not  conclusively  show  that  his 
attendance  was  unnecessary.  An  admission  or  the  course  of  the 
trial  may  obviate  the  necessity  for  his  testimony.     He  may  dis- 
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appoint  the  party  calling  him  by  disclaiming  knowledge  of  facts 
which,  before  he  was  examined,  he  represented  he  possessed,  or 
which  the  party  had  reasonable  grounds  for  believing  he  pos- 
sessed. The  only  means  the  law  aftords  a  party  for  ascertaining 
what  the  testimony  of  a  witness  will  be,  if  he  will*  not  volunta- 
rily disclose  it  beforehand,  is  an^  examination  upon  the  witness 
stand.  Reasonable  prudence  may  require  the  party  to  procure 
the  attendance  of  the  witness  in  such  cases. 

There  is  more  frequent  occasion  for  calling  witnesses  without 
knowing  what  they  will  testify  to  in  criminal  cases  than  in  civil. 
A  sense  of  shame,  or  a  desire  to  shield  the  criminal  or  to  avoid 
notoriety,  causes  persons  to  shrink  from  testifying  in  a  criminal 
proceeding.  It  is  not  always  safe  to  rely  upon  the  statement  of 
a  person  regarding  his  knowledge  of  a  criminal  act.  Equivoca- 
tion and  deceit  are  not  infrequently  used  to  mislead  the  prosecutor. 
If  the  prosecutor  exercises  reasonable  prudence  and  acts  in  ^ood 
faith  in  procuring  the  attendance  of  witnesses,  it  is  not  his  fault 
if  some  of  them  turn  out  to  be  of  no  service.  Under  the  cir- 
cumstances, it  may  be  reasonably  necessary  to  have  them  in 
attendance. 

The  statutes  prohibiting  the  sale  of  intoxicating  liquors  sug- 
gest an  illustration  in  point.  Section  34,  c.  112,  P.  8.,  makes  it 
the  duty  of  a  county  solicitor  to  prosecute  any  person  for  a  vio- 
lation of  the  liquor  law  against  whom  a  person  of  good  character 
makes  complaint,  upon  receiving  the  statement  of  such  a  person, 
under  oath,  setting  forth  that  he  knows  or  believes  the  person 
accused  is  guilty,  and  "  reciting  the  probable  source  of  proof  of 
such  violation.''  By  this  provision,  the  solicitor  is  justified  in 
looking  to  the  "probable  source  of  proof "  mentioned  in  the 
fiitatement,  for  testimony  to  convict  the  alleged  offender, — at  least, 
if  no  other  and  better  source  is  discovered.  Suppose  a  statement 
recites  that  A,  B,  and  C  were  seen  in  the  vicinity  of  the  place 
where  the  alleged  offence  is  said  to  have  been  committed,  under 
circumstances  tending  to  show  that  they  had  knowledge  of  facts 
necessary  to  be  proved;  it  would  be  the  duty  of  the  solicitor,  in 
the  absence  of  other  information,  to  summon  them  all  as  wit- 
nesses. If  one  of  them  could  not  furnish  competent  testimony^ 
the  solicitor  would  have  no  means  of  knowing  which  one  it  was. 
Bv  omitting  one,  B  for  example,  he  might  omit  the  very  one 
whose  testimony  would  prove  the  commission  of  the  offence.  In 
such  a  case,  the  circumstances  would  make  it  necessary  for  the 
county  to  incur  the  expense  of  securing  the  attendance  of  all 
three. 

There  is  little  danger  that  a  party  will  increase  the  number  of 
his  witnesses  for  the  purpose  of  swelling  his  taxable  costs.  He  can 
recover,  on  account  of  witnesses,  only  the  expense  that  he  incurs 
for  them.     If  he  procures  the  attendance  of  one  when  he  ought 
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not  to,  he  does  it  at  his  own  expense.  If,  in  any  case,  the  allow- 
ance of  all  the  witness  fees  would  be  oppressive  to  the  losing 
party,  or  if  other  good  cause  is  shown  why  all  should  not  be 
allowed,  the  court  may  limit  them.    P.  S.,  e.  229,  ss.  1,  8. 

In  this  case,  if  it  was  reasonable,  under  all  the  circumstances, 
for  the  private  prosecutor  to  procure  the  attendance  of  the  wit- 
nesses, and  he  did  so  in  good  faith  (State  v.  Tebbetts,  54  N.  H. 
240),  their  fees  should  be  taxed  in  the  bill  of  costs,  although  they 
failed  to  testify  to  anything  tending  to  show  the  guilt  of  the  de- 
fendant, unless  there  was  good  reason  for  limiting  the  costs» 
The  questions  of  reasonableness,  good  faith,  and  limitation  are 
all  questions  of  fact,  to  be  determined  at  the  trial  term. 

Case  discharged. 

Carpenter,  J.,  did  not  sit :  the  others  concurred. 


GraftoD,    I 
Dec.,  1895.  S 

BicKFORD  V.  Poor. 

A  tax  sale  is  rendered  invalid  by  statements  of  the  purchaser  made  at  the 
time  of  the  sale  for  the  purpose  and  with  the  effect  of  preventing  competi* 
tion. 

Writ  of  Entry.  Facts  found  by  the  court.  The  defendant 
claims  title  under  a  tax  collector's  deed  to  him,  founded  upon  a 
sale  for  non-resident  taxes  assessed  upon  the  demanded  premises 
by  the  selectmen  of  Landaff  in  1879.  The  plaintiff  acquired  his 
title  from  grantees  of  the  New  Hampshire  Iron  Company,  who 
were  the  owners  of  the  premises  in  1879. 

When  the  collector  offered  this  land  at  the  sale  the  defendant 
stated  in  substance  to  those  present  that  he  supposed  his  father 
had  the  money  to  pay  the  taxes,  and  if  no  one  had  any  claims 
upon  the  land  he  would  bid  it  off,  and  thought  his  father  would 
pay  him  as  soon  as  he  saw  him.  His  father  was  an  old  man  and 
then  lived  about  a  mile  distant  from  the  defendant.  His  object 
was  to  afford  further  convenient  opportunity  to  his  father  to  pay 
the  taxes.  This  statement  prevented  competition,  and  the  de- 
fendant was  the  only  bidder. 

George  H.  Bingham  and  Smith  ^  Sloave^  for  the  plaintiff. 

George  F.  Morris  and  Bingham^  Mitchell  ^  Batchellor,  for  the 
defendant. 
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Parsons,  J.  The  defendant  claims  title  by  virtue  of  a  tax  col- 
lector's deed  to  him,  founded  upon  a  sale  in  1879.  The  plaintiff 
has  the  title  of  the  owner  at  the  time  of  the  tax  sale.  The  case 
finds  as  a  fact  that  the  defendant's  statement  made  at  the  sale  pre- 
vented competition.  This  fact  is  fatal  to  the  defendant's  title. 
^'  The  sale  must  be  a  public  sale  with  opportunity  for  open  com- 
petition." Cool.  Tax.  339.  "  It  is  essential  to  the  validity  of  tax 
sales,  not  merely  that  they  should  be  conducted  in  conformity 
with  the  requirements  of  law,  but  that  they  should  be  conducted 
with  perfect  fairness.  Perfect  freedom  from  all  influences  likely 
to  prevent  competition  in  the  sale  should  be  in  all  cases  strictly 
exacted."  Slate)-  v.  Maxwell,  6  Wall  268,  276.  This  case,  decided 
in  the  supreme  court  of  the  United  States  and  supported  by  the 
authorities  generally  (Burr.  Tax.  351 ;  Black.  Tax  Tit.,  s$.  397- 
399 ;  Kerwer  v.  AUeT},  31  la.  678),  is  decisive  of  the  present  case. 
The  finding  of  fact  upon  this  point  being  sufficient  to  determine 
the  case,  the  other  objections  suggested  have  not  been  considered. 

Judgment  for  the  plaintiff. 

Chase,  J.,  did  not  sit:  the  others  concurred. 


Code, 
Dec.,  1895. 

LiBBY  ^  a.   r.  Mt.   Monadnock  Mineral   Spring  and    Land 

Co.  ^  TV. 

A  corporatioD  is  bound  by  the  act  of  its  agent,  within  its  corporate  powers, 
which  the  board  of  directors  allowed  him  to  do  without  objection. 

Assumpsit.  The  principal  defendants  were  defaulted,  and  the 
controversy  relates  to  the  chargeability  of  the  trustee.  Facts 
found  by  a  referee. 

September  19,  1891,  the  trustee,  Lombard,  gave  one  Ricker  a 
bond  to  convey  certain  land  to  him  upon  the  payment  by  Ricker 
or  his  assigns  of  the  sum  of  $5,000  on  or  before  April  1, 1892. 
Ricker  also  held  a  bond  from  one  Holbrook  for  the  purchase  of 
other  land.  In  October,  1891,  the  defendant  corporation  was 
duly  organized,  the  incorporators  agreeing  "  each  with  the  other 
to  pay  for  the  number  of  shares  set  against  our  respective  names 
at  one  dollar  per  share.*'  Lombard  subscribed  for  two  thousand 
shares.  Ricker  was  one  of  the  directors  of  the  corporation  and 
a  member  of  the  executive  committee  of  the  directors.  He  was 
also  the  general  financial  manager,  and,  after  1891,  he  did  all  the 
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bu8ino88  of  the  corporation,  and  in  all  the  transactions  with  Lorn* 
bard  he  acted  for  it,  so  far  as  he  lawfully  could.  Acting  in  this 
capacity,  April  2,  1892,  he  paid  Lombard  $1,000,  in  part  pay- 
ment of  the  $5,000,  and  took  a  receipt  written  on  the  bacK  of 
the  bond  stating  that  Lombard  received  of  Ricker,  "  treasurer 
and  general  manager  of  the  Mount  Monadnock  Mineral  Spring 
and  Land  Company,  one  thousand  dollars  on  bond  of  land  to 
said  Ricker  for  said  company,  and  said  bond  is  hereby  extended 
to  the  first  day  of  May,  1892."  Ricker  had  sold  his  rights  under 
the  bonds  to  the  company  for  the  sum  of  $12,000,  for  which  he  re- 
ceived $10,000  in  the  company's  notes  and  was  to  receive  $2,000 
in  cash  when  the  lands  described  in  the  bonds  were  conveyed 
to  the  company.  This  transaction  was  set  forth  in  a  recorded 
vote  of  the  executive  committee  and  in  a  recorded  vote  of  the 
directors.  The  company  took  possession  of  the  Lombard  land 
and  commenced  to  erect  a  hotel  upon  it.  Both  Ricker  and 
Lombard  understood  that  Lombard's  subscription  for  two  thou- 
sand shares  of  the  stock  was  applied  as  part  payment  of  the 
agreed  price  of  the  Lombard  land,  and  that  only  $2,000  of  the 
price  remained  unpaid.  The  company,  through  its  board  of  di- 
rectors, had  knowledge  of  Ricker's  intended  application  of  Lom- 
bard's subscription  in  part  payment  of  the  land,  and  did  not 
object. 

Subject  to  the  plaintiffs'  exception,  Ricker  testified  that  at  the 
time  he  made  the  contract  with  the  executive  committee  for  the 
sale  of  his  interest  in  the  bonds,  he  informed  them  that  the  pur- 
chase price  of  the  Lombard  land  was  $5,000,  that  he  expected  to 
pay  $1,000  thereon  in  a  few  days,  and  that  Lombard's  subscrip- 
tion to  the  stock  was  applied  on  the  purchase  price,  and  that  the 
balance  unpaid  was  $2,000. 

C.  Edward  Wright  and  Thomas  F.  Johnson^  for  the  plaintiffs. 

Jascn  H.  Dudley  and  Drew^  Jordan  ^  Buckley^  for  the  trustee. 

Per  Curiam.'^  At  the  time  Ricker  sold  his  interest  in  the 
bonds  to  the  company,  all  the  parties  in  interest  understood  that 
Lombard's  stock  subscription  had  been  paid  by  a  credit  of 
$2,000  on  the  price  of  the  land.  Whether  Ricker  had  authority 
in  the  first  instance  to  bind  the  company  by  that  arrangement  is 
a  question  that  does  not  arise,  for  the  company,  through  its 
board  of  directors,  had  knowledge  of  his  intended  application  of 
Lombard's  subscription  in  part  payment  of  the  land.  Under  the 
circumstances,  their  knowledge  and  silence  are  equivalent  to  con- 
sent ;  and  when  the  agreement  for  the  application  was  made  by 
Ricker  and  Lombard,  the  company  became  bound  by  the  act  of 

*  Sm  foot-notes  on  pages  32  and  876. 
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Ricker.  2  Mor.  Corp.,  s.  627 ;  Sherman  v.  Mtch^  98  Mass.  59,  64. 
As  Lombard  is  not  indebted  to  the  company,  he  is  not  chargeable 
as  its  trustee  in  this  action.     Forist  v.  Bellows^  69  N.  H.  229. 

Eicker's  testimony  was  competent.  Its  tendency  was  to  show 
that  the  directors  were  informed  of  the  application  made  of 
Lombard's  subscription. 

Trustee  discharged. 
Blodgbtt,  J.,  did  not  sit:  the  others  concurred. 


Cods,      I 
Dec.,  1895.  \ 

Amby  t?.  Qranite  State  Fire  Insurance  Co.  ^  a.,  McMulkin 

^  a.,  Claimants, 

A  vendor  of  chattels  who  takes  a  mortgage  of  them  to  secure  the  purchase 
money  may  recover  insurance  effected  for  his  benefit,  notwithstanding  his 
knowledge  that  the  property  is  to  be  used  by  the  mortgagor  for  an  ille- 
gal purpose. 

Assumpsit,  on  policies  of  insurance  issued  by  the  Granite 
State  Fire  Insurance  Company,  the  Home  Insurance  Company, 
and  the  Imperial  Insurance  Company.  The  defendants  admit 
their  liability,  either  to  the  plaintiff  or  to  the  claimants,  as  the 
court  may  determine. 

Prior  to  October  24, 1893,  the  plaintiff  was  en^ged  in  the 
business  of  bottling  lager  beer  at  Groveton,  and  sellme  the  same, 
together  with  some  intoxicating  liquors,  at  wholesale,  in  New 
Hampshire  and  Vermont.  On  that  day  he  sold  the  plant  and 
stock  of  goods  to  the  claimants,  and  executed  a  bill  of  sale 
thereof;  and  in  payment  therefor  he  took  a  promissory  note  of 
the  claimants  for  $2,000,  ^hich  has  been  paid,  and  four  promis- 
sory notes  of  the  claimants  for  $818. 92  each,  secured  by  a  chattel 
mortgage  of  the  property,  all  of  the  same  date.  The  balance 
due  on  the  notes  amounts  to  more  than  the  whole  sum  due  from 
the  defendants  on  the  policies  in  suit.  Insurance  was  effected 
on  the  property  by  the  claimants  for  the  benefit  of  the  mort- 
gagee as  his  interest  might  appear.  The  property  was  after- 
ward mainly  consumed  by  fire,  and  the  loss  adjusted  by  the  re- 
spective companies.  The  consideration  of  the  note  for  $2,000 
included  all  tne  intoxicating  liquors  sold  the  claimants,  and  the 
mortgage  notes  were  not  taken  in  payment  for  any  intoxicating 
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liquors  so  sold.  A  part  of  the  consideration  of  the  mortgage 
notes  consisted  of  machinery  and  articles  adapted  to  and  used  in 
the  business  of  bottling  lager  beer,  and  the  plaintiff  knew  when 
he  made  the  sale  and  took  the  mortgage  that  the  claimants  in- 
tended to  engage  in  that  business. 

DreWy  Jordan  ^  B\u:kley^  for  the  plaintiff. 

Ladd  ^  Fletcher  and  Crawford  D.  Herdng,  for  the  claimants. 

Clark,  J.  The  plaintiff  is  entitled  to  judgment  unless,  as  a 
part  of  the  contract  of  sale,  he  did  some  positive  act  to  aid  the 
claimants  in  their  unlawful  occupation.  The  sale  was  not  ren- 
dered illegal  by  the  plaintiff's  knowledge  that  the  claimants 
would  use  the  property  sold  for  the  advancement  of  their  illegal 
business.  Delavina  v.  Hill,  65  N.  H.  94,  and  cases  cited ;  Brysm 
V.  HaUy,  ante^  p,  837.  No  facts  are  found  which  show  anything 
beyond  the  plaintiff's  mere  knowledge  of  the  intention  of  his 
vendees,  and  the  case  comes  within  the  rule  laid  down  in  the 
authorities  cited. 

Judgment  for  the  plaintiff. 

All  concurred. 


Cods, 
Dec.,  1895. 

Amey  r.  "Winchester. 

Buckley  v.  Same. 

The  respoDsibility  of  an  innkeeper  for  the  goods  of  hin  guest  does  not  extend 
to  one  who  is  at  the  inn  for  some  special  purpose  not  connected  with  pas- 
sage or  travel. 

Case,  against  an  innkeeper,  by  each  plaintiff  for  the  loss  of 
his  hat.  Facts  found  by  the  court.  [Near  the  entrance  to  the 
dining-room  of  the  defendant's  hotel  in  Manchester,  he  has  a 
rack  on  which  his  guests  are  invited  to  deposit  their  hats  while 
eating  their  meals.  On  the  evening  of  January  8,  1895,  he  pro- 
vided in  his  dining-room  a  banquet  for  a  club,  under  a  contract 
by  which  the  club  agreed  to  pay  a  specified  sum  for  each  plate. 
About  one  hundred  persons,  mainly  residents  of  Manchester,  at- 
tended the  banquet.  The  plaintiffs  were  not  members  of  the 
club.     They  arrived  at  the  hotel  that  evening,  registered  their 
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names,  and  were  asdigned  a  roora,  which  they  occupied.  Thej 
attended  the  banquet  by  invitation  of  the  club,  which  paid  for 
their  plates.  On  entering  the  dining-room,  they,  in  common 
with  others,  deposited  their  hats  on  the  rack.  About  eleven 
o'clock  they  left  the  banquet,  intending  to  return  before  it 
closed,  and  without  taking  their  hats  went  to  their  room,  where 
they  remained  more  than  an  hour.  On  their  return  they  found 
the  banquet  ended,  the  doors  of  the  dining-room  closed,  and 
their  hats  missing.  They  lodged  at  the  hotel  that  night,  and 
the  next  morning  demanded  their  hats  of  the  defendant,  who 
was  unable  to  produce  them  and  refused  to  pay  for  them. 
There  was  no  actual  negligence  on  the  part  of  the  defendant. 

Drew,  Jordan  ^  Buckley,  for  the  plaintiffs. 

Isaae  L.  Heath  and  Ladd  ^  Fletcher ,  for  the  defendant. 

Blodgbtt,  J.  To  subject  the  defendant  to  liability  as  inn- 
keeper, it  must  appear  not  only  that  the  plaintift*'s  goods  were 
lost  at  his  inn,  but  that  he  was  acting  in  the  capacity  of  inn- 
keeper when  the  goods  were  lost,  and  that  the  plaintiffs  were 
his  guests;  or,  in  other  words,  that  the  plaintiffi  were  at  the 
inn  for  purposes  which  the  common  law  recognizes  as  the  pur- 
poses for  which  inns  are  kept,  namely,  the  accommodation  and 
entertainment  of  travelers  and  wayfaring  men,  and  not  for  those 
who  may  be  there  for  some  special  purpose  not  connected  with 
passage  or  travel.  Calye^s  Oise,%  Co.  32,  and  note;  Qarler '^. 
Hobbs,  12  Mich.  52,-83  Am.  Dec.  762;  Fitch  v.  Casler,  17  Hun 
126;  Gastenhofer  v.  Clair,  10  Daly  (N.  Y.)  265,  266;  11  Am. 
&  Eng.  Enc.  Law  20,  21 ;  62  Am.  Dec.  590,  note. 

Dpon  the  facts  as  reported,  we  think  the  rigorous  rule  that 
makes  the  landlord  of  an  inn  responsible  for  the  goods  of  his 
guests  under  almost  all  circumstances,  and  without  proof  of  neg- 
ligence or  fault  on  his  part  or  of  those  in  his  employ,  cannot  be 
extended  so  as  to  protect  the  plaintiffs,  for  as  to  the  banquet 
where  the  loss  occurred,  and  which  they  attended  on  the  invita- 
tion  and  at  the  expense  of  the  club,  the  plaintiffs  are  justly  to  be 
regarded  as  its  guests,  and  not  of  the  defendant,  as  innkeeper  or 
otherwise,  who  simply  provided  the  banquet  as  caterer  under  a 
contract  with  the  club,  without  any  lien  or  claim  for  compensa- 
tion against  its  guests,  and  with  no  right  or  power  to  exclude 
anybody  from  participating  in  its  festivities  whom  the  club 
might  properly  invite. 

]N  either  by  contract  nor  by  operation  of  law  was  the  defendant 
acting  in  the  character  of  innkeeper  as  to  the  club,  and  still  less 
as  to  its  guests,  who  would  have  had  no  right  whatever  to  at- 
tend except  upon  its  invitation.     Both  the'  club  and  its  guests 
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came  not  as  ordinary  travelers  to  an  inn,  but  as  to  a  banquet, 
for  the  purpose  of  participating  in  and  enjoying  its  festivities. 
And  likewise  as  to  both,  the  fact  that  the  defendant  chanced  to 
be  keeping  an  inn  and  served  the  banquet  there  makes  his  lia- 
bility no  greater  than  that  of  any  other  person,  not  an  inn- 
keeper, who  might  have  taken  and  executed  the  contract  either 
at  the  inn  or  elsewhere.  One  may  be  an  innkeeper  without 
being  a  club  caterer,  or  he  may  be  a  club  caterer  without  being^ 
an  innkeeper,  or  he  may  be  both ;  but  if  he  is,  the  two  em- 
ployments are  so  far  separate  and  distinct  in  respect  of  duties 
and  liabilities  as  not  to  make  him  responsible  in  the  one  capac- 
ity for  liabilities  incurred  in  the  other.  See  Miner  v.  Staples^  71 
Me.  316,-36  Am.  Rep.  318. 

Nor  does  the  fact  that  the  plaintiifs  had  registered  and  been 
assigned  a  room  in  the  inn  affect  the  legal  status  of  either 
party.  As  to  the  banquet  where  the  loss  occurred,  "  which  was 
not  furnished  to  the  guests  of  the  house  and  was  not  one  of  the 
meals  provided  for  them,*'  the  plaintiffs'  registration  and  assign- 
ment put  them  in  no  different  position  in  a  legal  sense  than  they 
would  have  occupied  if  they  had  registered  and  obtained  a  room 
elsewhere,  or  if  the  defendant  had  served  the  banquet  at  som& 
place  separate  from  and  disconnected  with  his  inn. 

Not  having  lost  their  property  at  the  defendant's  inn  in  the 
character  of  guests,  but  in  the  execution  of  a  purpose  distinct 
from  their  accommodation  as  guests,  the  plaintiffs'  actions  are 
not  maintainable.     Authorities  supra. 

Other  grounds  of  defence  need  not  be  considered. 

Judgment  for  the  defendant. 
Carpenter,  J.,  did  not  sit :  the  others  concurred. 


Coos, 
Dec.,  1895. 


State  v.  Williams,  Ap't. 
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Justices  of  the  peace  and  police  courts  are  authorized,  subject  to  appeal,  to  -sg^^l 

hear  and  determine,  upon  a  plea  of  not  guilty,  complaints  charging  a  viola-  I  70    211 

tion  of  c.  112,  P.  S.,  of  the  sale  of  spirituous  and  intoxicating  liquors,  when  " 
the  penalty  prescribed  for  the  ofifence  charged  is  a  fine  of  ten  dollars. 

Appeal,  from  the  police  court  of  Northumberland.     The  de- 
fendant was  convicted  in  the  police  court  upon  his  plea  of  not 
guilty  to  a  complaint  charging  him  with  keeping  for  sale  lager 
vol.  lxviii.    30 
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beer  and  fermented  cider,  and  sentenced  to  pay  a  fine  of  ten  dol- 
lars and  costs.  Fropa  this  conviction  and  sentence  the  defendant 
appealed,  and  having  entered  his  appeal  in  the  supreme  court, 
moved  to  dismiss  the  same,  claiming  that  the  judgment  appealed 
from  was  unauthorized  and  void,  and  that  police  courts  have  not 
jurisdiction  to  hear  and  determine,  upon  a  plea  of  not  guilty,  any 
offience  arising  under  c,  112,  P.  S.,  of  the  sale  of  spirituous  and 
intoxicating  liquor. 

Herbert  I.  Goss,  solicitor  (with  whom  were  James  W.  Bemick 
and  Daniel  C.  Remich)^  for  the  state. 

Drew^  Jordan  ^-  Buckley  and  Robert  N.  Chamberlm^  for  the 
defendant. 

George  B,  Cox,  in  behalf  of  the  Law  and  Order  League  of  New 
Hampshire,  filed  a  brief 

Parsons,  J.  Whether  s.  28,  c.  112,  P.  S.,  is  modified  by  c.  117, 
Laws  1895,  and  whether  that  act  is  void  because  of  constitutional 
limitations,  are  questions  which  it  is  not  necessary  to  consider  in 
the  present  case.  It  is  conceded  that  the  legislature  had  consti- 
tutional power  to  confer  the  jurisdiction  exercised  in  the  present 
case ;  and  that  by  the  general  provisions  of  the  Public  Statutes, 
-c.  248,  ss.  3-7,  such  jurisdiction  is  conferred  upon  police  courts 
unless  the  ffeneral  authority  there  given  over  **  any  prosecution 
-or  action  ot  a  criminal  nature''  does  not  extend  to  cases  under c. 
112,  because  of  the  limitations  imposed  by  s.  28  of  that  chapter. 
The  claim  is  that  by  this  section  justices  and  police  courts  have 
jurisdiction  merely  to  bind  over  to  the  supreme  court  persons 
charged  with  any  offence  mentioned  in  the  chapter,  even  if  the 
offence  charged  would  otherwise  be  within  their  general  author- 
ity to  hear  and  determine.  The  section  is  as  follows  :  "  Sect  28. 
Ii  upon  proceedings  had  before  a  justice  or  police  court  for  any 
offense  mentioned  in  this  chapter,  the  accused  shall  f)lead  not 
guilty,  and  the  justice  or  court,  on  hearing  the  evidence,  is  of 
opinion  that  he  is  guilty  of  the  offense  charged,  the  justice  or 
court  shall  order  the  offender  to  recognize,  with  two  or  more  suffi- 
cient sureties,  in  a  sum  not  less  than  two  hundred  nor  more  than 
four  hundred  dollars,  to  appear,  .  .  .  and  in  the  meantime  to  be 
of  good  behavior,  and  not  to  violate  any  provision  of  this  chap- 
ter." Beside  numerous  oflfences  not  within  the  jurisdiction  of 
justices  or  police  courts,  as  defined  in  the  Public  Statutes,  to  hear 
and  determine,  the  chapter  mentions  oflFences  in  ss.  14  and  17, 
the  only  penalty  for  which  is  a  fine  of  ten  dollars.  Does  s.  ^8 
apply  only  to  cases  where  a  justice  or  police  court  has  not  other- 
wise jurisdiction  to  hear  and  determine,  or  is  the  general  jurisdic- 
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tion  conferred  in  c.  248,  supra,  coaferred  with  the  proviso,  "  except 
offenses  mentioned  in  e.  112  '^  ?  What  was  the  intent  of  the  legis- 
lature in  the  enactment  in  1891  in  the  general  body  of  statute 
law,  under  the  title  of  the  Public  Statutes,  of  the  two  sections, 
which,  literally  construed,  appear  to  be  in  conflict  ?  That  inten- 
tion is  to  be  ascertained  by  competent  evidence  and  not  necessa- 
rily by  the  application  of  arbitrary  rules.  Opinion  of  the  Justices, 
66  K  H.  650,  651,  661-670.  Either  the  general  provisions  of  c. 
248  must  be  read  with  the  proviso,"  except  the  offences  mentioned 
in  c.  112,"  or  the  authority  to  bind  over  in  s,  28,  c^  112,  was 
intended  to  be  exercised  only  in  cases  where  the  justice  or  police 
court  had  not  authority  to  hear  and  determine.  By  the  literal 
conflict  we  are  forced  to  the  adoption  of  one  construction  or  the 
other. 

Our  attention  has  been  called  to  State  v.  Perkins,  63  N.  H.  89, 
and  State  v.  Thornton,  63  N.  H.  114,  115,  as  construing  similar 
lanffua^e  in  the  General  Laws,  c.  109,  s.  22,  to  mean  that  justices 
and  police  courts  have  not  authority  to  hear  and  determine  such 
offences.  Neither  these  cases  nor  the  general  rule  that  the  legis- 
lature in  re-enacting  a  statute  in  the  same  language  is  presumed 
to  have  adopted  the  meaning  already  given  it  by  the  courts  (Bish. 
Wr.  L.,  s,  97)  are  necessarily  decisive  of  the  present  case.  The 
question  remains,  what  was  the  intent  of  the  legislature  in  1891. 
"  Ordinarily,  if  there  are  a  general  statute  and  one  local  or  special 
on  the  same  subject  in  conflicting  terms,  neither  abrogates  the 
other,  but  both  stand  together.  .  .  .  But  where  from  anything 
cognizable  by  the  judges  they  are  satisfied  the  general  law  was 
meant  to  supersede  the  local  or  special,  they  will  give  it  such 
effect."  Bish.  Wr.  L.,  s,  112  b.  The  sections  under  discus- 
sion are  parts  of  one  act,  though  found  in  diflerent  chapters, 
and  the  whole  body  of  the  act  is  competent  for  consideration 
upon  the  question  of  legislative  intent.  Hitchins  v.  PettingiU,  58 
N.  H.  386,  390.  Assuming  that  the  legislative  intent  in  1878  was 
as  found  in  the  cases  cited  {State  v.  Perkins,  State  v.  Thornton, 
supra), —  a  point  upon  which  no  opinion  is  now  expressed, —  such 
changes  were  introduced  in  1891  as  compel  a  finding  of  a  con- 
trary intent  in  the  Public  Statutes.  For  though  the  words  of  s, 
28  do  not  differ  materially  from  the  language  used  in  the  corre- 
sponding section  of  the  General  Laws,  nevertheless  the  changes 
made  in  c,  248,  entitled  "  Courts  of  criminal  jurisdiction,"  with  cor- 
responding alterations  in  the  liquor  statute,  establish  the  legisla- 
tive intent  to  enact  in  1891  a  code  of  procedure  uniform  in  all 
criminal  cases.  If  the  legislature  intended  a  special  procedure  in 
liquor  cases  in  1878,  in  1891  the  contrary  purpose  cannot  be  mis- 
taken. Under  the  General  Laws,  upon  a  plea  of  guilty  or  nolo 
contendere,  a  justice  was  authorized  to  render  final  judgment  and 
sentence  in  any  case  where  the  fine  was  fixed  by  law  and  did  not 
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exceed  one  hundred  dollars  (G.  L.,  c.  252,  s.  7);  and  by  Laws 
1881,  c.  5,  s,  1,  like  authority  was  given  police  courts  upon  the 
same  pleas  in  cases  where  the  fine  did  not  exceed  two  hundred 
dollars  and  the  term  of  imprisonment  did  not  exceed  six  months. 
By  special  provisions  of  the  liquor  statute  (G.  L.,  c.  109,  ss.  20, 
21),  a  justice  or  police  court  had  like  authority  over  any  offence 
mentioned  in  that  chapter  upon  a  plea  of  guilty  or  nolo  caiitenderey 
or  in  case  the  accused  elected  a  trial  by  the  justice  or  court  and 
filed  a  writing  waiving  his  right  of  appeal.  These  provisions  are 
found  without  change  in  the  Commissioners'  Report  upon  the 
Public  Statutes  {c.  Ill,  ss.  28,  29;  c.  247,  ss,  4,  8) ;  but  the  gen- 
eral sections  were  amended  by  the  legislature  by  adding  to  each 
the  clause  previously  found  only  in  the  liquor  statute,  authoriz- 
ing final  judgment  and  sentence  if  the  accused  elects  a  trial  by 
such  court  or  justice  and  in  writing  waives  his  riffht  of  appeal. 
Section  4,  c,  247  of  the  Report  was  also  amended  with  the  evi- 
dent purpose,  perhaps  not  entirely  successful  (P.  S.,  c.  112,  ss.  27, 
33),  of  including  within  it  the  offences  mentioned  in  the  chapter 
upon  the  sale  of  liquor.  At  the  same  time  ss.  28  and  29  of  c. 
Ill  of  the  Commissioners'  Report  (G.  L.,  e.  109,  ss,  20,  21)  were 
stricken  out.  Report  of  Joint  Special  Committee  on  the  Public 
Statutes,  p.  21,  s.  106 ;  p.  34,  ss.  171, 172.  These  changes  are  sub- 
stantial evidence  of  great  weight  tending  to  establish  an  inten- 
tion to  make  general  what  was  before  special.  The  intention  was 
not  to  deprive  a  person  accused  of  a  statutory  offence  in  relation 
to  the  sale  of  liquor  of  the  right  to  elect  a  trial  before  a  justice  or 
police  court,  but  it  was  to  extend  that  privilege  to  all  offenders. 
Hence  the  provision  directing  justices  to  bind  over  in  all  cases 
remained  as  it  had  been  since  1867  (G.  S.,  c.  99,  s.  16;  Commis- 
sioners' Report,  G.  S.,  c.  100,  s.  16),  subject  to  the  proviso,  unless 
the  accused  elects  a  trial  in  the  manner  prescribed.  The  legis- 
lature understood  this  special  provision  was  as  much  an  exception 
to  the  comprehensive  terms  of  s.  28,  c,  112,  P.  S.,  standing  in 
the  general  chapter  upon  criminal  procedure,  as  it  was  when 
placed  in  the  liquor  statute.  This  view  was  held  because  of 
a  general  understanding  that  all  the  provisions  of  c.  248  applied 
according  to  their  terms  to  criminal  proceedings  generally.  It 
cannot  logically  be  said  that  the  legislature  understood  that 
s.  8  of  c.  248,  P.  S.,  by  its  general  terms  limits  the  applica- 
tion of  s.  28,  e.  112,  without  admitting  that  s.  3  has  a  similar 
effect.  The  amendments  cited  could  not  have  been  made  as  they 
were  made  except  upon  a  legislative  understanding  that  the  pro- 
visions of  c.  248  applied  to  all  cases  to  which  they  were  in  terms 
applicable.  Such  understanding  is  the  legislative  intent.  The 
legislative  understanding  that  the  provisions  of  c.  248  applied  to 
all  cases  established  by  the  amendments  made  in  the  course  of  its 
adoption,  is  conclusive  evidence  of  the  legislative  intent  in  the 
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enactment  of  s,  28,  c.  112,  and  ss.  3-7,  e.  248,  P.  S.  The  latter 
sections  confer  jurisdiction  in  all  cases,  and  the  direction  of  the 
former  section  to  bind  over  is  not  intended  to  and  does  not  vio- 
late the  general  principle  of  uniformity  and  establish  a  peculiar 
rule  in  liquor  cases,but  merely  prescribes  the  procedure  when  the 
offence  charged  is  not  within  the  general  jurisdiction  of  the  justice 
or  police  court.  As  by  the  statutes  in  force  before  the  enactment 
of  e.  117,  Laws  1895,  which  are  not  affected  directly  or  by  impli- 
cation by  that  act,  the  police  court  had  jurisdiction  to  hear  and 
determine  the  offence  charged,  the  judgment  rendered  was  valid, 
and  the  case  is  properly  brought  before  this  court  by  appeal. 

Motion  to  i.rniss  denied^ 
All  concurred. 


Memorandum. 

Chief  Justice  Dob  died  on  the  ninth  day  of  March,  1896. 

On  the  first  day  of  April,  1896,  Mr.  Justice  Carpenter  was  ap- 
pointed chief  justice  of  the  court  to  fill  the  vacancy  occasioned 
by  the  death  of  Chief  Justice  Dob. 

On  the  fourteenth  day  of  April,  1896,  Mr.  Robert  Gordon 
PiKB  was  appointed  an  associate  justice  of  the  court  to  fill  the 
vacancy  occasioned  by  the  appointment  of  Mr.  Justice  Car- 
penter to  be  chief  justice,  and  took  his  seat  upon  the  bench, 
April  21,  1896,  at  the  trial  term  then  held  at  Lebanon. 
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Rockingham,  } 
June,  1896.  \ 

FoLSOM,  Adm'ry  i\  Concord  &  Montreal  Railroad. 

In  an  action  against  a  railroad  for  causing  the  death  of  a  traveler  at  a  high- 
way crossing  la  the  compact  part  of  a  city,  evidence  that  there  was  no  flag- 
man stationed  at  the  crossing,  and  that  the  train  was  running  at  a  high  rate 
^  ^  of  speed,  which  was  not  diminished  after  the  dangerous  situation  of  the 

72  ^  traveler  was  discovered,  is  sufficient  to  warrant  a  finding  of  negligence  on 

72  372  the  part  of  the  defendants. 

72    874 

One  suddenly  put  in  peril  and  compelled  to  choose  upon  the  instant  between 
dangerous  alternatives  is  not  chargeable  with  negligence,  as  matter  of  law, 
for  an  error  of  judgment  in  adopting  the  most  hazardous  course. 

The  creator  of  a  dangerous  situation  is  liable  to  one  who  could  not  escape 
therefrom  by  the  exercise  of  due  care,  although  unable  to  prevent  the  injury 
after  discovering  the  latter^s  peril. 

Upon  the  question  of  the  probable  behavior  of  a  horse  when  in  proximity  to 
an  approaching  train,  evidence  of  the  conduct  of  other  horses  under  similar 
circumstances  is  admissible. 

Casb,  for  negligently  causing  the  death  of  George  F.  McMur- 
phy,  the  plaintiff's  intestate.  Trial  by  jury  and  verdict  for  the 
plaintiff. 

February  13,  1891,  McMurphy,  while  riding  in  a  sleigh  drawn 
by  one  horse,  was  struck  by  the  defendants'  locomotive  engine  at 
the  Massabesic-street  crossing  in  East  Manchester,  and  so  injured 
that  he  died.  The  crossing  is  in  the  compact  part  of  the  city. 
At  the  crossing  and  for  a  long  distance  easterly  of  it  both  the 
railroad  and  the  street  run  nearly  east  and  west,  making  with 
each  other  at  their  intersection  on  the  crossing  an  acute 
angle.  Opposite  the  crossing,  and  abutting  upon  it.  Cypress 
street  opens,  leading  southerly.  A  large  shoe  factory  building 
stands  on  the  easterly  corner  of  that  street  and  Massabesic  street. 
The  defendants  have  a  side  track  extending  along  by  the  building 
and  between  it  and  Massabesic  street.  At  the  time  of  the  acci- 
dent the  street  was  icy.  The  snow  had  been  plowed  out  of 
the  traveled  path  to  the  width  of  eight  or  ten  feet,  and  shov- 
eled up  from  the  road  toward  the  side  track  and  from  the  side 
track  toward  the  road,  making  a  hard  ridge  or  bank  between  the 
street  and  the  side  track.  A  flat  car  and  a  box  car  stood  on  the 
side  track,  one  near  each  end  of  the  factory  building.  There  was 
a  depression  in  the  street  at  the  crossing  caused  by  removing  the 
snow  from  the  track.  At  a  point  593  feet  easterly  of  the  cross- 
ing there  was  a  pile  of  sleepers  by  the  side  of  the  railroad. 
Jewett  street,  leading  southerly,  intersects  with  Massabesic  street 
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at  a  point  393  feet  easterly  of  the  crossing.  From  the  crossing 
nearly  to  Jewett  street  there  was  a  bank  wall  between  the  rail- 
road track  and  the  street.  McMurphy  and  the  defendants'  train 
were  both  going  westerly  towards  the  crossing.  At  the  whistling- 
I)ost,  eighty  rods  distant  from  the  crossing  (at  which  point  the 
train  was,  by  reason  of  a  curve,  out  of  McMurphy's  sight),  the 
whistle  was  properly  sounded,  and  thence  to  the  crossing  the  bell 
was  continuously  rung.     There  was  no  flagman  at  the  crossing. 

The  plaintiff's  evidence  tended  to  show  that  the  train  was  run- 
ning thirty  to  thirty-five  miles  an  hour  (forty-four  to  fifty-one  feet 
a  second),  and  did  not  slacken  its  speed  until  McMurphy  was 
struck ;  that  McMurphy's  horse  was  somewhat  afraid  of  the  cars^ 
requiring  considerable  effort  to  control  him  when  near  them, 
though  he  never  became  wholly  unmanageable ;  that  when  the 
train  reached  the  pile  of  sleepers  an  alarm  was  blown  upon  the 
whistle;  that  this  was  the  first  intimation  McMurphy  had  of  the 
approaching  train ;  that  until  this  time  he  had  been  driving  at 
the  rate  of  five  or  six  miles  an  hour  (seven  to  nine  feet  a  sec- 
ond); that  he  was  then  nearly  opposite  the  easterly  end  of  the 
factory  building  and  some  100  to  120 feet  from  the  crossing;  that 
the  traveled  path  of  the  street  was  at  this  point  twelve  to  fifteen 
feet  from  the  railroad  track;  that  at  the  sound  of  the  alarm 
McMurphy  turned  his  head,  appeared  to  see  the  train,  swung  his 
whip,  ur^ed  his  horse  to  greater  speed,  and  drove  directly  upoa 
the  crossing;  that  the  engine  struck  the  back  of  the  sleigh  about 
six  inches  from  the  left-hand  corner:  that  the  horse  exhioited  no 
si^ns  of  fright  till  he  reached  the  crossing,  and  was  not  then  at 
all  unmanageable ;  that  on  account  of  the  cars  on  the  side  track, 
and  the  ridge  or  bank  of  snow,  it  was  not  possible  for  McMurphy 
to  turn  into  Cypress  street  without  going  upon  the  crossing.  The- 
defendants'  motion  for  a  nonsuit  was  denied  and  they  excepted. 

A  witness  for  the  plaintiff  (found  by  the  court  to  be  qualified 
for  the  purpose)  was  permitted  to  testify,  subject  to  the  defend- 
ants' exception,  that  a  train  coming  from  the  rear  would  be  more 
likely  to  frighten  a  horse  than  one  approaching  him  in  front,  and 
that  the  horse  would  be  likely  to  manifest  more  fright  when  the 
train  was  opposite  him. 

The  court  declined  to  instruct  the  jury  that  **  if  the  jury  find 
that  McMurphy  consciously  drove  in  front  of  the  approaching 
train,  his  administrator  cannot  recover  of  the  defendants,  unless 
the  defendants,  after  discovering  McMurphy's  danger,  might  have 
prevented  the  accident  by  the  use  of  ordinary  care,"  and  the  de- 
fendants excepted.  They  also  excepted  to  instructions  given  as 
follows :  "  If  you  find  McMurphy  was  put  in  sudden  peril  in  con- 
sequence of  the  negligence  of  the  defendants,  or  for  any  reason 
for  which  he  was  not  responsible,  and  adopted  a  course  which  in 
ordinary  circumstances  a  prudent  person  would  not  have  adopted, 
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he  18  not  necessarily  chargeable  with  negligence ;  but  the  test  is, 
would  an  ordinarily  prudent  person  under  the  same  circumstances 
have  done  as  he  did." 

Greenleaf  K,  Bartlett  and  Edwin  G.  Eastman,  for  the  plaintiflf. 

Frank  S.  Streeier  (with  whom  were  Joseph  W.  Fellows  and  John 
S.  H,  Frink),  for  the  defendants.  We  desire  to  call  attention  to 
two  questions :  (1)  The  admission  of  the  so-called  expert  testi- 
mony ;  and  (2)  the  motion  for  a  nonsuit. 

Subject  to  exception,  the  witness  testified  that  a  train  coming 
from  the  rear  would  be  more  likely  to  frighten  a  horse  than  one 
approaching  him  in  front,  and  that  the  horse  would  be  likely 
to  manifest  more  fright  when  the  train  was  nearly  opposite 
him.  This  was  not  an  opinion  based  upon  the  witness's  observa- 
tion of  the  transaction  or  thing  in  controversy,  and  so  does  not 
<;ome  within  the  New  Hampshire  rule  on  that  subject.  Hardy  v. 
Merrill,  56  N.  H.  227,  241.  It  was  an  opinion  based  upon  the 
^vitness's  general  knowledge  and  experience.  It  was  expert  testi- 
mony, or  it  was  nothing.  With  all  its  liberality,  we  do  not 
understand  that  the  Kew  Hampshire  rule  goes  to  the  extent  of 
permitting  non-experts  to  give  opinions  based  upon  facts  learned 
from  the  testimony  of  others.  In  order  to  entitle  one  not  an 
expert  to  give  his  opinion,  he  must  have  personally  observed  the 
transaction  as  to  which  he  testifies. 

Our  objection  to  the  testimony  is  that  it  was  not  given  on  a 
question  which  is  a  proper  subject  for  such  evidence.  "Upon 
subjects  of  general  knowledge  which  are  understood  by  men  in 
general,  and  which  a  jury  are  presumed  to  be  familiar  with,  wit- 
nesses must  testify  as  to  facts  alone,  and  the  testimony  of 
witnesses  as  experts  merely  is  not  admissible."  Jones  v.  Ticker, 
41  K  H.  546,  547.  This  fairly  states  the  general  rule.  How  has 
it  been  applied  by  the  courts  ?  In  Concord  Railroad  v.  Greeley, 
23  N.  H.  237,  it  was  held  that  the  question  of  the  effect  of  a  rail- 
road passing  through  a  farm  was  not  a  proper  one  for  such  testi- 
mony. "  The  testimony  of  experts  that  leaving  a  dwelling  house 
unoccupied  for  a  considerable  time  was  an  increase  of  risk  was 
rightly  rejected,"  as  it  "  was  a  subject  within  common  knowl- 
edge." Luce  V.  Insurance  Co.,  105  Mass.  297.  To  the  same  effect 
are  3Iulry  v.  Insurance  Co.,  5  Gray  541,  and  Thayei^  v.  Insurance 
Co.,  70  Me.  531,  539. 

Whether  placing  staves  upon  the  top  of  an  arch  to  dry  is  a 
safe  way  to  use  a  dry-house  { White  v.  Ballou,  8  Allen  408) ; 
whether  a  sleigh  runner  crossing  a  track  at  a  certain  angle 
could  have  been  caught  (Tuttle  v.  Lawrence,  119  Mass.  276,279;" 
Patterson  v.  Colebrook,  29  N".  H.  94) ;  whether  a  boat  was  hung  in 
such  a  position  that  it  would  be  manifestly  unsafe  to  get  into  it 
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(Simmons  v.  Steamboat  Co.^  97  Mass.  361,  371);  whether  a  brush 
fire  set  in  a  certain  way  would  probably  spread  (Higgiiis  v.  Dewey  ^ 
107  Mass.  494,  496) ;  whether  a  certain  construction  of  a  build- 
ing increased  the  risk  of  fire  {Insurance  Co.  v.  Cotkeal,  7  Wend. 
72,  77,  79);  whether  a  building  is  so  situated  as  to  be  likely  to 
communicate  fire  to  another  building  {Railroad  v.  Kellogg^  94 
U.  S.  469,  472,  473) ;  whether  a  fence  was  sufficient  to  turn  stock 
{Enright  v.  Railroad,  33  Cal.  230 ;  Sowers  v.  Dukes,  8  Minn.  23), 
are  not  questions  for  expert  testimony. 

The  question  here  is  not  as  to  the  admission  of  the  opinion  of  a 
witness  based  upon  what  he  saw,  but  as  to  what  is  a  proper  sub- 
ject for  expert  testimony.  If  the  facts  considered  in  the  forego- 
ing cases  are  matters  of  common  knowledge,  it  seems  to  us  that 
the  efiect  upon  a  horse  of  a  railway  train  approaching  from  .the 
rear  must  be  equally  so. 

This  evidence  was  introduced,  not  to  show  that  the  horse 
was  frightened,  but  to  create  a  situation  which  might  account 
for  what  the  decedent  did.  It  was  oftered  "  as  bearing  upon  the 
action  of  Mr.  McMurphy  as  exercised  there.  The  appearance 
of  the  horse  when  the  train  first  blew  the  danger  signal  might 
not  indicate  what  the  horse  would  do  when  the  train  got  nearly 
abreast  of  him."  From  this  testimony  the  jury  were  asked  to 
infer,  not  that  the  horse  was  frightened,  but  that  he  would  have 
been  frightened  if  McMurphy  had  stopped;  and  having  drawn 
this  inference,  to  further  find  that  it  was  not  negligent  to  drive 
on.  It  was,  in  substance,  allowing  the  witness  to  testify  that  it 
would  not  have  been  prudent  to  stop.  Or,  to  put  it  in  the  form 
the  question  went  to  the  jury,  it  allowed  the  witness  to  testify 
that  in  his  opinion  the  decedent  was  not  negligent.  This  was 
the  question  for  the  jury.  They  were  to  determine  what  the 
average  man  would  do  under  like  circumstances.  In  that  deter- 
mination they  were  to  use  their  own  average  judgment  and  not 
the  fine-spun  theory  of  some  so-called  expert.  However  excel- 
lent the  judgment  of  the  witness  may  have  been,  it  could  not  be 
used  to  assist  the  jury  in  the  discharge  of  their  duties. 

We  ask  that  the  motion  for  a  nonsuit  be  granted  because  of 
lack  of  evidence  of  care  on  the  part  of  the  decedent.  The  plain- 
tiff's claim,  based  upon  Lyman  v.  Railroad,  66  N.  H.  200,  that  in 
order  that  the  court  should  grant  this  motion  it  must  conclusively 
appear  that  the  plaintiff  was  negligent,  is  but  another  way  of 
stating  the  rule  as  laid  down  in  the  earlier  cases.'  The  motion 
should  be  granted  when  there  is  no  evidence  from  which  it 
could  fairly  he  found  that  the  plaintiff  was  in  the  exercise  of  due 
-care. 

In  this  case  the  whole  transaction  was  testified  to  by  an  eye- 
witness. From  the  testimony  it  appears  that  the  decedent  was 
driving  an  old  horse  over  a  road  he  was  familiar  with;  that 
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while  the  horse  was  somewhat  afraid  of  ears,  he  had  never 
been  unmanageable  when  near  them ;  and  that  the  decedent 
knew  of  the  approach  of  the  train  long  before  there  were  any 
signs  of  fright  exhibited  by  the  horse.  An  unsuccessful  attempt 
to  cross  in  advance  of  the  train  meant  certain  death.  McMurphy 
needed  no  time  for  reflection  to  reach  that  conclusion.  He  was 
a  cattle  trader  of  many  years  experience.  The  inexperience  of 
youth  cannot  be  advanced  as  an  excuse  for  his  folly.  As  the 
plaintiff  says,  the  situation  required  the  exercise  of  discretion, 
judgment,  and  experience,  and  the  evidence  showed  that  the 
decedent  was  one  from  whom  all  this  could  rightfully  be  de- 
manded. But  it  does  not  follow  that  because  this  was  the  situa- 
tion, the  case  must  go  to  the  jury,  no  matter  what  the  evidence 
showed.  The  exercise  of  judgment  and  discretion  was  an  essen- 
tial part  of  the  plaintiff's  case,  as  it  is  in  every  negligence  case 
where  the  parties  are  present  and  acting  at  the  time  of  an  acci- 
dent. If  there  is  no  evidence  of  the  exercise  of  judgment  and 
discretion,  then  there  is  none  of  the  exercise  of  due  care.  Un- 
der these  circumstances  and  with  this  duty  resting  upon  him, 
what  did  the  decedent  do  ?  There  were  many  courses  open  to 
him.  He  might  stop  his  horse  and  control  him  as  best  he  could 
while  the  train  passed.  This  could  not  have  been  a  difficult 
feat  for  one  of  his  skill  and  experience.  The  claim  that  the 
danger  of  a  runaway  accident  was  of  sufficient  gravity  to  justify 
him  in  driving  in  front  of  a  moving  train  "would  hardly  be  re- 
lied upon  if  the  defendant  were  not  a  corporation,"  and  would  be 
"  regarding  that  as  sufficient  evidence  to  justify  an  action  which 
would  not  be  so  regarded  in  a  suit  between  two  natural  persons." 
Hanleij  v.  Railway^  62  K  H.  274,  282.  Recognizing  the  force  of 
this  position,  the  plaintiff  argues  on  the  theory  of  what  might 
have  happened  if  the  horse  had  bolted.  The  sufficient  answer 
to  that  is  that  it  was  shown  by  the  testimony  of  several  witnesses 
that  the  decedent  had  owned  this  horse  for  many  years,  had 
made  a  practice  of  driving  him  near  the  cars  and  over  this  very 
street,  and  that  while  he  sometimes  exhibited  signs  of  fright 
when  the  cars  "  came  up  alongside  of  him,"  and  was  "  reasonably 
afraid,"  the  decedent  had  always  been  able  to  control  him. 
There  was,  then,  no  evidence  on  which  to  base  the  claim  that 
Mc-Murphy  might  reasonably  believe  the  horse  would  bolt.  It 
was  his  plain  duty  to  stop.  He  disregarded  that  duty,  and  there- 
fore should  not  recover  damages  from  the  defendants.  "  To  be 
sure,  the  statute  requires  a  railroad  company  to  give  specified 
warnings,  but  it  neither  takes  away  a  man's  senses  nor  excuses 
him  from  using  them.  .  .  .  The  danger  may  be  there,  the  pre- 
caution is  simple.  To  stop,  to  pause,  is  certainly  safe  .  .  .  and 
if  he  fails  to  do  so  it  is  of  no  consequence,  in  the  eye  of  the 
law,  whether  he  merely  misjudges  or  is  obstinately  reckless." 
^Ydds  v.  Railroad,  24  X.  Y.  430. 
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But  suppose  we  take  them  on  their  own  ground,  and  say  that 
when  McMurphy  heard  the  train  he  properly  assumed  that  the 
horse  would  bolt.  Suppose  he  rightfully  thought  what  counsel 
gravely  state  in  their  brief, —  that  the  horse  might  run  over  the 
bank  wall  and  into  the  train  which  was  to  terrify  him.  Was  he 
for  that  reason  justified  in  running  a  race  for  the  crossing  ? 

Let  us  recall  the  situation  as  described  b^  the  witnesses.  Mc- 
Murphy was  seated  in  an  old-fashioned  sleigh,  jogging  along  be- 
hind an  old  farm  horse.  It  was  a  familiar  road,  for  he  had  been 
over  it  about  once  a  week  for  manv  years.  When  more  than  a 
hundred  feet  from  the  crossing  he  neard  a  train,  looked  over  his 
shoulder,  and  saw  it  approaching  from  the  east.  The  horse  was 
entirely  under  control,  and  showed  no  signs  of  fright.  If  it  was 
dangerous  for  him  to  remain  in  the  sleigh  why  did  he  not  stop 
and  take  his  horse  by  the  bit  ?  It  could  have  been  done  in  an 
instant ;  it  is  done  so  frequently  as  to  be  no  novelty  to  an  expe- 
rienced driver  like  McMurphy.  The  worst  that  could  then  have 
happened  would  have  been  a  trifling  runaway  accident,  an  insig- 
nificant injury  to  an  old  horse  and  sleigh.*  There  was  ample  op- 
portunity for  McMurphy  to  escape  all  possibility  of  injury.  The 
fact  that  other  safe  means  of  escape  were  not  at  hand  is  no  ex- 
cuse for  his  not  using  those  available.  The  situation  was  not, 
as  claimed  by  the  plaintiflT,  one  of  sudden  and  unexpected  dan- 
ger. If  it  was  half  as  bad  as  it  is  represented,  its  perils  must 
theretofore  have  been  so  impressed  upon  McMurphy 's  mind  as  to 
cause  him  to  be  on  the  alert  for  the  approach  of  a  train.  It  was 
under  these  circumstances,  with  this  knowledge  and  experience, 
that  the  decedent  saw  fit  to  urge  his  horse  on  toward  the  cross- 
ing. He  understood  what  he  was  doing.  He  repeatedly  ap- 
plied the  whip,  and  the  horse  responded  to  that  and  apparently 
took  no  notice  of  the  train.  He  took  his  chances  and  lost.  The 
rule  of  law  whose  aid  we  invoke  is  plain  and  unchallenged. 
Was  this  evidence  such  that  a  fair  and  reasonable  man  could 
find  that  the  plaintiff  was  in  the  exercise  of  due  care  ?  Can  it 
be  due  care  for  a  man  in  the  full  possession  of  his  senses  to  in- 
tentionally drive  in  front  of  a  moving  train,  when  he  might 
have  taken  another  course  by  which  no  harm  could  come  to 
him  ?  We  believe  that  the  law  is  not  so  unreasonable  as  this  ; 
and  we  ask  the  court  to  apply  here  the  same  rule  that  it  has  al- 
ready applied  in  the  "  apparent  risk  "  cases,  and  to  hold  that  it 
requires  something  more  than  proof  of  an  accident,  and  of  the 
fact  that  the  defendant  is  a  corporation,  to  entitle  the  plaintiff  to 
recover  damages. 

Carpenter,  C.  J.  The  motion  for  a  nonsuit  was  properly  de- 
nied. The  speed  of  the  train,  the  failure  to  diminish  it  after 
McMurphy's  situation  was  discovered,  and  the  absence  of  a  flag- 
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man  were  evidence  upon  which,  under  proper  instructions,  the 
jury  might  find  a  want  of  ordinary  care  on  the  part  of  the 
defendants. 

It  was  competent  for  the  jury  to  find  that  McMurphy  was  not 
in  fault.  Without  any  misconduct  on  his  part  he  suddenly 
found  himself  in  a  situation  of  danger,  whatever  action  he  might 
take.  Several  alternatives  were  offered  him.  He  might  stop 
the  horse,  get  out  and  take  him  by  the  bit,  and  abide  the  conse- 
quences of  his  fright  when  the  train  passed  him.  He  might 
possibly  turn  about  in  the  narrow  pathway  at  the  risk  of  up- 
setting. He  might  perhaps  drive  the  horse  over  the  rid^e  or 
bank  and  upon  tne  side  track  at  a  like  risk.  He  could  jump 
out  and  abandon  the  horse  and  sleigh  to  such  fate  as  might  be- 
fall them.  It  is  plain  now  that  any  one  of  these  courses  would 
have  been  better  for  him  than  the  one  he  adopted.  With  no 
time  to  deliberate, — compelled  to  act  upon  the  instant, —  he  con- 
cluded that  he  could  get  over  the  crossing  before  the  engine 
reached  it.  He  erred  by  the  fraction  of  a  second.  If  the  train 
had  been  the  tenth  of  a  second  later,  or  the  speed  of  the  horse 
by  the  least  tittle  greater,  he  would  have  passed  the  crossing  in 
safety.  A  mere  error  of  judgment  is  not  necessarily  negligence. 
Jones  V.  Boyce^  1  Stark.  493 ;  IngaUs  v.  Bills^  9  Met.  1 ;  JEckert 
v.  RaUroady  43  N.  Y.  502,  505,  506.  The  question  was  whether 
a  person  of  average  prudence  situated  as  McMurphy  was,  pos- 
sessed of  the  same  knowledge  and  means  of  knowledge  that  he 
had  of  the  surrounding  circumstances,  including  his  impending 
•danger  and  means  of  avoiding  it,  would  or  might  have  done  as 
he  did.  It  was  a  question  of  fact  for  the  jury,  to  be  determined 
by  them  in  view  of  their  experience  in  the  affairs  of  life, —  their 
knowledge  of  the  motives  that  govern  human  action  and  of  the 
<;onduct  of  reasonably  prudent  men  in  similar  exigencies. 
To  warrant  its  withdrawal  from  their  consideration  it  would  not 
be  enough,  were  such  the  fact,  that  the  judge  at  the  trial  term 
or  the  judges  at  the  law  term  would,  if  the  question  were  sub- 
mitted to  him  or  them,  find  on  the  evidence  that  McMurphy 
was  in  fault.  To  justify  a  nonsuit  the  court  must  be  able  to  say 
that  no  reasonable  and  impartial  man  could  find  otherwise. 
The  distinction  is  broad.  "  Judges  may  be  able  reasonably  to 
say  frequently  that  although  they  would  not  upon  the  facts  have 
come  to  the  same  conclusion  to  which  the  jury  have  come,  yet 
they  .  .  .  cannot  say  but  that  reasonable  and  fair  men  might 
agree  with  the  conclusion  of  the  jury ;  or  in  other  words,  that 
although  they  would  not  have  arrived  at  the  same  conclusion,  it 
is  not  contrary  to  reason  to  arrive  at  it."  Bridges  v.  Railwayy 
L.  R.  7  H.  L.  213,  233.  The  view  taken  by  the  jury  of  Mc- 
Murphy's  conduct  cannot  be  declared  contrary  to  reason. 

The  instructions  requested  were  properly  refused.  If  the 
defendants,  by  their  negligence   in  not  providing  a  flagman  or 
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otherwise,  created  the  dangerous  situation  from  which  McMur^ 
phy  by  due  care  was  unable  to  escape,  they  were  liable,  althouffh 
after  discovering  McMurphy's  peril  they  could  not  prevent  the 
accident.  The  exception  to  the  instructions  given  raises  sub- 
stantially the  same  question  as  the  motion  for  a  nonsuit.  It 
rests  upon  the  defendants'  erroneous  position  that  the  driving 
by  McMurphy  "  consciously  "  upon  the  crossing  in  front  of  the 
approaching  train  was  conclusive  evidence  of  negligence  on  his 
part. 

The  liability  of  McMurphy's  horse  to  take  fright  at  the 
approaching  train  and  to  be  more  frightened  when  it  reached  a 
point  directly  abreast  of  hini  was  material  on  the  question 
whether  he  exercised  ordinary  care.  The  testimony  of  the  wit- 
ness relative  to  the  behavior  of  horses  when  in  near  proximity 
to  a  moving  train  of  cars  appears  to  be  the  statement  of  a  fact 
within  his  personal  knowledge  derived  from  experience  {Barron 
V.  Cobleigh,  11  N.  H.  557,  566,  567 ;  Hale  v.  Handy,  26  N.  H. 
206,  216),  rather  than  an  expression  of  opinion.     In  either  as- 

Eect  it  was  competent.  For  the  purpose  of  proving  the  proba- 
le  behavior  of  a  horse  under  particular  circumstances,  the  con- 
duct of  other  horses  in  the  same  or  a  similar  situation  may  be 
shown.  Darling  v.  Westmoreland,  52  N.  H.  401.  It  cannot  be 
presumed  that  all  men  are  so  familiar  with  the  conduct  of  horses 
when  in  the  vicinity  of  and  in  different  relative  positions  from  a 
moving  train  that  they  can  derive  no  information  on  the  subject 
from  the  opinion  of  a*^witness  expert  in  the  use  and  management 
of  horses  in  such  situations.  Barnes  v.  Heath,  58  N.  El  196 ; 
Donnelly  v.  Fitch,  136  Mass.  558;  Clinton  v.  Howard,  42^ 
Conn.  294. 

Exceptions  overruled. 

Parsons,  J.,  did  not  sit:  the  others  concurred. 
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Rockingham, 
June,  1896. 


Portsmouth  Brewing  Co.  v.  Midge. 


68    488 

fTi  180  An  action  may  be  maintained  upon  an  agreement  for  restitution  by  a  defaulter, 
without  regard  to  the  illegal  character  of  the  business  in  which  the  funds 
were  acquired. 

Assumpsit,  upon  a  written  agreement.  Trial  by  a  referee,  who 
found  for  the  plaintifts  and  reported  the  facts.  The  defendant 
introduced  no  evidence,  but  excepted  to  a  denial  of  his  motion 
for  a  nonsuit  and  to  the  admission  of  evidence. 

Samuel  W,  Emery  and  Friiik  ^  Marvin^  for  the  plaintiffs. 

Eastman^'  Young  ^  ONeill  and  Enust  L.  GuptUl,  for  the  de- 
fendant. 

Clark,  J.  Since  1886,  the  plaintiffs  have  been  engaged  in  the 
manufacture  and  illegal  sale  of  intoxicating  liquors  at  Ports- 
mouth. The  defendant  was  treasurer  of  the  corporation  from 
October  22,  1892,  to  March  1,  1894.  In  December,  1893,  the 
directors  of  the  company  claimed  that  there  was  a  shortage  in 
the  treasurer's  cash  account,  and  January  16, 1894,  the  defendant 
agreed  in  writing  to  pay  to  the  company  "  such  sum  as  may  be 
necessary  to  make  its  cash  right,"  within  thirty  days  after  a  de- 
termination of  the  amount  of  the  shortage  by  an  auditing  of  the 
books  of  the  company  by  some  competent  person  designated  by 
the  directors.  George  R.  Chapman,  a  competent  accountant, 
was  selected  to  audit  the  books,  and  his  report  was  submitted  to 
the  directors  February  24,  1894.  The  defendant  did  not  pay  the 
amount  of  the  deficit  reported  by  ttie  auditor  within  thirty  days; 
and  after  the  expiration  of  that  period,  payment  was  demanded 
of  him  and  refused.  The  money  received  by  the  treasurer  ac- 
crued from  the  illegal  business  of  the  company. 
^  The  motion  for  a  nonsuit  was  properly  denied.  By  the  agree- 
ment, the  defendant  was  to  pay  the  deficit  in  the  treasurer's  cash 
account  within  thirty  days  after  the  amount  should  be  determined 
by  a  competent  accountant.  The  business  of  the  company  to 
which  the  agreement  related  was  past  and  completed,  and  will 
not  be  affected  in  any  manner  by  the  actipn  of  the  court  in  this 
case.  Brooks  v.  Martin^  2  Wall.  70;  Planters^  Bank  v.  Union 
Bank,  16  Wall.  483;  Railroad  v.  Railroad,  66  N.  H.  100.  When 
an  illegal  contract  has  been  executed  by  the  parties  themselves, 
and  the  illegal  object  of  it  has  been  accomplished,  the  money  or 
thing  which  was  the  price  of  it  may  be  a  legal  consideration  be- 
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tween  the  parties  for  a  promise,  express  or  implied,  and  the  court 
will  not  unravel  the  transaction  to  discover  its  origin.  The  plain- 
tiffs could  prove  their  case  under  the  agreement  without  produc- 
ing any  evidence  that  their  business  was  illegal. 

Subject  to  exception,  the  plaintiffe  introduced  their  books  and 
certain  reports  relative  to  their  business,  purporting  to  have  been 
made  by  the  defendant,  as  treasurer,  to  the  directors  at  their 
monthly  meetings,  and  also  the  evidence  of  Hall,  an  expert  ac- 
countant who  examined  the  plaintiff's  books  after  the  decease  of 
Chapman.  The  books  and  papers  tended  to  show  that  Mark 
Scott  was  treasurer  of  the  conapany  from  1886  to  1892.  These 
and  the  testimony  of  Hall  tended  to  show  that  while  Scott  was 
treasurer  there  was  a  shortage  in  the  cash  account  of  $4,093.69, 
and  from  the  time  the  defendant  became  treasurer  to  March  1, 
1894,  there  was  a  further  shortage  of  $3,520.19.  This  evidence 
was  competent  to  show  the  amount  of  the  defendant's  defalcation, 
and  the  exception  is  overruled. 

The  referee  assessed  the  plaintiffs'  damages  in  the  sum  of 
$3,520.19,  that  being  the  amount  of  shortage  in  the  treasurer's 
cash  account  chargeable  to  the  defendant,  with  interest  from 
March  24,  1894,  and  there  should  be  judgment  for  the  plaintiffs 
on  the  report.  At  the  hearing,  the  plaintiffs  claimed  that  the 
defendant  was  holden  for  the  entire  shortage  in  the  treasurer's 
cash  account  under  his  agreement,  but  did  not  claim  that  he  was 
liable  upon  Scott's  bond  which  he  signed  as  surety.  A  promise 
to  pay  Scott's  deficit  contained  in  the  agreement  would  have  been 
void  as  without  consideration,  and  this  claim  was  properly  dis- 
allowed. 

Judgment  for  the  plaintiffs. 
Pike,  J.,  did  not  sit:  the  others  concurred. 


Rockingham, 
June,  1896. 


State  v.  Martin. 


An  indictment  charging  that  the  respondent  **  did  unlawfully  make  and  put 
up  a  pretended  lottery  called  policy"  sufficiently  describes  the  ofifence. 

Indictment,  charging  that  the  respondent  "did  unlawfully 
make  and  put  up  a  pretended  lottery  called  policy,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state."    Motion  to  quash. 
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Louis  6r.  Hoyt^  solicitor,  for  the  state. 

Calvin  Page,  for  the  defendant. 

Clark,  J.  *'  In  a  complaint  or  indictment  in  any  case  arising 
under  the  preceding  sections,  a  lottery  may  be  described  as  a  pre- 
tended lottery,  which  shall  be  sufficient,  whatever  the  proof  may 
be;  and  it  shall  not  be  necessary  to  allege  or  prove,  upon  trial, 
who  is  the  owner  of  the  property,  nor  who  manages,  conducts,  or 
draws  the  lottery,  or  participates  therein."  P.  8.,  c.  270,  s.  4. 
The  game  of  policy  being  a  lottery,  the  indictment  sets  forth  all 
that  is  required  under  the  statute.  It  charges  the  defendant  with 
an  oflence  in  the  words  of  the  statute,  ana  describes  to  him  the 
particular  kind  of  a  lottery  he  is  charged  with  making  and  put« 
ting  up.  State  v.  Follet,  6  K  H.  53;  State  v.  Ckirke,  33  N.  H. 
329;  State  v.  Moore,  63  K  H.  9;  Commonwealth  v.  Wright,  137 
Mass.  250;   Commonwealth  v.  Sullivan,  146  Mass.  142. 

Motion  denied. 
All  concurred. 


Rockingham, 
June,  1896. 


TUTTLE  V.   LaNGLEY. 


In  the  absence  of  a  written  contract,  one  who  occupies  a  farm  at  an  annual 

rental  is  to  be  deemed  a  tenant  at  will  from  year  to  year,  and  as  such  is 

entitled  to  the  hay  grown  upon  the  land. 
A  general  report  of  a  referee  in  favor  of  a  party  whose  conduct  in  carrying 

on  a  farm  is  brought  in  question,  is  equivalent  to  a  finding  that  he  did  all 

that  good  husbandry  required. 

Trover,  for  hay.  Facts  found  by  a  referee.  Early  in  1890,. 
the  plaintiff*  and  one  Haley,  who  owned  a  farm  in  Exeter,  had 
negotiations  with  reference  to  a  lease  of  the  farm  to  the  plaintiff 
for  the  term  of  five  years.  Haley  agreed  to  give  a  lease  for  that 
term  for  $150  a  year  and  allow  the  plaintiff  to  sell  some  of  the 
hay  raised  on  the  farm,  provided  it  was  done  so  as  not  to  injure 
the  farm;  meaning  if  any  hay  was  sold,  manures  or  other  fertil- 
izers should  be  bought  and  used.  No  agreement  in  writing  or 
memorandum  was  made  or  signed  at  this  time.  The  plaintiff 
moved  on  the  farm  about  April  1,  1890.  Haley  died  December 
21  of  the  same  year,  no  written  lease  having  been  executed.    A 
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lease  was  drawn  up  by  Haley  which  the  plaintift'  refused  to  sign 
because  they  could  not  agree  as  to  the  right  of  the  plaintiff  to 
sell  any  of  the  hay  raised  on  the  farm,  the  plaintiff  claiming  he 
was  to  have  the  privilege  of  selling  hay  if  he  left  the  farm  in  as 
good  condition  as  he  found  it.  Haley  would  not  agree  to  this, 
and  no  lease  was  signed  by  either.  About  April  1,  1891,  the 
plaintiff  left  the  farm,  leaving  in  the  barn  hay  raised  during  the 
year.  A  part  of  this  hay  was  afterward  sold  to  the  defendant 
by  the  executor  of  the  will  of  Haley.  The  plaintiff  carried  on 
the  farm  in  a  husband-like  manner  during  the  year  he  was  there. 
It  did  not  appear  whether  the  referee's  assessment  of  damages 
was  made  upon  the  basis  of  the  full  value  of  the  hay,  or  upon  its 
value  to  be  fed  out  on  the  farm. 

Eastman^  Young  ^  O^Neilly  for  the  plaintiff. 

Frink  Sf  Marvin  and  Thomas  Leavitty  for  the  defendant. 

Blodqett,  J.  The  plaintiff's  occupancy  of  the  farm  was  that 
of  a  tenant  at  will  from  year  to  year  (P.  S.,  c.  246,  s,  1 ;  Whitney 
V.  Swetty  22  N.  H.  10, 13)  and  as  such  entitled  him  to  its  annual 
fruits,  of  which  the  hay  was  one.  Felch  v.  Harriman^  64  N.  H. 
472,  473;  Plummer  v.  Currier ^  62  K  H.  287,  296,  and  authorities 
cited.  And  this  would  still  be  so,  even  if  the  hay  was  subject  to 
the  restriction  that  it  be  fed  out  on  the  farm.  Gfriswold  v.  Morse^ 
59  N.  H.  211,  214. 

As  tenant  at  will,  the  plaintiff  was  bound  to  carrj^  on  the  farm 
in  a  husband-like  manner.  Whether  he  did  so  is  a  question,  not 
of  law,  but  of  fact  (Pickering  v.  Mom^e^  67  N.  H.  533) ;  and  hav- 
ing been  found  in  his  favor  by  the  referee,  it  may  properly  be  re- 
garded as  equivalent  to  a  finding  that  good  husbandry  did  not 
require  him  to  spend  on  the  farm  that  portion  of  the  hay  now  in 
controversy.  I^oyes  v.  Patrick^  58  N.  H.  618,  619;  Whittredae  v. 
Edmunds,  63  K  H.  248,  249.  Giving  this  effect  to  the  finding, 
the  defendant  can  have  no  cause  of  complaint  as  to  the  basis  on 
Which  the  damages  were  assessed  by  the  referee ;  and  if  the  plain- 
tiff has  any,  he  has  failed  to  make  it  known. 

Judgment  on  the  re-port  for  the  plaintiff. 
All  concurred. 
VOL.  Lxvni.    31 
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Rockingham,  7 
June,  1896.  ) 

Bernard  r.  Martel,  Sanborn,  Assignee^  ClcdmanL 

An  attachment  made  on  the  third  day  of  October  is  dissolved  by  an  insolvency 
proceeding  begun  on  the  second  day  of  the  following  January. 

Assumpsit,  for  goods  sold.  Facts  agreed.  The  defendant's 
property  was  attached  on  the  writ,  October  3,  1895.  He  was  de- 
creed an  insolvent  upon  a  creditors'  petition  filed  January  2, 
1896.  If  the  insolvency  proceeding  dissolved  the  attachment, 
the  plaintiff  is  to  be  nonsuited;  otherwise,  he  is  to  have  judg- 
ment. 

Eastman^  Young  ^  O'Neill^  for  the  plaintiff. 
Drury  ^  Peaslee^  for  the  claimant. 

Chase,  J.  "  When  time  is  to  be  reckoned  from  a  day, 
date,  act  done,  or  the  time  of  an  act  done,  either  by  force  of  law 
or  by  virtue  of  a  contract  made  since  the  twenty-third  day  of  De- 
cember, eighteen  hundred  and  forty-two,  such  day,  date,  or  the 
day  when  such  act  is  done  shall  not  be  included  in  the  computa- 
tion." P.  S.,  c.  2,  s.  34.  These  terms  are  general  and  apply 
equally  whether  the  time  is  to  be  reckoned  backward  or  forward 
from  the  specified  day  or  act.  The  purpose  of  the  statute  was 
*'  to  establish  a  uniform  rule  of  computation  "  {Rkkei"  v.  Blanch' 
ardy  45  K  H.  39,  48) ;  and  there  is  no  reason  for  supposing  that 
the  uniformity  intended  was  to  be  less  extensive  than  the  terms 
used  naturally  import. 

Three  months  before  January  2,  1896, —  the  date  of  the  begin- 
ning of  the  insolvency  proceeding, —  extended  to  and  included 
October  2,  1895.  The  plaintiff's  attachment,  having  been  made 
within  that  time,  was  dissolved  by  the  proceeding.  P.  S.,  e.  201, 
ss.  26,  55. 

Plaintiff  nonsuit. 

All  concurred. 
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Rockingham,  > 
jQDe,  1896.  > 

Boston  &  Maine  Railroad  v.  Langdon  ^  a. 

In  proceedings  for  the  partition  of  real  estate,  a  sale  regularly  made  bj  a 
commissioner  duly  appointed  will  not  be  set  aside,  in  the  absence  of  fraud, 
accident,  or  mistake  affecting  the  transaction. 

It  is  not  sufficient  ground  for  setting  aside  such  sale,  that  one  of  the  owners 
was  unable  to  procure  counsel  for  the  purpose  of  delaying  it,  purchased  the 
interest  of  the  petitioners  with  a  belief  that  he  could  thereby  control  the 
proceedings  regardless  of  non-petitioning  owners,  and  acquired  the  inter- 
est of  the  remaining  cotenants  at  a  date  subsequent  to  the  sale. 

Motion,  by  the  plaintiffs,  for  confirmation  of  sale  made  by  a 
commissioner  in  proceedings  for  partition  of  certain  real  estate, 
and  for  judgment  on  his  report.  Proceedings  for  partition  were 
begun  by  two  tenants  in  common,  each  owning  one  sixth  of  the 
realty  in  question,  against  the  five  tenants  in  common  of  the 
other  four  sixths.  The  estate  not  bein^  divisible,  the  court  de- 
creed a  sale  and  duly  appointed  a  commissioner  to  sell  it.  Mary 
A.  Langdon,  one  of  the  tenants  in  common,  owning  one  sixth, 
for  the  purpose  of  preventing  the  sale,  purchased  prior  thereto 
the  shares  owned  by  the  petitioners  in  the  original  partition  pro- 
ceedings, and  requested  the  commissioner  not  to  proceed  with  the 
sale.  She  attempted  negotiations  with  the  other  owners,  but  failed 
to  agree  upon  the  price.  Two  of  these  owners  requested  the 
commissioner  to  go  on  with  the  sale.  Mrs.  Langdon  understood, 
until  otherwise  informed  by  the  commissioner,  that  her  purchase 
of  the  interest  of  the  two  petitioners  would  give  her  control  of 
the  proceedings.  The  commissioner  informed  her  that  unless 
she  bought  the  interest  of  all  the  owners,  he  would  be  obliged  to 
go  on  with  the  sale.  She  then  made  all  reasonable  efforts  to  see 
counsel  and  in  some  way  stop  the  sale,  but  failed  to  see  counsel 
before  the  sale  on  account  of  their  absence.  Understanding  the 
Boston  &  Maine  Railroad  might  bid,  she  notified  the  station  a^nt 
before  the  sale  that  she  objected  to  it,  to  which  he  replied,  "The 
property  is  advertised  for  sale,  and  we  shall  be  there."  She  at- 
tended the  sale  and  bid  upon  the  property,  which  was  sold  to  the 
Slaintiffs.  The  proceedings  were  regular  and  the  price  adequate. 
To  fraud  or  misconduct  by  any  person  in  relation  to  the  sale  is 
proved  or  alleged.  Since  the  sale,  Mrs.  Langdon  has  made  an 
agreement  with  all  her  cotenants  to  purchase  their  interests  at 
the  sum  which  they  will  receive  in  case  the  sale  is  confirmed, 
which  is  more  than  was  offered  them  by  her  before  the  sale.  All 
the  owners  appeared  by  counsel  at  the  hearing  on  the  motion  to 
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confirm  the  sale,  in  opposition  thereto,  and  offered,  in  case  the 
sale  was  set  aside,  to  nilly  indemnify  the  plaintiffs  for  any  expense 
they  had  been  to  on  account  thereof.  The  plaintiffs'  motion  was 
granted,  and  the  defendants  excepted. 

John  S.  H.  Drink  and  Sigourney  Butler  (of  Massachusetts),  for 
the  plaintiffs. 

Sargent  ^  HoUis  and  Calvin  Page^  for  the  defendants. 

Wallace,  J.  It  is  not  the  practice  in  this  state  for  sales  in 
partition  proceedings  to  be  confirmed  by  a  formal  order  of  the 
court.  Such  sales  are  treated  as  valid  if  no  objection  is  made  to 
them.  Yet,  where  objection  is  made  to  the  validity  of  the  sale, 
the  question  of  its  confirmation  or  whether  it  should  be  set  aside 
properly  arises.  A  purchaser  at  a  sale  by  a  commissioner  in  par- 
tition proceedings  enters  into  a  valid  contract  with  an  officer  of 
the  court,  which  can  be  enforced  unless  the  court  for  good  cause 
shown  shall  set  aside  the  sale.  In  determining  whether  a  sale  of 
this  kind  shall  be  confirmed  or  set  aside,  the  court  will  be  gov- 
erned by  equitable  principles.  When  the  sale  has  been  regularly 
made  in  accordance  with  the  order  of  sale  it  will  not  be  set  aside 
unless  there  has  been  some  fraud,  accident,  or  mistake  which  has 
affected  the  transaction.  2  Jones  Mort.,  s.  1637 ;  Jackson  v.  War- 
reny  82  111.  331. 

In  this  case  it  appears  that  the  proceedings  were  regular  and 
the  j)rice  adequate,  and  no  fraud  or  misconduct  by  any  person  in 
relation  to  the  sale  is  proved  or  alleged.  Neither  does  it  appear 
that  there  was  any  accident  or  mistake  connected  with  the  matter 
which  would  warrant  the  setting  aside  of  the  sale.  The  commis- 
sioner, being  requested  by  two  of  the  tenants  in  common  to  go 
on  with  the  sale,  acted  properly  in  denying  the  defendants'  re- 
quest to  delay  it  and  in  proceeding  with  the  sale.  The  fact  that 
Mrs.  Langdon  was  unable  to  get  counsel  to  delay  the  sale  does 
not  affect  the  matter,  as  it  does  not  appear  that  counsel  could 
have  aided  her,  or  that  there  was  any  good  reason  why  the  sale 
should  have  been  delayed.  If  she  was  under  a  misapprehension 
in  thinking  that  her  purchase  of  the  original  petitioners'  interest 
in  the  partition  proceedings  entitled  her  to  control  the  same,  it 
was  not  due  to  the  misconduct  or  fraud  of  any  one,  and  she  had 
abundant  opportunity  to  inform  herself  if  she  had  exercised  due 
diligence.     The  sale  cannot  be  set  aside  for  any  of  these  reasons. 

But  the  defendants  especially  urge,  in  support  of  their  position 
against  the  approval  of  this  sale,  that  Mrs.  Langdon,  since  the 
sale  and  before  the  hearing  upon  the  motion  for  confirma- 
tion, purchased  the  interests  of  her  cotenants  and  was  then  the 
sole  owner  of  the  property.     But  the  sale  should  not  be  set  aside 
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and  confirmation  refused  because  the  parties  to  the  partition  pro- 
ceedings have,  since  the  time  of  the  sale  and  before  the  confirma- 
tion, adjusted  their  diflferences  in  regard  to  the  property.  It  is 
apparent  that  when  the  parties  to  partition  proceedings  agree 
among  themselves,  at  any  time  before  the  decree  of  partition,  to 
discontinue  the  proceedings,  it  is  their  right  so  to  do.  And  it  is 
equally  apparent  that  this  would  be  so  in  the  case  of  a  judicial 
sale  up  to  the  time  of  the  purchase  of  the  property  by  a  third 
person.  After  that,  the  purchaser  has  the  right  to  have  the  sale 
confirmed,  and  to  acquire  the  property  under  his  contract,  unless 
some  reason  based  on  equitable  principles  is  shown  why  the  sale 
should  be  set  aside.  In  a  case  like  this,  when  the  sale  has  been^ 
regular,  the  price  adequate,  and  no  fraud  or  misconduct  shown 
on  the  part  of  the  purchaser  or  any  one  else,  to  allow  the  coten- 
ants  by  a  simple  agreement  among  themselves  to  set  aside  the 
sale  would  be  to  give  them  an  undue  advantage  and  one  which 
is  denied  to  the  purchaser.  It  would  enable  them  to  play  fast 
and  loose  with  the  transaction,  to  enforce  it  or  set  it  aside  accord- 
ing as  it  should  appear  after  the  sale  and  upon  further  considera- 
tion of  the  matter,  or  in  view  of  the  changed  value  of  the 
property,  it  was  for  their  interest  to  do.  To  give  them  such  a 
power  would  not  only  be  most  inequitable,  but  would  put  in 
their  hands  an  instrument  of  fraud  which  the  law  never  con- 
templated. 

Exception  overruled^ 
Parsons,  J.,  did  not  sit:  the  others  concurred. 


Rockingham,  / 
June,  1896.  ^ 

Kent  ^  a.  v.  Exeter.  

68    409 
f09    387 

Personal  estate  of  a  person  deceased  is  not  taxable  to  his  heirs,  under  P.  S., 
c.  56,  s.  26,  when  an  administrator  is  in  possession  thereof ;  but  is  taxable         I  70    46{ 
to  the  administrator  in  the  town  in  which  he  resides.  7^  4^! 

Petition,  by  George  E.  Kent  of  Pittsfield,  administrator  of 
the  estate  of  John  J.  Bell,  late  of  Exeter,  and  the  heirs  of  said 
John  J.,  residents  of  Exeter,  for  the  abatement  of  a  tax  assessed 
by  the  selectmen  of  that  town  against  the  heirs  of  John  J.  Bell, 
upon  bank  stock  belonging  to  Cell's  estate.  The  bank  stock 
was  duly  returned  for  taxation  in  Pittsfield  by  Kent,  and  there 
taxed.   "The  defendants  demur  to  the  petition. 
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Burnhamy  Broion  ^  Warren  and  William  P.  Chadwicky  for  the 
plaintift's. 

EasimaUj  Young  ^  O^Neillj  for  the  defendants. 

Parsons,  J.  The  personal  estate  of  a  person  deceased  is  taxa- 
ble to  his  administrator,  resident  in  this  state,  in  the  town  in 
which  such  administrator  resides,  except  in  the  case  of  a  special 
administrator  appointed  because  of  delay  in  determining  the 
final  grant  of  administration.  P.  S.,  c.  56,  ss.  14, 26,  27 ;  c.  188, 
s.  21;  Laws  1885,  c.  56;  Laws  1832  (Nov.  Sess.),  c.  105, 
ss.  1,  2;  Laws,  ed.  1830,  p.  556;  Laws  1827,  c.  59;  R.  S.,  c.  40, 
s.  12.  The  defendants  claim  the  personal  estate  of  the  deceased 
is  taxable  in  Exeter  to  his  heirs,  under  P.  S.,  c.  56,  s.  26.  This 
section,  corresponding  to  R.  8.,  c.  40,  s.  11,  is  intended  to  apply 
to  the  not  uncommon  case  where  at  the  time  of  the  assessment 
no  administrator  has  been  appointed.  The  section  is  as  fol- 
lows :  "  Estates  of  persons  deceased  may  be  taxed  to  the  widow, 
to  any  of  the  children,  to  the  heirs,  or  to  any  other  person  who 
will  consent  to  be  considered  as  in  possession  thereof"  P.  S.,  c. 
56,  s.  26.  If  this  section  were  the  only  statutory  provision  upon 
the  subject,  its  provisions,  upon  the  facts  alleged,  would  not  au- 
thorize the  assessment  in  Exeter  of  the  tax  complained  of. 
Upon  the  grant  of  administration,  the  title  to  all  the  personal  es- 
tate of  the  deceased  vested  in  the  administrator,  Kent,  as  trustee 
for  the  heirs  and  creditors.  Parsons  v.  Parsons^  9  N.  H.  809 ; 
Ladd  V.  Wigain,  35  N.  H.  421,  430.  The  petition  alleges,  in 
substance,   that  the  petitioner,  Kent,  was  m  possession  of  the 

Eroperty  and  consented  to  be  taxed  therefor.  The  property  not 
einff  within  any  of  the  exceptions  to  the  general  rule  that  per- 
sonal property  is  taxable  in  the  town  where  the  owner  resides 
(P.  S.,  c.  56,  ss.  1,  7,  9, 10,  15-19)  was  legally  taxable  in  Pitts- 
field.  It  was  also  there  taxable  under  the  section  cited  by  the 
defendants,  for  it  was  legally  in  the  possession  of  Kent  as  admin- 
istrator, and  his  consent,  if  necessary,  that  he  "  be  considered  as 
in  the  possession  thereof,"  is  the  only  inference  deducible  from 
the  facts  alleged.  Being  legally  taxable  in  Pittsfield,  it  could 
not  without  violation  of  constitutional  and  statutory  provisions 
be  also  taxed  in  Exeter.  Const,  art.  5;  P.  8.,  c.  55,  5.  10, 
Kent,  not  being  a  resident  of  Exeter,  was  not  required,  under 
P.  S.,  c.  57;  to  file  an  inventory  with  the  selectmen  of  Exeter, 
and  it  is  not  claimed  he  is  in  fault  for  not  doing  so.  His  failure 
to  file  such  inventory,  therefore,  does  not  prevent  the  mainte- 
nance by  him  of  this  petition.  Farmington  v.  Dovming^  67  K  H. 
441,  442;  Carpenter  v.  Dalton,  58  N.  H.  615,  617;  Trust  Co.  v. 
Portsmouth,  59  N.  H.  33 ;  Cocheco  Co.  v.  Strafford,  51  N.  H.  455, 
470-472 ;  Dewey  v.  Stratford,  40  K  H.  203,  207.     The  fact  that 
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the  property  was  taxed  to  persons  to  whom  it  was  not  legally 
taxable  cannot  prevent  the  maintenance  of  this  petition  for  the 
abatement  of  the  wrongful  assessment,  by  the  person  to  whom  it 
was  by  law  taxable,  without  disregarding  "  the  comprehensive 
standard  of  justice  which  the  legislature  plainly  established " 
and  doing  violence  to  the  principles  of  natural  justice  in  the 
spirit  of  which  the  statute  which  is  the  foundation  of  the  pres- 
ent proceeding  has  been  heretofore  construed.  Carpenter  v.  Dal- 
t07iy  TVust  Co,  v.  Portsmouth^  Dewey  v.  Stratford^  supra;  Melmn 
V.  Weare^  56  N.  H.  436;  Manchester  Mills  v.  Manchester ^  68 
K  H.  38 ;  Ferley  v.  Dolloff,  60  K  H.  504.  The  petition  being 
maintainable  by  Kent  as  administrator,  it  is  not  necessary  to 
consider  whether,  npon  the  facts,  it  could  be  maintained  by  the 
other  plaintiffs  alone. 

Demurrer  overruled. 

All  concurred. 


Rockingham,  ? 
June,  1896.    S 

Sanborn,  Assignee,  v.  Wilder  ^  a,  I  ^g  4711 

I  W    i7i\ 

An  assignee  in  insolvency  may  avoid  a  fraudulent  sale  of  the  debtor^s  inter- 
est in  a  firm  to  his  copartner,  although  made  more  than  three  months  prior 
to  the  insolvency  proceeding,  and  may  recover  the  debtor's  interest  in  the 
partnership  upon  a  final  settlement  of  its  affairs. 

When  the  assets  of  such  debtor  consist  almost  entirely  of  claims  against  an 
insolvent  partnership,  evidence  as  to  the  assets  and  liabilities  of  both  par- 
ties is  material  upon  the  question  whether  the  property  sought  to  be  re- 
covered is  necessary  for  the  payment  of  debts. 

In  such  case,  an  objection  to  the  respective  insolvency  schedules  as  a  mode 
of  proof  will  be  treated  as  waived,  if  not  specifically  stated. 

Bill  in  Equity,  by  the  plaintiff,  as  assignee  in  insolvency  of 
the  estate  of  William  W.  Wilder,  against  William  W.  and 
David  F.  Wilder,  alleging  that  a  sale  made  by  William  of  his 
interest  in  the  partnership  property  of  Wilder  &  Son  to  his 
copartner,  David,  was  fraudulent  as  to  creditors,  and  praying 
that  David  be  required  to  account.     Facts  found  by  a  referee. 

Proceedings  in  insolvency  against  William  were  commenced 
May  18,  1894,  and  the  plaintiff  was  appointed  assignee  June  16, 
1894.  In  1887,  William  gave  his  son  David  a  half  interest  in 
a  country  store,  and  formed  a  partnership  with  him,  under  the 
firm  name  of  Wilder  &  Son.  August  5,  1893,  William  sold 
his  interest  in  the  firm  to   David,  but  the  sale  was  not  made 
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in  good  faith.  There  was  no  apparent  change  in  the  possession 
or  control  of  the  visible  property  of  the  concern.  The  busi- 
ness was  conducted  after  the  sale  in  the  same  name,  in  sub- 
stantially the  same  manner,  and  by  the  same  persons  as  before. 
Debts  to  the  amount  of  more  than  J16,000  were  proved  against 
William's  estate.  They  all  accrued  after  August  5,  1893,  and 
consisted  of  his  indorsements  of  the  notes  of  Bartlett  &  Peas- 
lee  for  their  accommodation.  His  assets,  consisting  almost  en- 
tirely of  the  notes  of  that  firm,  were  less  than  $5,000.  Bartlett 
&  Peaslee  were  also  in  insolvency,  and  debts,  including  their 
notes  to  William,  to  the  amount  of  $35,000  were  proved  against 
them.  Their  assets  were  about  $6,700.  Subject  to  the  defend- 
ants' exception,  the  referee  received  in  evidence  the  schedule  of 
assets  and  of  creditors  filed  in  the  probate  court  by  William, 
and  also  Bartlett  &  Pcaslee's  schedule  of  assets. 

Wigffin  ^  Femald  and  Louis  G.  Hoyi^  for  the  plaintiff. 

Easimariy  Young  ^  O'Neilly  for  the  defendants. 

Pike,  J.  All  the  estate  of  an  insolvent  debtor,  not  exempt 
from  attachment,  including  property  sold  or  transferred  by  bim 
if  the  sale  or  transfer  is  fraudulent  as  to  creditors,  vests  in  the 
assignee.     P.  S.,  c.  201,  ss.  6,  26. 

The  question  whether  the  sale,  as  a  matter  of  law,  was  void  as 
against  the  creditors  of  William  because  there  was  no  apparent 
change  in  the  possession  of  the  visible  property  of  the  firm  {Co- 
bum  V.  Pickering^  3  N.  H.  415)  need  not  be  considered,  since  it 
is  found  that  the  sale  was  not  made  in  good  faith,  or,  in  other 
words,  was  fraudulent  in  fact. 

In  regard  to  the  defendants'  claim,  that  at  the  time  of  the  sale 
William  had  no  interest  in  the  firm  but,  on  the  contrary,  was 
largely  indebted  to  it,  it  is  suflScient  to  say  that  though  some 
evidence  on  the  subject  is  reported,  the  fact  itself  is  not  found. 
The  plaintiff  seeks  to  recover  William's  interest  in  the  property 
of  the  firm  after  a  final  settlement  of  its  affairs.  What  this  in- 
terest, if  any,  may  be,  is  a  question  to  be  determined  on  an 
accounting. 

If,  notwithstanding  the  proceedings  in  insolvency,  William's 
assets  in  the  hands  of  the  assignee  were  suflicient  to  pay  his 
debts  in  full,  there  was  no  occasion  for  this  suit.  It  was  there- 
fore material  for  the  plaintiff  to  show  that  for  the  payment  of 
the  debts  the  property  fraudulently  conveyed  was  necessary. 
All  the  assets  of  William  consisted  of  Bartlett  &  Peaslce's 
direct  indebtedness  to  him  ;  and  all  his  liabilities,  of  debts  upon 
which  they  were  the  principal  debtors.  If  they  could  pay  their 
debts  in  full,  or  even  eighty  per  cent  of  them,  a  balance,  after 
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paying  William's  debts  in  full,  would  be  left  in  the  plaintiff's 
hands.  These  facts,  with  the  further  fact  that  Bartlett  &  Peas- 
lee's  assets  were  insufficient  to  pay  more  than  twenty  per  cent 
of  their  debts,  appeared  in  the  schedules  received  in  evidence. 
The  defendants  excepted  to  their  reception,  not  on  the  technical 
ground  that  the  schedules  were  incompetent  evidence  of  those 
facts,  but  because  (as  stated  in  their  brief)  the  facts  themselves 
have  "  no  tendency  to  show  that  David  nad  acted  dishonestly, 
or  that  William's  creditors  have  been  injured  by  the  sale  of  the 
partnership  property  to  David."  If  the  defendants  had  ex- 
cepted specifically  on  the  ground  that  the  schedules  were  not 
competent  evidence  of  the  facts  therein  stated,  the  objection,  if 
tenable,  might  readily  have  been  obviated.  Heaih  v.  Heath j 
58  N.  H.  292 ;  Haines  v.  Insurance  Co.y  59  N.  II.  199. 

Exceptions  overruled. 
Blodgett,  J.,  did  not  sit :  the  others  concurred. 


Strafford,   > 
June,  1896.  i 

Hutch  INS  r.  Macombbr,  Receiver. 

When  the  circumstances  under  which  an  accident  occurred  disclose  nothing  in 
the  plaintiff's  conduct  to  which  negligence  can  fairly  be  imputed,  the  ab- 
sence of  fault  may  justify  a  finding  of  due  care  on  his  part. 

Case,  for  negligence.  Trial  by  jury  and  verdict  for  the  plain- 
tiff. The  plaintiff's  evidence  tended  to  show  that  she  was  a 
passenger  upon  one  of  the  defendant's  cars  on  December  20, 
1894;  that  the  conductor  stopped  the  carat  a  certain  place  at 
her  request,  to  allow  her  to  alight;  that  when  she  was  upon  the 
rear  platform  or  lower  step  of  the  car  and  about  to  get  down, 
she  noticed  a  team  approaching  at  a  high  rate  of  speed  on  the 
f^ide  of  the  car  on  which  she  was,  and  requested  the  conductor 
to  wait  a  moment  for  the  team  to  pass;  and  that  after  the  team 
had  passed,  as  she  was  putting  one  foot  from  the  lower  step 
to  the  ground,  the  car  started  quickly,  and  she  was  thereby 
thrown  to  the  ground  and  was  injured.  When  the  plaintiff 
rested,  the  defendant  moved  for  a  nonsuit  on  the  ground  that 
she  had  not  shown  affirmatively  that  she  \vas  not  in  fault. 
The  motion  was  denied,  and  the  defendant  excepted. 
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Arthur  G.  Wbittemore  and  William  F.  Nason^  for  the  plaintiff. 

John  Kivel^  Robert  G.  Pike^  and  Worcester^  Gafney  ^  Snow,  for 
the  defendant. 

Wallace,  J.  Before  a  recovery  can  be  had  in  an  action  for 
personal  injuries  on  the  ground  of  negligence,  it  must  be  estab- 
lished not  only  that  the  defendant  was  negligent,  but  that  the 
plaintiff  was  in  the  exercise  of  due  care  in  respect  to  the  occur- 
rence from  which  the  injury  arose.  The  burden  is  upon  the 
plaintiff  to  prove  both  these  essential  propositions.  Although 
the  question  whether  the  plaintiff  is  in  the  exercise  of  due  care 
is  in  form  an  affirmative  proposition,  yet,  as  was  said  in  Mayo  v; 
Railroad^  104  Mass.  137, 140,  "  it  is  not  necessarily  to  be  proved 
by  affirmative  testimony  addressed  directly  to  its  support"  If 
the  circumstances  of  the  case  as  adduced  in  evidence  exclude  all 
fault  on  the  part  of  the  plaintiff,  or  if  they  show  nothing  in  his^ 
conduct  to  which  negligence  can  be  imputed,  or  to  which  the 
injury  feould  in  whole  or  in  part  be  attributed,  the  exercise  of  due 
care  may  be  inferred  from  the  absence  of  fault,  and  may  be 
proved  as  effectually  as  by  affirmative  testimony.  Lyman  v.  Rjail- 
roady  66  N".  H.  200 ;  Mayo  v.  Railroad^  supra. 

To  warrant  the  ordering  of  the  nonsuit,  there  must  have  been 
an  absence  of  evidence  from  which  a  jury  could  properly  find 
that  the  plaintiff  was  in  the  exercise  of  due  care.  From  the  facts 
disclosed,  it  appears  that  the  plaintiff,  as  she  was  about  alighting 
from  the  rear  platform  of  the  street  car,  requested  the  conductor 
to  wait  a  moment  for  a  team  to  pass  which  was  approaching  at  a 
high  rate  of  speed  on  the  side  of  the  car  on  which  she  was ;  and 
that  after  it  had  passed,  as  she  was  putting  one  foot  from  the 
lower  step  to  the  ground,  she  was  injured  by  the  sudden  starting 
of  the  car.  Here  was  evidence  from  which  the  jury  were  war- 
ranted in  finding  that  the  plaintift'  acted  properly  in  waiting  for 
the  rapidly  approaching  team  to  pass  and  in  not  exposing  herself 
to  injury  by  stepping  in  front  of  it ;  that,  having  requested  the 
conductor  to  wait  a  moment  for  it  to  pass  and  there  being  no  ob- 
jection on  his  part,  she  had  a  right  to  expect  that  he  would  wait 
a  reasonable  time  for  her  to  alight;  and  that  she  was  in  the  exer- 
cise of  due  care  in  respect  to  the  occurrence  from  which  the 
injury  arose.     The  motion  for  a  nonsuit  was  properly  denied. 

Exception  ovemded. 
Chase  and  Pike,  J  J.,  did  not  sit:  the  others  concurred. 
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Strafford,   ( 
June,  1896.  \  -^  ^^5. 

Jenness  v.  Jones.  "  ^^L 

\m      476 

74        70 

Independent  admissions  made  in  the  course  of  negotiations  for  tiie  eompro-  — 

mise  of  a  dispute  may  be  shown  in  evidence. 

The  question  whether  such  admissions  were  made  may  properly  be  submitted 
to  the  jury,  with  instructions  that  if  they  were  not  made,  testimony  con- 
cerning the  attempted  compromise  should  not  be  permitted  to  influence 
them. 

Trespass,  quare  clausum.  The  plaintiff  introduced  testimony, 
subject  to  the  defendant's  exception,  tending  to  show  that  the 
defendant  made  certain  admissions  in  favor  of  the  plaintiff  in  an 
interview  had  upon  the  premises  after  the  action  was  brought 
for  the  purpose  of  settling  the  controversy  and  avoiding  litiga- 
tion. The  defendant  denied  that  he  made  the  admissions.  The 
jury  were  instructed  (without  exception),  in  substance,  that  if,  in 
the  course  of  negotiations  for  a  compromise,  the  defendant  made 
statements  of  fact  in  the  nature  of  admissions  they  would  be 
competent  evidence ;  but  if  he  did  not  make  any  of  the  state- 
ments claimed  to  be  admissions,  the  testimony  concerning  the  in- 
terview  would  be  incompetent  and  should  not  influence  them  in 
the  least  in  forming  their  verdict. 

The  plaintiff  was  permitted  to  amend  the  writ  by  adding  a 
count  alleging  that  the  defendant's  acts  were  malicious,  and  terri- 
fied the  plamtiff  and  injured  her  feelings.  Testimony  was 
introduced  by  the  plaintiff  tending  to  sustain  these  allegations ; 
and  the  jury  were  instructed  that  if  they  found  for  the  plaintiff, 
and  that  she  was  frightened  and  shocked  by  the  defendant's  mali- 
cious acts,  she  was  entitled  to  compensation  for  such  injury 
in  addition  to  compensation  for  injury  to  the  real  estate. 
The  jury  returned  a  verdict  for  the  plaintiff,  assessing  dam- 
ages "in  the  sum  of  $25 — injury  to  the  plaintiff's  feelings, 
$70.38."  In  reply  to  an  inquiry  by  the  court  before  they  sep- 
arated, they  said  the  $25  was  compensation  for  the  injury  to  the 
land  and  the  $70.38  was  compensation  for  the  plaintiff's  fright 
and  mental  shock.  The  court  thereupon  directed  the  foreman  to 
sign  a  general  verdict  for  $95.38,  which  he  did.  The  defendant's 
counsel  were  not  present  when  this  was  done.  No  exception  was 
taken  by  the  defendant  to  any  of  the  matters  stated  in  this  para- 
graph until  several  days  afterward.  The  defendant  moves  to  set 
aside  the  verdict  for  alleged  errors  herein  stated. 

Worcester,  Gafney  ^  Snow,  for  the  plaintiff. 

Samuel  S.  Parker  and  James  A.  Edgerly,  for  the  defendant. 
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Parsons,  J.  Whether  justice  required  the  allowance  of  the 
amendment  adding  an  additional  count  to  the  declaration  was  a 
question  of  fact  det-errainable  at  the  trial  term.  Morgan  v.  Joyce, 
66  N.  H.  476 ;  Broadhurst  v.  Morgan,  66  N.  11.  480 ;  Gage  v. 
Gage,  66  N.  H.  282,  292.  The  exception  to  the  evidence  admitted 
cannot  be  sustained.  The  rule  is  strictly  held  in  this  state  that 
an  ofter  to  compromise  is  not  to  be  shown  on  account  of  the 
tendency  such  a  practice  would  have  to  discourage  the  settlement 
of  disputes.  But  it  is  at  the  same  time  held  with  equal  clearness 
that  any  independent  admission,  though  made  in  the  course  of 
negotiations  for  a  compromise,  may  be  shown.  Colbum  v.  Grroton, 
66  N.  H.  151,  156,  citing :  Plummer  v.  Currier,  52  K  H.  287, 296 ; 
Harrington  v.  Lincoln,  4  Gray  563,  567 ;  Durgin  v.  Somers,  117 
Mass.  55,61;  Draper  v.  Hatfield,  124  Mass.  53,  56;  JEvans  v. 
Smith,  5  T.  B.  Mon.  363. 

The  only  question  in  the  present  case  appears  to  have  been 
whether  the  statement  to  the  evidence  of  which  exception  is  taken 
was  in  fact  made.  It  does  not  seem  that  there  was  any  claim  that 
the  statement  was  made  or  intended  as  part  of  an  offer  of  com- 
promise, or  was  other  than  an  independent  admission,  though 
made  in  the  course  of  negotiations  for  compromise.  The  defend- 
ant's contention  was  that  he  did  not  make  the  statement  at  all, 
not  that  he  made  it  under  cover  of  an  offer  of  compromise.  The 
dispute  upon  this  point  was  properly  submitted  to  the  jury  under 
instructions  to  which  there  is  no  exception,  and  the  jury  were 
distinctly  told,  in  substance,  that  the  fact  of  the  attempted  com- 
promise was  not  evidence  which  should  influence  them.  If  the 
facts  were  otherwise,  and  there  had  been  dispute  whether  the 
statement  of  which  evidence  was  introduced  had  been  made  as  an 
independent  admission  of  fact  in  the  course  of  negotiations  for 
settlement  or  was  made  as  part  of  an  offer  of  compromise,  in 
the  one  case  it  would  have  been  admissible,  in  the  other,  not.  If, 
upon  the  evidence,  it  had  been  doubtful  whether  the  alleged  ad- 
mission was  intended  as  an  independent  statement  of  fact  or  not, 
the  evidence  might  properljr  have  been  submitted  to  the  jury 
with  instructions  to  "  ascertam  the  meaning  of  the  party  making 
it,  and  .  .  .  inquire  and  consider  what  were  the  views  and  inten- 
tion of  the  defendant  in  making  it ;  that  if,  viewing  it  in  this 
way,  they  should  find  that  it  was  intended  by  him  as  an  admis- 
sion of  a  fact,  then  it  is  to  be  considered  by  them  as  evidence; 
otherwise  they  will  lay  it  out  of  the  case."  Colbum  v.  Groton, 
66  N.  II.  151,  158;  Bartlett  v.  Hoyt,  33  N.  H.  151,  154,  165,  166; 
Field  V.  Tenney,  47  N.  H.  513,  515,  521 ;  Hall  v.  Brow7i,  58  K  H. 
93,  94,  98 ;  Carr  v.  Ashland,  62  N.  H.  665, 668.  But  the  question 
of  fact  upon  which,  in  such  case,  the  competency  or  otherwise  of 
the  evidence  depends  need  not  necessarily  be  submitted  to  the 
jury,  but  may  be  found  by  the  court  in  passing  upon  the  compe- 
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tency  of  the  evidence.  Colburn  v.  Groioriy  supra.  It  is  not 
suggested  that  in  the  present  case  there  was  any  such  dispute, 
or  if  there  were,  that  there  is  any  ground  upon  which  the  finding 
of  fact  involved  in  the  ruling  of  the  court  admitting  the  tes- 
timony should  be  set  aside  as  against  the  evidence.  Colburn  v. 
Groioriy  supra^  154,  160. 

No  error  appears  in  the  inquiry  by  the  court  of  the  Jury,  or  in 
the  direction  of  the  general  verdict  (Dearborn  v.  Newha%  63  N.  H. 
301),  even  if  the  exceptions  thereto  nad  been  seasonably  taken  as 
required  by  the  53d  Rule  of  Court  (56  N.  H.  590). 

Exceptions  overruled. 

Chase,  J.,  did  not  sit :  the  others  concurred. 


BelkDap,    / 
Jane,  1896. 1 

Whbblbr  V.  Alton. 

Towns  are  not  ]iable  for  the  board  or  wages  of  teachers  in  the  district 
schools,  and  are  not  made  liable  by  a  vote  of  the  town  to  raise  money 
for  the  purpose  of  paying  for  them. 

Assumpsit,  for  board  furnished  a  school  teacher  and  for 
money  paid  for  her  services.  Facts  found  by  the  court.  In  1888 
the  plaintiff  was  one  of  the  school  board  of  the  school  district 
of  Alton,  coterminous  with  the  limits  of  the  town  of  Alton. 
He  examined  the  teacher,  gave  her  a  certificate  of  qualification, 
employed  her  to  teach  the  school,  furnished  her  with  board  dur- 
ing the  school  term,  and  paid  her  for  her  services.  She  was  not 
examined  by  either  of  the  other  two  members  of  the  school 
board,  and  had  no  certificate  of  examination  from  either  of 
them.  In  a  suit  brought  by  the  plaintiff  against  the  school  dis- 
trict upon  the  same  cause  of  action  judgment  was  rendered  in 
1891  for  the  defendants  (66  N.  H.  540).  At  the  annual  district 
meeting  in  1894,  upon  a  proper  article  in  the  warrant,  the 
school  district  voted  to  pay  the  plaintiff  the  amount  he  paid 
the  teacher.  At  the  annual  town  meeting  in  1895,  the  town, 
upon  a  suflScient  article  in  the  warrant,  voted  to  raise  money  to 
pay  the  plaintiff's  bill  "  as  per  vote  of  the  school  district  last 
spring." 

Edwin  H.  Shannon  and  James  Ryan^  Jr.,  for  the  plaintiff. 

Cogswell  ^  Blackstone  and  E.  A.  ^  C.  B.  Hibbard,  for  the  de- 
fendants. 
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Carpenter,  C.  J.  In  his  suit  against  the  district  the  plaintiff 
failed  because  school  districts  are  not  liable  for  wages  paid  or 
for  board  furnished  to  teachers.  Wheeler  v.  Alton  School  Dis- 
trict, 66  N.  H.  640.  This  action  is  against  the  town  which, 
though  coterminous  with  the  school  district,  is  a  distinct  and 
separate  organization.  Sargent  v.  District ^  63  N.  H.  528.  The 
plaintiff  does  not  claim  that  his  action  can  be  maintained  unless 
the  defendants  —  the  town  of  Alton  —  are  made  liable  by  virtue 
of  their  vote  in  1895  to  raise  money  to  pay  the  plaintiff's  de- 
mand. A  town  cannot  by  vote  make  itself  liable  to  an  action  on 
a  demand  which  it  is  neither  equitably  nor  legally  bound  to  sat- 
isfy. Bowks  V.  Landaff,  59  N.  H.  164 ;  Coh  v.  Bedford,  97  Mass. 
326,  note;  Usher  v.  Colchester,  33  Conn.  567.  All  money  raised 
by  a  town  for  school  purposes  must  be  paid  over  to  the  school 
board,  who  are  alone  responsible,  under  a  heavy  penalty,  for 
its  lawful  expenditure.  P.  S.,  c.  88,  ss.  1,  2,  3,  4,  7.  Towns 
have  no  power  to  require  that  money  raised  by  them  for  schools 
shall  be  applied  to  any  special  purpose.  The  appropriation  of 
the  school  money  rests  exclusively  with  the  school  board. 
P.  S.,  c.  88,  ss.  2,  7,  12;  c.  90,  s.  12;  c,  92,  ss.  1-14.  The  ut- 
most effect  that  can  be  given  to  the  vote  of  the  defendants  in 
1895  is  to  authorize  the  selectmen  to  assess,  collect,  and  pay 
over  to  the  school  board,  in  addition  to  the  amount  required  by 
law,  a  sum  equal  to  the  amount  paid  by  the  plaintiff  to  the 
teacher. 

Judgment  for  the  defendants. 
Parsons,  J.,  did  not  sit :  the  others  concurred. 


Belknap,    ) 
June,  1896.  S 

Hart  v.  Hart. 

To  constitute  extreme  cruelty  as  a  cause  of  divorce  there  must  be,  as  matter 
of  law,  direct  bodily  injury,  either  actual  or  threatened  and  reasonably  to 
be  apprehended. 

Libel  for  Divorce,  on  the  ground  of  extreme  cruelty.  Facts 
found  by  the  court.  The  libel  alleged  personal  violence;  but, 
so  far  as  this  charge  was  sustained  by  the  libelant's  evidence,  it 
appeared  to  have  been  condoned.  The  libel  alleged,  and 
the  libelant's  evidence  tended  to  prove,  that  the  libelee 
had  so  behaved  as  to  wholly  destroy  the  libelant's  marital  peace 
and  happiness ;  that  on  divers  occasions  she  had  addressea  him 
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in  language  both  offensive  and  vexatious,  and  the  use  of  such 
language  toward  him  had  been  her  customary  and  habitual 
practice ;  that  at  different  times  she  had  accused  him  of  marital 
infidelity  and  of  having  contracted  and  imparted  to  her  a  certain 
venereal  disease,  which  accusations  she  knew  were  false  and 
without  foundation ;  that  she  had  told  him  she  hated  him,  that 
she  wished  he  was  dead,  that  she  w^ould  poison  him,  that  she 
would  take  his  life.  There  was  no  allegation  or  evidence  that 
the  conduct  complained  of  injured  the  libelant's  health  or  en- 
dangered his  reason,  or  that  he  had  any  fear  of  injury  from  the 
libelee. 

At  the  close  of  the  libelant's  evidence,  the  court,  on  motion 
of  the  libelee,  dismissed  the  libel  on  the  ground  that  the  facts 
proved  did  not,  as  matter  of  law,  constitute  extreme  cruelty, 
and  the  libelant  excepted. 

Jewell^  StonCy  Owen  ^  Martin^  for  the  plaintiff. 

Jeweti  ^  Plummer,  for  the  defendant. 

Blodgett,  J.  To  constitute  extreme  cruelty  as  a  cause  of  di- 
vorce, there  must  be,  as  matter  of  law,  direct  bodily  injury, 
either  actual  or  threatened  and  reasonably  to  be  apprehended. 
Robinson  V.  Robinson,  66  N.  H.  600,  607,  608. 

In  the  present  case  these  essentials  are  wholly  lacking.  The 
only  act  of  personal  violence  alleged  is  found  to  have  been  con- 
doned, and  there  is  no  reasonable  apprehension  of  its  repetition, 
or  of  any  other  bodily  harm.  In  a  word,  giving  the  most  favor- 
able construction  for  the  plaintiff,  such  ot  the  acts  and  conduct 
complained  of  as  are  open  to  consideration  fall  far  short  of  estab- 
lishing legal  cruelty  within  the  statutory  meaning  as  construed 
in  this  jurisdiction.  Robinson  v.  Robinson,  supra;  Jenness  v.  Jen- 
nessy  60  N.  H.  211. 

ExcqoUon  overruled. 
Parsons,  J.,  did  not  sit :  the  others  concurred. 
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Belknap,    > 
June,  1896.  J 

72     81  Holland  v.  Laconia  Building  and  Loan  Association. 

An  action  cannot  be  maintained  upon  the  unauthorized  promise  of  officers 
of  a  corporation  to  pay  to  a  mortgagor  the  amount  in  excess  of  the  mort- 
gage indebtedness  realized  from  a  sale  of  the  premises  after  the  expiration 
of  the  year  of  redemption. 

A  judgment  can  be  attacked  for  a  defect  therein  only  in  a  direct  proceeding 
instituted  for  the  purpose. 

Assumpsit.  Facts  found  by  the  court.  The  defendants  re- 
covered a  judgment  against  the  plaintift' upon  a  mortgage  as  fol- 
lows :  "  It  is  therefore  considered  by  the  court  that  unless  the 
defendant  [the  plaintiff  in  this  action]  pay  the  plaintiff  [the  de- 
fendants in  this  action]  the  sum  of  within  sixty  days  from 
date  of  judgment,  that  the  plaintiff'  [defendants  in  this  action] 
recover  possession  of  a  certain  tract  of  land  set  forth  at  large 
in  the  writ  on  file,  and  cost  taxed  at  $5.57."  A  writ  of  posses- 
sion issued,  and  the  defendants  were  put  in  possession  of  the 
premises  and  retained  it  for  a  year.  After  the  expiration  of  the 
year,  they  sold  the  premises  for  enough  to  pay  the  plaintiff's  in- 
debtedness to  them  and  $378.38  besides. 

The  defendants  are  a  corporation  having  a  board  of  directors,, 
president,  and  treasurer.  The  president  and  treasurer  were  not 
authorized  by  the  by-laws  or  a  vote  of  the  directors  to  make 
contracts  for  the  corporation.  The  president,  understanding 
that  the  excess  of  the  proceeds  of  the  property  above  the  sum 
required  to  pay  the  corporation's  claim  would  belong  to  the 
plaintiff,  assured  him  several  times  during  the  year  of  redemp- 
tion that  all  the  defendants  wanted  was  the  amount  of  their 
debt,  and  the  plaintiff  would  have  the  excess,  if  any,  upon  the 
sale  of  the  premises.  The  plaintiff  understood  the  matter  in 
the  same  way.  Because  of  his  reliance  upon  the  statements  of 
the  president  and  similar  statements  of  the  treasurer,  he  did 
not  redeem.  The  president  and  treasurer  did  not  intend  to 
mislead  or  deceive  him.  The  plaintiff  is  to  have  judgment  for 
$378.38  and  interest  if  he  can  maintain  the  action  upon  the 
foregoing  facts;  otherwise,  the  defendants  are  to  have  judg- 
ment. 

Napoleon  J.  Dyer  and  E,  A.  ^  C.  B.  Hibbard^  for  the  plaintiff. 

Jewett  ^  Flummery  for  the  defendants. 

Chase,  J.  The  defendants  had  not  authorized  their  president 
and  treasurer  to  contract  in  their  behalf.     So  far  as  appears. 
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there  was  no  course  of  dealing  from  which  authority  could  be 
inferred.  The  officers  did  not  have  authority  by  virtue  of  their 
offices.  Without  action  by  the  corporation  specially  conferring 
it,  they  had  no  more  authority  in  this  respect  than  any  other 
member  of  the  corporation.  P.  S.,  c.  149,  ss.  3,  4;  2  Cook 
Stock  &  Stockh.,  ss.  716,  717;  Wait  v.  Association,  66  N.  H.  581. 
Their  assurances  to  the  plaintiff,  therefore,  were  not  assurances 
of  the  corporation  and  cannot  bind  it,  even  if  they  were  suffi- 
cient in  all  other  respects  to  constitute  a  contract.  Neither  do 
they  bind  the  corporation  by  way  of  estoppel.  One  cannot  be 
estopped  by  an  act  which  he  did  not  do  himself  nor  authorize 
another  to  do  in  his  behalf.  This  is  as  true  of  a  corporation  as 
of  a  natural  person. 

The  plaintiff  is  not  at  liberty  to  attack  the  judgment  re- 
covered in  the  former  action  on  account  of  the  defect  therein. 
He  can  do  that  only  in  a  direct  proceeding  instituted  for  the  pur- 
pose. Van  Fleet  Col.  At.  23 ;  Clongh  v.  Moore,  63  K  H.  111. 
In  such  proceeding  the  defect  might  be  cured  by  amendment 
{Brown  v.  West,  65  N.  H.  187) ;  and  it  probably  would  be,  since 
it  appears  that  the  plaintiff  has  not  suffered  any  injury  from  the 
defect. 

Judgment  for  the  defendants. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Belknap,    ) 
Jane,  1896.  \ 

Thompson,  Assignee,  v,  Tetley. 

Ad  assignee  in  insolvency  cannot  recover  funds  which  a  creditor  of  the  in- 
solvent, without  the  aid  or  co-operation  of  the  latter,  has  obtained  in  satisfac- 
tion of  his  demand  by  suit  brought  in  another  state  prior  to  the  insolvency 
proceeding. 

Assumpsit,  by  the  assignee  in  insolvency  of  the  Laconia  Man- 
ufacturing Company,  to  recover  $457.53.  Facts  found  by  the 
court.  December  &0,  1893,  the  Laconia  Manufacturing  Com- 
pany, a  corporation  organized  under  the  laws  of  this  state,  was 
indebted  to  the  defendant,  a  resident  of  Laconia,  in  the  sum  of 
$850  upon  an  open  account,  and  was  insolvent.  On  that  day  the 
defendant,  not  knowing  but  having  reasonable  cause  to  believe 
that  the  company  was  insolvent,  in  good  faith  and  with  no  intent 
to  evade  the  insolvency  law,  assigned  his  account  against  the 
company  to  the  A.  S.  &  B.  Co.  of  Massachusetts,  as  collateral 
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security  for  his  indebtedness  to  them,  at  their  request  and 
for  the  sole  purpose  of  securing  the  same.  January  8,  1894, 
the  A.  S.  &  B.  Co.  brought  suit  in  Illinois  upon  the  account 
against  the  Laconia  company,  and  summoned  as  trustees  their 
debtors  in  that  state.  The  trustees  disclosed  f  531  in  their  hands 
belonging  to  the  Laconia  company,  and  March  24, 1894,  judgment 
was  rendered  against  them  for  that  amount,  less  $28  for  their 
costs.  The  judgment  was  paid  to  the  A,  S.  &  B.  Co.,  and 
on  April  30,  1894,  they  credited  the  defendant  with  $457.53,  the 
net  sum  realized  by  them. 

January  29, 1894,  a  petition  in  insolvency  was  filed  a^inst  the 
Laconia  company.  On  February  12,  it  was  adjudged  insolvent, 
and  February  27,  the  plaintiff  was  appointed  assignee. 

D^ank  M,  Beckford  and  E,  A.  ^  C.  B,  Hibbard,  for  the  plaintiff. 

Jewell  ^  Plunimer,  for  the  defendant. 

Pike,  J.  It  is  immaterial  that  the  defendant  knew  or  had 
good  reason  to  believe  that  the  Laconia  company  was  insolvent. 
Assignments  of  claims  against  an  insolvent  debtor  are  not  within 
the  provisions  of  the  26th  section  of  the  insolvency  law.  P.  S.,  c. 
201,  s.  26.  That  section  relates  exclusively  to  transfers  of  the 
debtor's  property. 

Assuming  without  inquiry  that,  as  the  plaintiff  claims,  the 
rights  of  the  parties  are  exactly  the  same  as  they  would  be  if  the 
defendant  instead  of  acting  through  the  agency  of  the  A.  S.  & 
B.  Co.  had  himself  instituted  and  prosecuted  to  judgment 
the  suit  in  Illinois,  and  had  directly  and  personally  received  the 
money,  the  action  cannot  be  maintained.  The  satisfaction  of  a 
creditor's  demand  against  an  insolvent  debtor  by  the  operation  of 
the  law  of  this  state  {Hurlbatl  v.  Currier^  anle,  p,  94)  or  of  any 
other  state,  without  the  debtor's  co-operation  or  consent,  cannot 
be  a  wrongful  preference  or  payment.  The  exercise  of  a  ri^ht 
which  the  law  gives  cannot  be  unlawful.  The  statute  of  in- 
solvency has  no  extra-territorial  force.  It  could  neither  dissolve 
the  defendant's  lien  obtained  by  his  action  in  Illinois  upon  the 
Laconia  company's  property  there  found,  nor  afford  any  objection 
to  the  prosecution  of  the  suit  to  final  judgment.  Slurlevanl  v. 
Armsby  Co.^  66  N.  H.  557,  and  cases  cited;  Barlh  v.  Backus,  140 
N.  Y.  230. 

By  that  judgment  the  defendant's  title  to  the  money  is  conclu- 
sively established.  Lawrence  v.  BatchelleVy  131  Mass.  504;  JFVoo- 
lor  V.  Bank,  152  Mass.  223 ;  Marine  Credil  Co.  v.  HurUer,  L.  R.  8 
Ch.  479.  There  is  no  statute  making  the  title  so  acquired  void- 
able by  the  assignee,  if  such  a  statute  could  be  constitution- 
ally enacted  by  a  state  legislature.     The  question  whether  the 
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prosecution  of  the  Illinois  suit  might  or  would  upon  seasonable 
application  have  been  enjoined  {Dehon  v.  Foster,  4  Allen  545, — 
S.  C.J  7  Allen  57 ;  Cole  v.  Cunningham^  188  U.  S.  107)  is  not  raised. 

Judgment  for  the  defendant. 

Parsons,  J.,  did  not  sit :  the  others  concurred. 


Carroll.     ) 
June,  1896.  \ 


Bryant  ^  a.  v.  Tamworth. 


A  finding  by  the  county  commissioners  adverse  to  the  removal  of  gates  across 

a  highway  will  not  be  disturbed  if  the  laying  out  was  legal,  or  the  highway 

has  become  such  by  user. 
If  gates  maintained  across  a  highway  constitute  an  unlawful  obstruction,  the 

remedy  is  by  indictment  under  P.  S.,  c.  77,  s.  8. 
The  laying  out  of  a  highway  by  selectmen  is  the  exercise  of  a  judicial  power 

conferred  by  statute,  and  cannot  be  collaterally  impeached. 

Petition,  to  the  county  commissioners,  for  the  removal  of 
gates  and  bars  across  a  highway  in  Tamworth,  laid  out  by  the 
selectmen,  subject  to  gates,  June  5,  1852.  The  petition  alleged 
that  the  gates  and  bars  had  become  unnecessary  and  inexpedient, 
that  the  selectmen,  upon  petition  to  remove  the  gates,  refused  to 
do  so,  and  requested  the  commissioners  to  lay  out  the  road  as  an 
open  highway.  Upon  due  notice  and  hearing,  the  commissioners 
reported  that  in  their  opinion  there  was  no  occasion  to  remove 
the  gates  and  that  the  prayer  of  the  petition  should  not  be 

frranted.  The  plaintiffs  introduced  a  copy  of  the  record  of  the 
aying  out  in  1852,  and  claimed  that  it  was  illegal  as  to  the  laying 
out  01  the  highway  subject  to  gates  and  that  the  commissioners 
should  order  them  removed.  The  court  ordered  judgment  on 
the  report  of  the  commissioners,  and  the  plaintiffs  excepted. 

Josiah  H.  HobbSy  for  the  plaintiffs. 

Sewall  W.  Abbotty  for  the  defendants. 

Blodgett,  J.  The  plaintiffs  have  no  case.  If  the  laying  out 
of  the  highway  in  1852,  subject  to  gates,  was  legal,  no  error  ap- 
pears in  the  finding  of  the  commissioners  that  there  is  no  occa- 
sion to  remove  the  gates ;  and  if  the  laying  out  was  illegal,  the 
finding  is  in  no  wise  affected,  because  the  highrway  long  since 
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became  a  legal  one  by  user.  P.  S.,  c,  67,  s.  1.  But  suppose  it 
did  not,  the  plaintiffs  stand  no  better;  for  if  it  be  assumed,  in  ac- 
cordance with  their  contention,  that  the  imposition  of  the  gates 
was  illegal  and  that  their  maintenance  has  since  been  and  now  is 
an  unlawful  obstruction  to  the  travel  on  the  highway,  their  rem- 
edy is  by  indictment.  P.  S.,  c.  77,  s.  8.  Then,  again,  it  is  beyond 
doubt  or  disputation  that  the  laying  of  the  highway  by  the  select- 
men, in  the  exercise  of  a  judicial  power  conferred  on  them  by 
the  statute  of  highways,  cannot  be  impeached  or  set  aside  in  this 
collateral  proceeding.  Spaulding  v.  Grotoriy  anie^  p.  77,  and  au- 
thorities cited. 

Exception  overruled. 

Clark,  J.,  did  not  sit:  the  others  concurred. 


Carroll,     \ 
June,  1896.) 

Salvage  v.  Haydock. 

If  a  purchaser  of  an  equity  of  redemption  subsequently  acquires  title  to  the 
mortgage  and  attempts  to  foreclose  by  executing  the  power  of  sale  contained 
therein,  there  will  be  no  merger  of  the  legal  and  equitable  estates ;  and  a 
defective  deed  given  in  pursuance  of  such  sale  will  operate  as  an  assign- 
ment of  the  mortgage. 

In  such  ease,  the  mortgage  subsists  for  the  benefit  of  the  purchaser  and  his 
successors  in  title,  and  a  writ  of  entry  cannot  be  maintained  against  him  or 
them  by  the  mortgagor  or  those  claiming  under  him. 

Writ  of  Entry.  Facts  found  by  the  court.  Both  parties 
claim  under  Hattie  B.  Davis,  who  acquired  title  subject  to  an 
outstanding  mortgage,  September  10, 1888.  The  mortgage  ffave 
the  owner  of  it  power  to  sell  the  premises  for  the  purpose  of  fore- 
closure in  case  of  breach  of  condition.  It  was  assigned  to  Davis, 
September  5,  1884;  and  June  22, 1885,  she  attempted  to  execute 
the  power  by  selling  the  premises  in  accordance  with  its  terms. 
Her  deed  to  the  purchaser  was  attested  by  only  one  witness,  and 
was  recorded,  June  26,  1885.     The  defendant  claims  under  the 

frantee  in  this  deed.  February  3, 1886,  Davis  gave  Stephen  W. 
'rowbridge  a  quitclaim  deed  of  the  premises,  dated  June  22, 
1885,  and  acknowledged  February  3, 1886.  Trowbridge  had  no 
actual  knowledge  of  the  Davis  deed  given  in  execution  of  the 
power.     The  plaintiff  claims  under  Trowbridge. 

Josiah  H.  Hohbs  and  D^ank  Weeks,  for  the  plaintift*. 

John  C.  L.  Wood,  for  the  defendant. 
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Wallace,  J.  It  appears  that  the  defendant  is  now  in  pos- 
session of  the  premises,  as  this  writ  of  entry  is  brought  to  oust 
him ;  but  it  does  not  appear  from  the  case  with  certainty  when 
he  and  those  under  whom  he  claims  went  into  possession,  but 
presumably  it  was  at  the  date  of  the  deed  under  the  power  of 
sale.  If  so,  as  the  deed  under  which  the  plaintiiF  claims  was  ex- 
ecuted and  delivered  after  that  date,  the  possession  of  the 
defendant  and  those  under  whom  he  claims  would  be  constructive 
notice  of  the  existence  of  their  deed,  and  their  title  would  be 
good  against  the  plaintiff.  Paiten  v.  Moore,  82  N.  H.  382 ;  Doe 
V.  Doe,  37  N.  H.  268.  The  deed  under  which  the  defendant 
claims,  being  defectively  executed  because  attested  by  only  one 
witness  when  the  statute  then  in  force  required  two  (Q.  L.,  c.  135, 
ss.  3,  4),  may  be  invalid  to  pass  the  fee  against  the  plaintiff  who 
had  no  actual  notice  of  it  (Hastings  v.  Cutler,  24  N.  H.  481 ;  San- 
bom  V.  Robinson,  64  N.  H.  239);  and  its  record  is  not  constructive 
notice  of  its  existence.  Montgomery  v.  Dorian,  6  N".  H.  250 ;  Lov- 
ell  V.  Osgood,  60  N.  H.  71.  But  it  would  operate  as  an  assign- 
ment of  the  mortgage  if  there  was  no  merger  of  the  titles  in 
Hattie  B.  Davis.  The  general  rule  that  when  the  entire  equitable 
and  legal  estates  are  united  in  the  same  person  a  merger  takes 
place,  is  subject  to  many  exceptions.  There  will  be  no  merger 
against  the  express  or  presumed  intention  of  the  parties ;  and 
wnen  justice  requires  it,  a  mortgage  is  upheld  even  when  the 
parties  have  undertaken  to  discharge  it.  TowU  v.  Hoyt,  14 
N.  H.  61;  Ladd  v.  Wiggin,  36  K  H.  421 ;  Stantons  v.  Thompson, 
49  N.  H.  272;  Bacon  v.  Qoodnow,  59  N.  H.  415;  Ham- 
mond V.  Barker,  61  N.  H.  58 ;  Green  v.  Currier,  63  N.  H.  563. 
Here  the  holder  of  the  equity  of  redemption,  Hattie  B.  Davis, 
had  assigned  to  her  the  outstanding  mortgage,  and,  instead  of 
discharging  or  attempting  to  discharge  it,  she  undertook  to  fore- 
<;lose  it  by  executing  the  power  of  sale.  This  shows  conclu- 
sively that  she  intended  to  hold  the  mortgage  estate  separate  from 
the  equity  of  redemption,  and  did  not  intend  that  they  should 
merge,  as  in  that  case  there  would  have  been  no  necessity  for 
foreclosure  proceedings.  Justice  also  requires  that  the  mortgage 
should  be  upheld  for  the  benefit  of  the  purchaser  at  the  fore- 
closure sale  and  his  subsequent  grantees. 

An  assignment  of  a  mortgage  is  valid  without  being  acknowl- 
edged, recorded,  or  attested,  and  may  be  made  by  parol  upon 
delivery  of  the  mortgage  and  debt,  or  of  the  debt  alone.  Whit- 
iemore  v.  Gibbs,  24  N.  H.  484;  Wilson  v.  Kimball,  27  N.  H.  300; 
Blake  v.  Williams,  36  N.  H.  39.  An  invalid  foreclosure  sale  under 
a  decree  of  court  or  under  a  power  of  sale,  which  for  anj^  reason 
fails  to  pass  the  title,  operates  as  an  assignment  of  the  mortgage. 
And  if  the  purchaser  at  such  sale  has  subsequently  sold  tne 
property  by  deed,  this  amounts  to  an  assignment  of  the  mortgage 
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to  such  grantee.  In  such  a  case,  when  the  owner  of  the  mortgage 
is  in  possession  after  a  breach  of  condition,  a  writ  of  entry  can- 
not be  maintained  against  him  by  the  mortgi^or  or  any  one 
claiming  title  under  him.  Bums  v.  Thayer^  115  Mass.  89 ;  Brown 
V.  Smith,  116  Mass.  108 ;  1  Jones  Mort.  (5th  ed.),  s.  812.  The  de- 
fendant being  the  owner  of  the  mortgage  by  a  valid  assignment^ 
and  being  in  possession  of  the  mortgaged  premises  after  a  breach 
of  the  condition,  as  appears  from  the  deed  under  the  power  of 
sale,  the  plaintiff  cannot  maintain  this  writ  of  entry  against  him. 

Judgment  for  the  defendant. 

Chase,  J.,  did  not  sit:  the  others  concurred. 

68  4861 

72  116 

72  123  

72  124 

72  125  Merrimack,  ) 

Jl  ^\  June,  1896.; 

Carpentbr  v.  Fisher  ^  a. 

The  question  of  the  amount  of  damages  caused  to  a  prevailing  defendABt  bjr 
a  preliminary  injunction  against  him  is  determined  by  tlie  court. 

Debt,  on  an  injunction  bond.  The  defendants  move  that  the 
action  be  dismissed  for  want  of  jurisdiction.  Facts  agreed.  The 
bond  was  given  under  the  86th  rule  in  chancery,  in  a  sait  in 
equity  brought  by  Fisher  against  Carpenter  in  the  supreme  court 
for  Grafton  county.  It  was  executed  by  Fisher  as  principal,  and 
by  the  other  defendants,  Hill  and  Chandler,  as  his  sureties.  The 
sureties  are  citizens  of  this  state,  the  writ  was  served  upon  them, 
and  they  appear  by  counsel.  Fisher  is  a  citizen  of  MasBachu- 
setts.  cince  1876  he  has  been  and  now  is  the  consul  of  the  re- 
public of  Chili  in  Boston,  and  has  been  officially  recognized  as 
such  by  the  president  of  the  United  States.  At  the  date  of  the 
writ  he  had  attachable  real  and  personal  property  in  this  state ; 
but  the  writ  was  not  served  upon  him,  and  no  attachment  of  his 
property  was  made.  He  appears  specially  for  the  purpose  of 
moving,  or  joining  with  the  other  defendants  in  moving,  that 
the  action  be  dismissed  for  want  of  jurisdiction. 

E.  A,  ^  C.  JB.  Hibbard,  for  the  plaintiff.  The  law  of  nations 
does  not  protect  a  consul  from  suit.  1  Kent  44.  By  the  consti- 
tution of  the  United  States,  art.  3,  s.  %  the  judicial  power  of  the 
courts  of  the  United  States  extends  to  all  cases  affecting  consuls, 
and  in  such  cases  the  supreme  court  has  original  jurisdiction. 
But  the  jurisdiction,  whether  of  the  supreme  court  or  of  the 
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other  courts  of  the  United  States,  is  not  by  the  constitution 
made  exclusive  of  the  jurisdiction  of  the  state  courts. 

By  8,  687,  U.  S.  R.  8.,  the  supreme  court  of  the  United  States 
has  *'  original,  but  not  exclusive,  jurisdiction  of  all  suits  ...  in 
which  a  consul  or  vice-consul  is  a  party."  By  s.  563,  t  17, 
U.  S.  R.  8.,  the  district  courts  of  the  United  States  have  juris- 
diction of  all  suits  against  consuls,  with  an  exception  not  mate- 
rial here.  By  s.  711,  1  8,  U.  8.  R.  S.,  the  jurisdiction  of  the 
courts  of  the  United  States  was  .exclusive  of  the  state  courts  in 
cases  against  consuls,  and  all  the  cases  on  which  the  defendants 
relied  at  the  trial  term,  so  far  as  they  appear  to  support  the  de- 
fendants' contention,  were  decided  upon  the  authority  of  this 
paragraph ;  but  this  paragraph  was  repealed  by  an  act  approved 
February  18,  1875,  entitled  "  An  act  to  correct  errors  and  to 
supply  omissions  in  the  Revised  Statutes  of  the  United  States," 
and  state  courts  are  not  now  excluded  from  jurisdiction  of  cases 
against  consuls,  the  whole  question  of  their  jurisdiction  in  cases 
against  ambassadors  or  other  public  ministers  and  consuls  being 
now  left  to  be  determined  according  to  the  law  of  nations. 

But  state  courts  have  never  been  excluded  from  jurisdiction 
of  cases  that  merely  "affect"  consuls.  If  Fisher  had  not  been 
named  in  the  writ  as  a  codefendant,  it  could  not  have  been  pre- 
tended that  the  case  was  against  him,  and  the  fact  that  it  might 
"affect"  him  by  leading  to  a  suit  for  contribution  would  not 
have  brought  it  within  any  of  the  statutes,  even  if  it  might  un- 
der  the  constitution  have  given  a  concurrent  jurisdiction  to  the- 
supreme  court  of  the  United  States.  Nor  would  the  case  be  one- 
against  Fisher  because  he  was  named  in  the  writ  as  a  codefend- 
ant and  appeared  specially  for  the  purpose  of  moving  to  dismisar 
without  having  been  served  on.  Only  service  on  him  or  a  gen- 
eral appearance  by  him  could  make  him  a  party.  The  motion 
could  not  have  been  granted,  even  under  the  law  as  in  force  be- 
fore the  repealing  statute  of  February  18, 1875, 

Burleigh  ^  Adams,  for  the  defendants.  Have  the  federal 
courts  jurisdiction  exclusive  of  the  state  courts  of  all  suits 
against  consuls  ?  It  has  been  so  held  by  federal  and  state  courts 
from  the  foundation  of  the  government  to  the  present  time.  We 
take  the  position  that,  independent  of  any  legislation  by  con- 
gress,  the  grant  of  judicial  power  to  the  federal  government  by 
the  constitution  of  the  United  States  in  all  cases  affecting  "am- 
bassadors, other  public  ministers  and  consuls,"  was  an  absolute 
grant,  excluding,  by  necessary  implication,  from  the  very  nature 
of  the  subjects  respecting  which  this  judicial  grant  was  to  apply, 
the  subsequent  jurisdiction  of  the  state  courts.  "The judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court 
and  such  inferior  courts  as  congress  may  from  time  to  time  or- 
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dain  and  establish.  .  .  .  The  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made  under  this  authority;  to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls.  ...  In  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.  In  all  other  cases  before  mentioned,  the 
supreme  court  shall  have  appellate  jurisdiction  both  as  to  law 
and  fact,  with  such  exceptions  and  under  such  regulations  as  the 
congress  shall  make."     Const  U.  S.,  art.  3,  ss.  1,  2. 

Under  the  foregoing  constitutional  grant  of  judicial  power 
from  the  states,  confess  passed  the  famous  judiciary  act  of  Sep- 
tember 24,  1789,  distributing  the  judicial  power  of  the  Union 
among  inferior  federal  courts  which  it  established,  and  whose 
jurisdictions  it  carefully  defined.  Section  9  of  this  act  provided 
"  that  the  district  court  .  .  .  shall  also  have  jurisdiction  exclu- 
sively of  the  courts  of  the  several  states,  of  all  suits  against  con- 
suls or  vice-consuls,"  etc.  The  phrase  "  exclusively  of  the  courts 
of  the  several  states  "  used  in  this  section  is  surplusage,  and  was 
inserted  out  of  an  abundance  of  caution,  at  a  time  when  state 
rights  were  not  as  well  defined  as  later  on,  and  the  powers  and 
limitations  of  the  federal  constitution  had  not  been  judicially  de- 
termined. It  was,  at  most,  the  affirmation  by  congress  of  a 
principle  deeply  imbedded  in  the  constitution  itself. 

In  tne  Revised  Statutes  of  the  United  States,  s.  711,  is  to  be 
found  this  same  spirit  of  caution,  particularlv  in  the  eighth  par- 
agraph, where  the  jurisdiction  of  the  federal  courts  is  made  ex- 
clusive of  state  courts  "of  all  suits  and  proceedings  against  am- 
bassadors or  other  ministers,  ...  or  against  consuw  or  vice- 
consuls."  This  paragraph  was  entirely  superfluous,  and  its  re- 
peal by  the  act  of  February  18,  1875,  had  no  legal  effect  on  the 
status  of  officials  named  therein.  To  hold  otherwise  would 
prove  too  much,  for  ambassadors  and  other  public  ministers  are 
included  in  this  paragraph  equally  with  consuls,  and  it  is  well 
settled  international  as  well  as  constitutional  law  that  they  are 
not  amenable  to  the  common-law  courts  of  the  land. 

Under  the  constitution,  the  federal  judicial  power  is  extended 
equally  to  ambassadors  and  consuls.  Whether  under  interna- 
tional law  or  the  law  of  other  countries  consuls  enjoy  an  excep- 
tional status  before  the  courts  of  common  law  or  not,  they  are 
under  our  political  system  raised  to  that  plane  by  the  constitu- 
tion ;  and  if  the  repeal  of  this  paragraph  sweeps  away  the  im- 
munities of  consuls,  it  is  equally  effective  as  to  ambassadors. 
But  it  does  nothing  of  the  kind.  Ambassadors  and  consuls, 
their  rights,  duties,  and  relations  to  governments,  are  incident 
to  sovereignty  and  appertain  to  international  matters.     Until  the 
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adoption  of  the  constitution  there  was  no  political  sovereignty 
here,  and,  therefore,  no  agents  or  incidents  of  sovereignty..  The 
several  states  had  no  international  status,  and  neither  sent  repre- 
sentatives of  sovereignty  to  other  nations,  nor  received  them  at 
horae.  The  establishment  of  our  national  government  created 
the  necessity  for  tribunals,  agents,  and  agencies  for  the  exercise 
of  national  and  international  functions.  A  new  set  of  public 
agents  and  a  new  sphere  of  political  activities  were  born  of  the 
national  constitution,  and  are  peculiar  to  the  federal  government. 
The  treaty-making  power,  foreign  relations,  admiralty  and  mar- 
itime jurisdiction,  and  matters  relating  to  foreign  ministers  and 
consuls  are  of  this  class,  and  have  never  been  subject  to  state  con- 
trol. In  some  of  these  cases  the  supreme  court  of  the  United 
States  has  held  that  although  the  jurisdiction  of  the  state  courts 
is  not  excluded  in  express  terms,  yet  from  the  nature  of  the  sub- 
jects to  be  acted  upon  and  the  express  grant  of  power  given  to 
the  general  government  relative  to  the  principal  subjects,  con- 
current state  jurisdiction  is  just  aseftectively  excluded  by  neces- 
sary implication  as  though  positive  words  of  exclusion  had  been 
used. 

The  judiciary  act  of  1789  was  passed  directly  after  the  adop- 
tion of  the  constitution,  excluding  in  express  terms  the  jurisdic- 
tion of  state  courts  in  cases  brought  against  consuls.  It  was 
never  contended  that  congress  did  not  have  the  power  under  the 
-constitution  to  do  this,  whether  such  legislation  was  necessary 
or  not.  Therefore,  after  congress  had  excluded  in  express  terms 
the  jurisdiction  of  state  courts,  it  became  entirely  unnecessary, 
when  the  (juestion  of  consular  immunity  came  before  the  courts 
for  determination,  to  examine  the  provisions  of  the  constitution 
profoundly  to  determine  whether  they  were  broad  enough,  in 
And  of  themselves,  to  exclude  state  jurisdiction.  Jurists  nat- 
urally directed  their  attention  in  such  cases,  first  to  the  judiciary 
iict,  and  later  to  the  Revised  Statutes,  and  there  found  ready  and 
iimple  authority  to  sustain  federal  jurisdiction.  It  was  neces- 
sary to  examine  the  constitution  only  far  enough  to  satisfy 
the  court  that  congress  had  not  exceeded  its  constitutional 
powers.  Hence  we  find  in  almost  every  judicial  opinion  where 
federal  jurisdiction  is  upheld  to  the  exclusion  of  state  courts 
in  suits  against  consuls,  that  the  court  refer  for  authority  to 
^'  the  constitution  and  laws  of  the  United  States."  Although  the 
reasoning  of  the  court  in  some  cases  discloses  a  conception  and 
grasp  of  the  constitution  that  would  seem  to  make  that  instru- 
ment the  sole  and  sufficient  basis  of  consular  immunity  from 
state  jurisdiction,  yet  it  is  in  the  treatises  of  eminent  authors  and 
jurists  on  constitutional  and  international  law  that  we  find  the 
subject  most  profoundly  and  satisfactorily  discussed. 

Notwithstanding  the  repeal  of  the  eighth  paragraph  of  sec- 
tion 711  of  the  Revised  Statutes  in  1876,  not  a  case  can  be  found 
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since  that  time  where  a  state  court  has  entertained  jurisdiction 
of  a  civil  suit  against  a  foreign  consul,  or  a  federal  court  has 
held  that  the  repeal  gave  state  courts  concurrent  jurisdiction. 
In  Dv7/U7it  V.  DucloSj  30  Fed.  Rep.  385,  which  was  an  action 
against  a  foreign  consul  and  others  in  a  joint  undertaking,  it 
was  held  that  the  act  of  1875  did  not  diminish  the  jurisdiction  of 
the  federal  courts  over  this  class  of  cases.  The  court  say  :  "What- 
ever may  be  the  eftect  of  the  repeal  of  the  exclusive  jurisdiction 
of  the  federal  courts  as  respects  consuls  by  the  act  last  men- 
tioned [the  act  of  February  18,  1875],  that  act  cannot  be  con- 
strued as  intended  to  diminish  the  jurisdiction  of  the  United 
States  district  courts  in  actions  affecting  consuls,  as  it  existed 
before.  ...  It  would  seem  clear  that  the  jurisdiction  of  this 
court  in  such  a  case  as  this  should  be  maintained,  whether  a 
similar  suit  J>e  now  maintainable  in  the  state  courts  or  not'^ 
In  Bars  v.  Preston^  111  U.  8.  252  (decided  by  the  supreme  court 
of  the  United  States  in  1883),  Harlan,  J.,  says  (p.  261) :  "  By  the 
existing  law,  there  is  no  statutory  provision  which,  in  terms, 
makes  the  jurisdiction  of  the  courts  of  the  United  States  exclu- 
sive of  the  state  courts  in  suits  against  consuls  or  vice-consuls. 

.  .  .  This  court  and  the  district  courts  are  the  only  courts 
of  the  Union  which,  under  the  constitution  or  the  existing  stat- 
utes, are  invested  with  jurisdiction,  without  reference  to  the  cit- 
izenship of  the  parties,  of  suits  against  consuls,  or  in  which  con- 
suls are  parties.''  These  decisions  indicate,  not  only  that  the 
court  was  not  called  upon  to  determine  the  constitutional  ques- 
tion whether  or  not  state  courts  have  had  jurisdiction  of  cases 
against  foreign  consuls  since  the  enactment  of  February  18, 
1875,  but  that  it  did  not  intend  to  indicate  a  judicial  opinion  on 
that  very  important  question.  The  following  are  some  of  the 
leading  authorities  which  uphold  the  exclusive  jurisdiction  of 
the  federal  courts  in  all  cases  against  foreign  consuls  and  those 
jointly  liable  with  them.  Davis  v.  Packard^  7  Pet.  276 ;  United 
States  V.  (h^tega,  11  Wheat.  467;  Valerino  v.  Thompson,  3  Sheld. 
(N.  Y.)  576 ;  Mannhardt  v.  Soderstrom,  1  Binn.  138 ;  Ca}nman' 
icealth  V.  Kosloff,  5  S.  &  R.  545 ;  Hall  v.  Yomg,  3  Pick.  80;  Sar- 
tori  V.  Hamilton,  1  Green  (N.J.)  107;  Griffin  v.  Dominguez^  2 
Duer  656  ;  Marbury  v.  Madison,  1  Cranch  137  ;  Golden  v.  Prince, 
3  Wash.  313;  Stun/es  v.  CVotcninskield,  4  Wheat.  122;   Cohens  v. 

Virginia,  6  Wheat.*  264;  Ames  v.  Kansas,  111  U.  S.  449. 

'*  Considering  the  importance  of  the  consular  functions  and 
the  activity  which  is  required  of  them  in  all  great  maritime 
ports,  and  the  approach  which  consuls  make  to  the  efficacy  and 
dignity  of  diplomatic  characters,  it  was  a  wise  provision  of  the 
constitution  of  the  United  States  which  gave  to  the  supreme  court 
original  jurisdiction  of  all  cases  affecting  consuls  as  well  as  am- 
bassadors and  other  public  ministers;  and  the  federal  jurisdiction 
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is  understood  to  be  exclusive  of  the  state  courts/'  1  Kent  (12tli  ed.) 
*56,  note.  "  It  has  been  decided  that  these  privileges  compre- 
hend foreign  consuls,  who  are  also  citizens ;  and  also  that  when  a  for- 
eign consul  is  sued  jointly  with  others,  it  brings  his  codefendants 
within  the  jurisdiction  of  the  federal  courts  by  unavoidable  im- 
plication." Hall.  Int.  Law  250.  The  second  edition  of  Wheaton's 
Digest  of  International  Law  devotes  seventy-five  pages  to  con- 
suls, their  powers,  duties,  privileges,  and  immunities.  In  this 
profound  treatise,  published  twelve  years  after  the  act  of  Febru- 
ary 18,  1875,  ^nd  twice  recognized  as  standard  authority  by 
congress,  there  is  not  the  slightest  intimation  that  state  courts 
acquired  jurisdiction  over  suits  against  foreign  consuls  by  reason 
of  that  act;  but,  on  the  other  hand,  the  federal  jurisdiction  over 
such  cases  is  upheld  in  all  its  pristine  vigor.  As  late  as  1889, 
Judge  Cooleyy  in  a  course  of  lectures  on  the  constitutional  history 
of  the  United  States,  delivered  at  the  University  of  Michigan, 
which  have  since  been  published  in  book  form,  maintained  the 
same  constitutional  doctrine;  and  in  a  course  of  lectures  on  the 
constitution,  delivered  in  1889-90  at  the  National  University 
at  Washington,  Mr.  Justice  Miller  of  the  supreme  court  as- 
serted in  unequivocal  terms  the  exclusive  jurisdiction  of  the 
federal  courts  over  suits  against  foreign  consuls  under  the  consti- 
tution. Is  it  credible  that  these  profound  jurists  and  authors 
either  gave  a  superficial  and  unsound  interpretation  of  the  federal 
constitution,  or  had  for  more  than  a  decade  overlooked  the  act  of 
February  18, 1875,  repealing  the  paragraph  in  the  Revised  Statutes 
which  in  express  terms  excluded  the  jurisdiction  of  state  courts? 

In  this  connection  we  call  attention  to  the  considerations  of  ^a 
sound  and  enlightened  public  policv,  both  national  and  interna- 
tional, and  to  the  reasoning  with  which  the  judicial  opinions  and 
legal  treatises  which  we  have  quoted  abound,  in  support  of  the 
proposition  that  the  highest  national  courts  of  the  nation  should 
have  exclusive  jurisdiction  of  all  suits  against  the  public  function- 
aries of  foreign  governments,  as  bearing  on  the  question  whether 
or  not  the  grant  of  judicial  power  in  the  constitution  to  the  fed- 
eral government,  in  respect  of  suits  against  foreign  consuls,  was 
intended  to  be  exclusive  of  the  jurisdiction  of  the  several  states. 
The  same  course  of  reasoning  and  the  same  national  policy  which 
made  an  act  of  congress  excluding  the  jurisdiction  of  state  courts 
indispensable  to  the  peace  and  security  of  the  country,  in  the 
minds  of  statesmen  who  were  in  doubt  as  to  the  efilcacy  of  con- 
stitutional exclusion  without  it,  might  to  the  minds  of  other  states- 
men furnish  convincing  proof  that  such  exclusion  was  intended 
to  be  imbedded  in  the  constitution  itself  without  any  supplemen- 
tary action  by  congress. 

The  importance  which  the  supreme  court  of  the  United  States, 
at  an  early  date,  attached  to  federal  control  over  cases  affecting 
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<30ii8u]8  is  evidenced  by  the  declaration  of  Marshall,  C.  J.,  in 
Cohens  v.  Virginia,  6  Wheat.  264,  as  follows  {p.  396) :  "  The  juris- 
diction of  the  court  is  declared  to  be  original '  in  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls.'  There  is,  per- 
haps, no  part  of  the  article  under  consideration  so  much  required 
by  national  policy  as  this,"  etc.  The  opinion  of  Hamilton  is  ex- 
pressed in  No.  81  of  the  Federalist,  in  the  following  language  : 
'*  Public  ministers  of  every  class  are  the  immediate  representa- 
tives of  their  sovereigns.  All  questions  in  which  they  are  con- 
cerned are  so  directly  connected  with  the  public  peace  that,  as 
well  for  the  preservation  of  this,  as  out  of  respect  to  the  sover- 
<5ignties  they  represent,  it  is  both  expedient  and  proper  that  such 
questions  should  be  submitted  in  the  first  instance  to  the  highest 
judicatory  of  the  nation."  Though  consuls  have  not,  in  strict- 
ness, a  diplomatic  character,  yet,  as  they  are  the  public  agents  of 
nations  to  which  they  belong,  the  same  observation  is  in  a  great 
measure  applicable  to  them. 

In  contending  for  a  construction  of  the  federal  constitution 
which  excludes  the  jurisdiction  of  state  courts  over  suits  like  the 
one  at  bar,  we  are  not  unmindful  of  the  elementary  principle 
of  interpretation  which  has  been  applied  to  that  instrument  by 
the  highest  courts  of  the  land,  both  state  and  federal,  and  which 
has  found  no  more  forcible  expression  anywhere  than  in  Pierce  v. 
Slate,  18  K  H.  536,  in  which  it  is  said  {pp.  572,  573) :  "All  the 
rights  and  powers  which  the  states  possessed  before  the  adoption 
of  that  constitution  they  still  retain  and  may  exercise,  unless  they 
are  taken  away,  limited,  or  modified  by  it.  .  .  .  The  inquiry  then 
might  be  narrowed  down  to  the  question  whether  this  exercise  of 
power  by  a  state  is  so  repugnant  to  the  powers  granted  in  the 
constitution  to  the  general  government,  that  the  state  cannot  pass 
laws  of  that  description,  there  being  no  action  of  the  government 
upon  the  same  subject-matter  in  conflict  with  them."  In  Beavins* 
Petition,  33  K  H.  89,  it  is  said  (p.  92):  "Only  in  those  cases 
where,  previous  to  the  constitution,  state  tribunals  possessed  juris- 
diction independent  of  national  authority,  can  they  now  constitu- 
tionally exercise  a  concurrent  jurisdiction."  This  border-land  of 
constitutional  jurisdiction  between  federal  and  state  courts  is  also 
discussed  in  State  v.  Pike,  15  N.  H.  83;  George  v.  Concord,  45 
N.  II.  434 ;  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Martin  v.  Hunter,  1 
AVheat.  304;  United  States  v.  Lathrop,  17  Johns.  3..  In  Miller  v. 
Van  Loben  Sets,  66  Cal.  341,  decided  since  the  act  of  February 
18,  1875,  the  defendant,  consul  of  Paraguay,  did  not  plead  his 
privilege  at  the  trial  term,  but  appealed  from  the  judgment 
against  him.  A  motion  that  the  judgment  be  reversed  and  the 
suit  dismissed  was  granted.  The  court  say :  "  A  state  court 
has  no  jurisdiction  of  an  action  at  law  brought  against  a  con- 
sul of  a  foreign  government.     The  exemption  of  a  foreign  consul 
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from  any  action  against  him  in  a  state  court  is  not  a  personal 
privilege.  It  is  matter  of  jurisdiction,  and  is  not  waived  by  the 
failure  of  the  defendant  to  plead  it.  Such  exemption  may  be 
taken  advantage  of  in  the  supreme  court  for  the  first  time." 

Charles  B,  Hibbard^  for  the  plaintift*,  orally,  in  reply,  cited  and 
commented  upon  United  Stales  v.  Ravara,  2  Dall.  297 ;  Marbury 
V.  MadisoTiy  1  Cranch  137  ;  Mannhardt  v.  SoderstroMy  1  Binn.  138; 
Commonwealth  v.  Kosloffy  5  S.  &  R.  545 ;  Cohens  v.  Virginia^  6 
Wheat.  264;  Osbom  v.  Banky  9  Wheat.  738;  United  States  v. 
OrUgay  11  Wheat.  467 ;  Davis  v.  Packard^  7  Pet.  276 ;  Gittings  v. 
Crawfordy  Taney's  Dec.  1 ;  St.  Luke's  Hospital  v.  Barclay y  3  Blatchf. 
259 ;  Graham  v.  StuckeUy  4  Blatchf.  50 ;  Sagory  v.  Wissinany  2  Ben. 
240 ;  Bixby  v.  JansseUy  6  Blatchf  315 ;  Bors  v.  Preslony  111  U.  S. 
252 ;  From^nt  v.  DucloSy  30  Fed.  Rep.  385 ;  Miller  v.  Van  Loben 
SelSy  66  Cal.  341 ;  Rock  River  Bank  v.  Hoffmany  22  How.  Pr.  250 ; 
Naylor  v.  Hoffmany  22  How.  Pr.  510 ;  Tllton  v.  Parker y  4  N.  H. 
142. 

Carpenter,  C.  J.  As  a  general  rule,  equity  having  acquired 
jurisdiction  of  a  cause  disposes  of  all  questions  the  decision  of 
which  is  necessary  to  its  final  determination.  Eastman  v.  Banky 
58  N.  H.  421;  Moody  v.  Luciery  62  N.  H.  584,  587,  588.  The 
question  of  the  amount  of  damages  caused  to  a  prevailing  de- 
fendant by  a  preliminary  injunction  is  incidental  to  the  principal 
issues.  It  is  to  be  determined  upon  equitable  principles,  in  view 
of  all  the  circumstances  of  the  case.  In  an  investigation  of  the 
merits,  all  or  nearly  all  the  evidence  affecting  the  damages  is 
heard  and  considered.  Neither  partv  has  a  right  to  a  trial  of  the 
question  by  the  jury.  Such  a  trial  might,  and  in  many  cases 
would,  involve  a  retrial  of  the  entire  cause.  The  parties  should 
not  be  subjected  to  this  needless  expense.  Although  in  a  few 
instances  the  question  of  the  amount  of  the  damages  has  been  sub- 
mitted to  the  jury  or  otherwise  determined  in  an  action  at  law 
on  the  bond,  it  has  been  for  the  reason  that  neither  party  ob- 
jected, and  the  attention  of  the  court  was  not  called  to  the 
subject.  Derry  Bank  v.  Heathy  45  N.  H.  524 ;  TowU  v.  TowlCy  46 
N.  H.  431 ;  Solomon  v.  Chesley^  59  N.  H.  24 ;  Jackman  v.  Eastmany 
62  N.  H.  273 ;  Gwge  v.  Pcrrtery  64  N.  H.  619.  Generally,  the  court 
that  hears  the  principal  cause  has,  if  requested,  determined  the 
question.  It  is  the  proper  practice.  In  an  action  at  law  on  the 
bond,  the  parties  are  entitled  to  trial  by  jury  if  the  damages 
claimed  exceed  $100.  Trials  by  jury  are  expensive  to  the  public. 
One  object  of  the  amendment  of  the  constitution,  adopted  in 
1877,  depriving  parties  in  civil  actions  of  the  right  of  trial  by 
jury  "  in  cases  m  which  the  value  in  controversy  does  not  exceed 
$100  and  the  title  to  real  estate  is  not  concerned"  (Bill  of  Rights, 
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art.  20),  was  to  save  the  public  expense  of  such  trials  in  that  class 
of  cases.  Since  that  time  jury  trials  in  those  cases  have  not  been 
allowed,  though  desired  and  moved  for  by  both  parties,  except 
for  special  and  extraordinary  reasons.  It  does  not  appear  that 
there  is  any  reason  for  sending  the  question  of  damages  in  the 
present  case  to  a  jury.  Upon  the  motion  of  either  party,  the 
court  that  heard  the  cause  would  have  determined  what,  if  any- 
thing, Fisher  should  pay  to  Carpenter  to  indemnify  him  for  the 
injury  caused  to  him  by  the  injunction.  If  an  action  on  the  bond 
should  be  necessary  to  obtain  satisfaction  of  the  amount  ad- 
judged due,  no  question,  in  the  absence  of  fraud,  would  be  open 
to  the  defendants  except  that  of  its  execution.  Upon  the  motion 
of  either  party,  the  original  action  may  be  brought  forward,  the 
question  of  Carpenter's  damages  be  determined  by  the  court,  and 
execution  for  the  sum  found  his  due  be  issued  against  Fisher. 

It  does  not  follow  that  the  present  action  was  improvidently 
brought.  It  may  be  necessary  to  secure  the  payment  of  the  judg- 
ment that  may  be  rendered  against  Fisher.  It  will  stand  con- 
tinued until  the  amount  Fisher  ought  to  pay  is  determined  and 
an  execution  for  that  sum  is  returned  unsatisfied,  or  until  it  is 
otherwise  made  apparent  that  the  plaintiff  must  rely  for  indem- 
ni^  upon  the  obligation  of  the  sureties. 

If  any  judgment  that  may  be  obtained  against  Fisher  is  satis- 
fied, the  question  of  the  jurisdiction  of  the  court  in  this  action 
will  not  arise.  Until  it  does  arise,  it  need  not  be  considered.  To 
this  suit  Fisher  is  not  a  party.  Whether,  being  interested  in  the 
result  and  perhaps  concluded,  as  between  him  and  the  defend- 
ants, by  a  judgment  against  them,  he  has  a  legal  right  to  appear 
and  raise  the  question  of  jurisdiction  or  join  with  the  defendants 
in  raising  it,  or  whether  he  may  be  lawfully  refused  permission 
to  appear  for  that  purpose  {Reynolds  v.  ^Damrell^  19  If.  H.  394; 
Kimball  v.  Wellington,  20  K  H.  439 ;  Levy  v.  Woodcock,  63  N.  H. 
413 ;  Martin  v.  Wiggin,  67  N.  H.  196),  may  or  may  not  prove  to 
be  material  questions.  However  that  may  be,  the  plaintift'  has 
leave  to  strike  his  name  out  of  the  writ. 

Case  discharged. 

All  concurred. 
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State  v.  Gerry. 


Under  the  constitution,  no  one  without  his  consent  can  be  sentenced  or  pun- 
ished for  any  criminal  offence  not  within  the  jurisdiction  of  a  justice  of  the       j74     595 
peace  until  he  is  found  guilty  by  the  verdict  of  a  jury. 

A  pei-son  charged  with  such  an  offence  cannot  be  subjected  to  a  trial  by  and, 
if  found  guilty,  to  the  sentence  of  a  magistrate  or  police  court  from  which 
he  must  appeal  in  order  to  obtain  a  trial  by  jury. 

Th3  constitution  requires  that  misdemeanors  not  within  the  jurisdiction  of  a 
justice  of  the  peace  shall  be  prosecuted  by  indictment  or  by  information. 

The  fii*st  clause  of  section  1,  chapter  117,  Laws  1896,  is  unconstitutional  and 
void. 

Appeal,  by  the  defendant,  from  the  sentence  of  the  police  court 
for  an  aggravated  assault.  The  defendant  was  arraigned  before 
the  police  court  of  Concord,  and  pleaded  not  guilty.  He  was 
tried  by  the  police  court,  found  guilty,  and  sentenced  to  pay  a 
fine  of  $100.  He  appealed  to  the  supreme  court,  and  recog- 
nized for  his  appearance  and  to  enter  and  prosecute  his  am)eal. 
He  moved  that  the  appeal  be  dismissed  because  the  o^nce 
charged  is  beyond  the  jurisdiction  of  the  police  court,  and  the 
judgment  appealed  from  is  unauthorized  and  void.  Subject  to 
his  exception,  the  motion  was  denied. 

Walter  D,  Hardy ^  solicitor,  Herbert  L  Goss^  George  B.  CoXy 
James  W,  Hemick,  and  Daniel  C.  Reynkh^  for  the  state. 

Almon  F,  Burbanh^  for  the  defendant. 

Carpenter,  C.  J.  An  aggravated  assault  is  punishable  by  a 
fine  not  exceeding  $200,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both.  P.  S.,  c.  278,  s.  21.  If  the  police  court  had  no 
jurisdiction  to  try  and  determine  the  question  of  the  defendant's 
guilt  or  innocence  of  the  oftence  charged  in  the  complaint,  the 
judgment  is  void  and  the  appeal  must  be  dismissed.  State  v. 
DoWy,  49  K.  H.  483;  State  v.  Runnals,  49  K.  H.  498;  State  v. 
Thornton,  63  N.  H.  114;  State  v.  Perkins,  63  N.  II.  89.  By  the 
act  of  March  29,  1895  (Laws  1895,  c.  117,  5.  1),  jurisdiction  of  all 
criminal  cases  where  the  fine  does  not  exceed  $200  and  the  term 
of  imprisonment  does  not  exceed  one  year  is  expressly  conferred 
upon  police  courts;  and  if  under  the  constitution  the  legislature 
had  the  power  to  enact  it,  the  defendant's  motion  to  dismiss  the 
appeal  was  properly  denied. 
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"  No  subject  shall  be  arrested,  imprisoned,  despoiled,  or  de- 
prived of  his  property,  immunities,  or  privileges,  put  out  of  the 
protection  of  the  law,  exiled,  or  deprived  of  nis  life,  liberty,  or 
estate,  but  by  the  judgment  of  his  peers  or  the  law  of  the-land." 
Bill  of  Eights,  art.  15.  It  has  never  been  denied  or  doubted 
that  by  this  article  trial  by  jury  according  to  the  course  of  the 
common  law  is  secured  to  the  defendant  in  all  criminal  cases 
without  exception.  State  v.  Bai/y  63  N.  H.  406,  407.  It  is  the 
only  provision  of  the  constitution  relating  to  trial  by  jury  in 
prosecutions  for  crimes  not  capital.  Strike  it  out,  and  there  is 
nothing  to  prevent  the  enactment  of  a  statute  providing  that  all 
criminal  oftences  now  known  to  our  law,  except  murder  in  the  first 
degree,  may  be  tried  and  determined  without  a  jury  by  the 
>5upreme  court,  by  a  justice  of  the  peace,  or  by  a  poHce  court. 

The  framers  of  the  constitution  who  took  care  to  secure  a  jury 
trial  to  the  parties  in  a  controversy  over  the  smallest  amount  ot 
property  (Bill  of  Rights,  art.  20 ;  Const  of  1792,  art.  77)  did  not 
intend  to  leave  in  doubt  the  righ^of  persons  charged  with  an 
offence,  however  trivial,  against  the  criminal  law  to  a  like  trial. 
Their  language  means  what  they  understood  it  to  mean.  "  The 
language  of  the  constitution  is  to  be  understood  in  the  sense  in 
which  it  was  used  at  the  time  of  its  adoption."  Opinion  of 
Justices,  44  N.  H.  633,  636 ;  J6.,  41  I^.  H.  550,  551 ;  Hale  v.  Ev- 
erett, 53  N.  H.  9,  170;  Copp  v.  ITenniker,  55  K  H.  179,  193; 
State  V.  Saunders,  66  N.  11.  39,  76 ;  State  v.  Griffin,  66  N.  H.  326, 
327.  Whatever  the  parties  to  the  great  charter  understood  in 
1215  to  be  the  meaning  of  the  words  ''  by  the  judgment  of  his 
peers"  {Hurtado  v.  California,  110  U.  S.  516,  529;  1  Steph.  Hist. 
Cr.  Law  162;  1  P.  &  M.  Hist.  Eng.  Law  152,  note,  and  581 ;  Hall. 
Mid.  Ages  342,  note),  our  fathers  in  1784,  as  well  as  the  first  con- 
tinental congress  in  1774,  understood  them  to  mean  trial  by 
jury, —  that  they  secured  to  the  people  "  the  great  and  inestimable 
privilege  of  being  tried  by  their  peers  of  the  vicinage,  according 
to  the  course  "  of  the  common  law.  2. Kent  6.  Such  was  the  un- 
derstanding of  Coke  when  he  wrote  his  commentary  on  the  gre'at 
charter.  2  Inst.  28,  29,  48-50.  Precisely  what  significance  is  to- 
be  given  to  the  words,  "  or  the  law  of  the  land,"  need  not  now 
be  considered.  Mayo  v.  Wilson,  1  N.  H.  53,  56-59;  Dartmouth 
College  v.  Woodward,  1  N.  H.  Ill,  130;  2  Kent  13;  Cool.  Con. 
Lim.  (6th  ed.)  431,  437 ;  2  Inst.  50-52.  Whatever  may  be  their 
meaning,  they  do  not  restrict  or  qualify  the  right  of  trial  by  jury 
in  prosecutions  for  crime. 

"  The  constitution  contains  no  definition  or  description  of  the 
trial  by  jury.  ...  It  is  referred  to  in  the  bill  of  rights  as  an  in- 
stitution which  constant  practice  from  the  earliest  periods  of  the 
colonial  history  had  made  perfectly  familiar  to  the  people;  and 
when  trial  by  jury  is  spoken  of  in  the  constitution,  the  term  must 
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be  understood  to  mean  that  method  of  trial  according  to  the 
common  law  of  Enjgland  and  substantially  such  as  was  used  and 
practiced  at  that  time  in  this  state."  Chief  Justice  Perley's 
charge  to  the  grand  jury  at  Plymouth,  November,  1866.  It  "  is 
a  trial  according  to  the  course  of  the  common  law  and  the  same 
in  substance  as  that  which  was  in  use  when  the  constitution  was 
framed,"  East  Kingston  v.  Towle^  48  N.  H.  57,  64 ;  Copp  v.  Hen- 
niker,  55  K  H.  179, 198-208;  King  v.  Hopkins,  57  N.  H.  334, 
850;  2  Sto.  Const.  (6th  ed.),  s.  1789. 

"  The  essentials  of  jury  trial  .  .  .  are  shown  by  common-law 
principles  and  by  history."  State  v.  Saunders,  66  N.  H.  89,  76. 
"Accusations  of  criminal  conduct  are  tried  at  the  common  law 
by  jury ;  and  wherever  the  rieht  to  this  trial  is  guaranteed  by 
the  constitution  without  qualification  or  restriction,  it  must  be 
understood  as  retained  in  all  those  cases  which  were  triable  by 
jury  at  the  common  law,  and  with  all  the  common-law  incidents 
to  a  jury  trial,  so  far,  at  least,  as  they  can  be  regarded  as  tending 
to  the  protection  of  the  accused."     Cool.  Con.  Lim.  (6th  ed.)  889. 

It  is  essential  to  a  jury  trial  that  it  be  had  in  a  court  of  com- 
petent jurisdiction,  presided  over  by  a  judffe  qualified  to  instruct 
the  jury  in  matters  of  law.  Pierce  v.  State,  13  N.  H.  536, 
566-569;  State  v.  Saunders,  66  N.  H.  39,  76.  "Another  ex- 
cellency  of  this  trial  is  this:  that  the  judge  is  always  present  at 
the  time  of  the  evidence  given  in  it.  Herein  he  is  able  in  mat- 
ters of  law  emerging  upon  the  evidence  to  direct  them ;  and  also 
in  matters  of  fact  to  give  them  a  great  light  and  assistance  by  his 
weighing  the  evidence  before  tnem,  and  observing  where  the 
question  and  knot  of  the  business  lies."  Hale  Com.  Law  291, 
292. 

There  must  be  a  lawful  accusation.  This  is  as  essential  to  a 
common-law  trial  by  jury  as  any  other  incident,  as,  for  example, 
the  number  of  the  jurors  and  the  unanimity  of  their  verdict.  By 
the  common  law  of  the  colony,  no  one  could  be  subjected  to  a 
trial  for  any  criminal  offence  beyond  the  jurisdiction  of  a  justice 
of  the  peace,  except  upon  an  indictment  returned  by  a  grand 
jury  in  a  case  of  felony ;  or  in  the  case  of  misdemeanors,  on  such 
indictment  or  upon  an  information  filed  by  the  attorney-general. 
The  English  common  law  respecting  appeals  of  murder  and  other 
crimes  (4  Bl.  Com.  312-316),  and  its  rule  that  one  found  guilty 
of  a  felony  by  the  verdict  of  a  jury  in  a  civil  cause  might  with- 
out other  accusation  be  put  on  trial  for  the  crime  (1  Cn.  Cr.  L. 
164, 165 ;  Bac.  Abr.,  Indictment,  B),  were  never  adopted  here.    ' 

The  provincial  act  of  1718  (Prov.  Laws,  ed.  1771,  c.  86]),  relat- 
ing to  the  power  and  duty  of  coroners  in  taking  inquisitions  of 
death,  was  declaratory  of  the  common  law.  Bac.  Abr.,  Coroner, 
C  ;  1  East  P.  C.  381.  It  is  not  material  to  the  present  inquiry 
whether  the  colony  adopted  the  English  common-law  doctrine 
VOL.  Lxvni.    83 
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that  upon  the  inquisition  alone  one  could  be  put  on  his  trial  for 
the  homicide  (A  Bl.  Com.  301,  302),  because  a  coroner's  jury  was 
a  grand  jury  (2  Hale  P.  C.  61,  note ;  Act  of  1718,  sivpra  ;  Act  of 
June  10,  1791 ;  Laws,  ed.  1797,  p.  132)  and  their  inquisition  an 
indictment.  2  Inst.  32,  650;  4  Co.  46,  47;  Beg.  v.  Ingham^  6  B. 
&  8.  257,  270.  If  in  colonial  times  or  since  there  ever  was  such 
a  trial,  no  record  or  historical  mention  of  it  has  been  produced. 

Without  an  accusation  by  indictment  or  information  no  one 
could  be  tried  or  punished  for  any  criminal  offence  not  within  the 
jurisdiction  of  a  justice  of  the  peace.  The  required  accusation 
was  not  a  mere  form  of  procedure,  but  a  substantial  protection 
of  every  citizen  against  false  and  malicious  charges  of  crime, — 
a  valuable  security  of  his  "  life,  liberty,  and  estate  "  and  of  his 
enjoyment  thereof.  "As  for  trials  in  causes  criminal,  they  have 
this  further  advantage  that  regularly  the  accusation,  as  prepar- 
atory to  a  trial,  is  by  a  grand  jury.  So  that  as  no  man's  interest 
according  to  the  course  of  the  common  law  is  to  be  tried  or  de- 
termined without  the  oaths  of  a  jury  of  twelve  men,  so  no  man's 
life  is  to  be  tried  but  by  the  oaths  of  twelve  men  and  by  the  pre- 
paratory accusation  or  indictment  by  twelve  men  or  more 
precedent  to  his  trial."  Hale  Com.  Law  295.  "  In  times  of  diffi- 
culty and  danger,  more  is  to  be  apprehended  from  the  violence 
and  partiality  of  judges  appointed  by  the  crown  in  suits  between 
the  kinc  ana  the  subject,  than  in  disputes  between  one  individ- 
ual and  another  to  settle  the  metes  and  boundaries  of  private 
property.  Our  law  has  therefore  wisely  placed  this  strong  and 
two-fold  barrier  of  a  presentment  and  a  tnal  by  jury  between  the 
liberties  of  the  people  and  the  prerogative  of  the  crown.  .  .  . 
The  founders  of  the  English  law  have,  with  excellent  forecast, 
contrived  that  no  man  should  be  called  to  answer  to  the  king  for 
any  capital  crime  unless  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow-subjects,  the  grand  jury;  and  that 
the  truth  of  every  accusation  .  .  .  should  afterwards  be  con- 
firmed by  the  unanimous  suffrage  of  twelve  of  his  equals  and 
neighbors  indifferently  chosen  and  superior  to  all  suspicion.  So 
that  the  liberties  of  England  cannot  but  subsist  so  long  as  this 
palladium  remains  sacred  and  inviolate ;  not  only  from  all  open 
attacks  .  .  .  but  also  from  all  secret  machinations  which  may  sap 
and  undermine  it  by  introducing  new  and  arbitrary  methods  of 
trial  by  justices  of  the  peace,  commissioners  of  the  revenue,  and 
courts  of  conscience.  And  however  convenient  these  may  ap- 
pear at  first,  ...  let  it  be  again  remembered  .  .  .  that  these 
inroads  uiH)n  this  sacred  bulwark  of  the  nation  are  fundamentally 
opposite  to  the  spirit  of  our  constitution  ;  and  that,  though  begun 
in  trifies,  the  precedent  may  gradually  increase  and  spread  to  the 
utter  disuse  of  juries  in  questions  of  the  most  momentous  con- 
cern. '    4  Bl.  Com.  349,  350. 
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With  this  language  of  Blackstone  the  members  of  the  bar  who 
assisted  in  framing  the  constitution  in  1784  were  familiar.  His 
work  was  the  chief,  if  not  the  only,  legal  text-book  they  pos- 
sessed. It  is  morally  certain  that  the  people  among  their  re- 
served rights  did  not  intend  to  omit,  and  did  not  understand 
that  they  did  omit,  any  part  of  this  "  two-fold  barrier  "  against 
oppression, —  this  **  sacred  bulwark"  of  their  liberties. 

"The  grand  jury  perform  most  important  public  functions, 
and  are  a  great  security  to  the  citizens  against  vindictive  prose- 
cutions, either  by  the  government,  or  by  political  partisans,  or 
by  private  enemies."  2  Sto.  Const.  (5th  ed.),  s.  1786.  "If 
.  .  .  the  people  are  enlightened,  and  honest,  and  zealous  in 
defence  of  their  rights  and  liberties,  it  will  be  impossible  to  sur- 
prise them  into  a  surrender  of  a  single  valuable  appendage  of 
the  trial  by  jury."    lb.,  s.  1791. 

"  The  right  of  individual  citizens  to  be  secure  from  an  open 
and  public  accusation  of  crime,  and  from  the  trouble,  expense, 
and  anxiety  of  a  public  trial,  before  a  probable  cause  is  estab- 
lished by  the  presentment  and  indictment  of  a  grand  jury,  in 
case  of  high  offences,  is  justly  regarded  as  one  of  the  securities 
to  the  innocent  against  hasty,  malicious,  and  oppressive  persecu- 
tions, and  as  one  of  the  ancient  immunities  and  privileges  of 
English  liberty."      Jones  v.  BobbinSj  8  Gray  329,  844. 

In  the  case  of  misdemeanors,  the  requirement  of  an  informa- 
tion filed  by  a  sworn  public  officer,  learned  in  the  law,  who  has 
no  motive  "  other  than  to  protect  and  promote  the  public  in- 
terest "  {State  V.  Dover,  9  N*.  H.  468,  472),  and  whose  duty  it  is  as 
much  to  secure  the  innocent  from  persecution  as  to  prosecute  the 
guilty,  affords  a  protection  against  unfounded  and  malignant 
charges  at  least  equal  to  that  afforded  by  the  grand  jury  in  the  case 
of  felonies.  It  would  be  much  greater  than  that  of  the  latter  if 
the  proceedings  and  practice  in  the  grand  jury  room  were  the 
same  here  as  in  England,  where,  to  prevent  vexatious  indict- 
ments for  certain  misdemeanors,  it  haB  been  found  necessary  to 
provide  by  statute  that  no  one  shall  lay  before  the  grand  jury  a 
charge,  of  certain  misdemeanors  without  permission  of  a  judge, 
the  attorney-general,  or  of  the  solicitor-general,  unless  he  is 
bound  over  to  prosecute  by  a  magistrate.  The  criminal  code 
commissioners  in  1879  recommend^  that  the  restriction  be  ex- 
tended to  all  offe^ces.     1  Steph.  Hist.  Cr.  L.  293,  294. 

In  this  state  grand  juries  have,  it  is  believed,  usually  if  not 
always  been  instructed  not  to  return  a  bill  against  the  accused, 
unless  upon  the  evidence  laid  before  them  —  the  state's  evidence 
alone  —  they  are  satisfied  of  his  guilt  beyond  a  reasonable  doubt. 
1  Ch.  Cr.  L.  318;  4  Bl.  Com.  803.  But  whether  this  is  the 
true  rule  or  not,  the  law  that  no  man  can  be  publicly  arraigned 
and  put  on  trial  for  any  alleged  crime  upon  the  mere  accusation 
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of  his  neighbor,  thouffh  made  under  oath,  until  the  charge  has 
been  investigated  and  found  true,  or  probably  true,  by  a  grand 
jury  of  his  fellows  or  an  impartial  public  officer,  is  an  invaluable 
protection  against  false  and  malignant  accusations  of  crime. 

In  the  exceptional  class  of  cases  referred  to, —  cases  of  which 
a  justice  of  the  peace  in  1784  had  jurisdiction, —  the  right  of  the 
accused  was  to  obtain  a  jury  trial  by  taking  an  appeal  from 
the  judgment  of  the  justice  on  giving  security  to  prosecute 
it  and  paying  costs.  State  v.  Griffin,  66  N.  H.  326.  This  burden 
upon  tne  right  of  jury  trial  has  been  maintained  under  the  con- 
stitution, upon  the  sole  ground  that  it  existed  when  the  constitu- 
tion was  adopted.  Copp  v.  Henniker,  56  N.  H.  179, 195,  196.  In 
all  other  cases  trial  by  jury  was  free.  The  accused  was  not 
obliged  to  purchase  or  even  to  demand  it.  Without  it  he  could 
not  be  convicted  or  punished.  It  was  his  right  not  to  be  "de- 
prived of  life,  liberty,  or  estate  "  for  any  criminal  offence  until  in 
the  due  course  of  the  common  law  a  verdict  of  guilty  against  him 
was  obtained.  The  burden  rested  not  upon  him  to  procure 
either  a  trial  or  an  acquittal.  It  rested  on  the  state  —  the  pros- 
ecution—  to  obtain  a  trial  by  jury,  as  well  as  a  conviction  by 
their  verdict  If  he  plet^ded  not  guilty,  he  was  not,  and  could 
not  be,  required  to  do  or  say  anything  more.  The  law  esteemed 
him  innocent  until  a  verdict  to  the  contrary  was  rendered.  The 
common  law  — the  words  of  the  great  charter  —  assured  him  that 
he  should  not  be  condemned  or  punished  for  any  criminal  of- 
fence until  a  verdict  of  guilty  by  a  jury  of  his  equals  was  first 
obtained  against  him. 

That  the  common-law  right  of  trial  by  jury  in  criminal  cases 
as  it  existed  here  in  1784,  with  all  its  incidents,  "  so  far  at  least 
as  they  can  be  regarded  as  tending  to  the  protection  of  the  ac- 
cused," is  secured  to  the  people  by  the  constitution,  is  not  open 
to  doubt.  It  is  established  by  numerous  judgments  of  the  court, 
and  is  not  questioned  by  the  counsel  for  the  state. 

The  question  presented  is  whether  this  right  is  infringed  or 
substantially  impaired  by  the  act  of  March  29, 1896  (LawB  1896, 
c.  117),  which  provides  that,  "  Police  courts  shall  have  concur- 
rent jurisdiction  with  the  supreme  court  in  any  criminal  case 
where  the  fine  does  not  exceed  two  hundred  dollars  and  the  term 
of  imprisonment  does  not  exceed  one  year.  In  case  of  an  appeal 
in  any  case  which  is  beyond  the  jurisdiction  of  a  justice  of  the 
peace,  the  appellant  shall  enter  into  recognizance  as  in  other 
cases,  in  any  sum  not  less  than  one  hundred  dollars  nor  more 
than  three  hundred  dollars." 

It  is  not  claimed  that  offences  punishable  by  such  a  fine  or 
term  of  imprisonment  were  in  1784  within  the  jurisdiction  of  a 
justice  of  the  peace.  In  substance,  the  act  (on  the  interpreta- 
tion most  favorable  to  the  state)  declares  that  a  person  accused 
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in  the  cases  specified  may  be  tried,  found  guilty,  and  condemned 
to  the  prescribed  punishment  by  a  police  judge,  subject  only  to 
the  right  of  appeal  provided  by  the  general  law  as  follows : 
"  A  person  sentenced  for  an  oflfense  by  a  police  court,  .  •  .  may, 
at  the  time  such  sentence  is  declared,  appeal  therefrom  to  the 
supreme  court  at  the  trial  term  next  to  be  holden  for  the  county. 
.  .  .  Before  the  appeal  is  allowed,  the  appellant  shall  enter  into 
recognizance,  with  sufficient  sureties,  in  a  reasonable  sum,  not 
exceeding  one  hundred  dollars,  to  appear  at  the  court  of  appeal, 
to  prosecute  his  appeal  with  efiect,  to  abide  the  order  of  the 
court  thereon,  and,  if  so  required,  to  be  of  good  behavior  in  the 
meantime.  If  the  appellant  fails  to  enter  and  prosecute  his  ap- 
peal, .  .  .  his  recognizance  shall  be  declared  forfeited,  and  the 
clerk  .  .  .  shall  transmit  to  the  .  .  .  police  court  appealed 
from,  a  certificate  of  such  forfeiture.  The  justice  shall  record 
such  certificate,  shall  add  to  the  costs  fees  for  copies  sent  to  the 
clerk,  fifty  cents  for  the  clerk's  certificate,  and  fifty  cents  for  re- 
cording it;  and  he  shall  issue  a  mittimus  ...  to  carry  into  ef- 
fect the  original  sentence,  with  such  increased  costs.''  P.  S.,  c. 
25i\  S8  ii,  8,  4. 

If  because  of  his  poverty,  or  because  he  is  a  stranger  in  a 
strange  land,  or  for  other  reason,  he  is  unable  to  obtain  suffi- 
cient sureties,  or  to  pay  the  required  fees,  the  accused  has  no  ap- 
peal and  no  jury  trial.  K  he  secures  his  appeal,  but  is  unable 
or  for  any  cause  fails  to  enter  and  prosecute  it,  not  only  is  the 
sentence  of  the  police  court  affirmed,  but  he  is  charged  with  ad- 
ditional costs,  and  his  recognizance  is  forfeited.  In  other  words, 
for  taking  and  failing  to  pursue  his  appeal  he  is  subjected  not 
only  to  the  original  sentence,  but  also  to  the  penalty  of  paying 
costs  and  the  amount  of  his  recognizance.  The  only  ground 
upon  which  it  has  been  held  or  claimed  that  under  the  constitu- 
tion the  right  of  jur^  trial  may  be  subjected  to  these  burdens  is 
that  in  1784  they  existed  by  law  in  cases  within  the  jurisdiction 
of  a  justice  of  the  peace;  that  it  is,  with  these  burdens  upon  it, 
the  same  trial  in  substance  as  that  which  was  in  use  in  those 
cases  when  the  constitution  was  framed.   . 

It  is  not  questioned  that  the  imposition  of  these  burdens  on  the 
right  of  jury  trial  in  other  cases  is  forbidden  by  the  constitu- 
tion. "  If,  in  a  class  of  criminal  cases,  at  the  date  of  the  constitu- 
tion, a  defendant  was  entitled  to  a  jury  trial  upon  his  complying 
with  the  single  condition  of  remaining  in  custody  or  giving  secu- 
rity for  his  appearance  merely  as  he  might  elect,  his  constitu- 
tional right  would  be  infringed  by  such  a  material  alteration  of 
the  terms  on  which  he  can  enjoy  the  right,  as  making  his  enjoy- 
ment of  it  depend  upon  his  paying  a  jury  fee,  or  the  cests  of  the 
prosecution,  or  giving  security  for  his  appearance  without  the 
option  of  remaining  in  custody,  or  giving  security  for  anything 
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else  than  his  appearance,  or  incarring  the  risk  of  increased  pun- 
ishment, or  submitting  to  anything  else  that  would  operate  as  a 
Senalty  for  the  exercise  of  the  right."  Copp  v.  HennikeTy  55 
r.  H.  179,  202 ;  State  v.  GHffin,  66  N.  H.  326,  328,  and  cases 
cited. 

But  it  is  suggested  that  the  court  may  grant  an  appeal  with- 
out requiring  the  defendant  to  comply  with  the  requirements 
of  the  law  regulating  appeals, —  that  an  appeal  may  be  allowed 
upon  the  defendant's  merely  recognizing  for  his  appearance,  as 
in  cases  where  he  is  bound  over  to  answer. 

The  statute  admits  of  only  two  possible  constructions.  It 
either  does,  or  does  not,  conter  the  right  of  appeal.  If  it  does 
not,  nobody  contends  that  it  can  be  sustained.  If  it  does,  it 
gives  the  appeal  provided  by  the  general  law.  This  is  undoubt- 
edly the  true  construction.  It  is  what  the  legislature  intended. 
The  statute  is  to  be  read  precisely  as  if  the  general  law  of  ap- 
peal were  repeated  in  it  and  re-enacted.  But  there  was  no  occa- 
sion for  re-enacting  the  general  law.  Statutes  are  construed  in 
view  of  the  existing  law.  The  general  law  of  appeal  — the  pro- 
vision that  any  person  sentenced  by  a  police  court  may  appeal 
therefrom  —  extends  to  every  case  created  by  subsequent  legis- 
lation that  fells  within  it.  Roberts  v.  Stark,  47  N.  H.  223,  225 ; 
State  V.  Ram,  51  N.  H.  373 ;  State  v.  Bean,  63  N.  H.  249. 

An  appeal  from  a  subordinate  tribunal's  determination  of  fact 
is  unknown  to  the  common  law.  It  exists  only  by  statute. 
Wetherbee  v.  Johnson,  14  Mass.  412,  420 ;  Commonwealth  v.  Rich- 
ards, 17  Pick.  295,  296 ;  United  States  v.  Wonsm,  1  Gall.  4,  14, 
15 ;  State  v.  WhUe,  41  N.  H.  194,  196.  The  court  cannot  allow 
an  appeal  where  none  is  provided,  nor  can  it  dispense  with 
any  of  the  prescribed  conditions  of  an  appeal  that  is  provided. 
When  the  legislature  declares  that  before  an  appeal  is  granted 
the  appellant  shall  enter  into  a  recognizance,  the  court  cannot 
say  that  it  shall  be  granted  without  a  recognizance.  For  appeal 
on  condition,  the  court  cannot  substitute  appeal  without  condi- 
tion. For  the  appeal  intended  and  provided  by  the  legislature, 
the  court  cannot  substitute  an  appeal  which  the  legislature  did 
not  intend.     The  court  cannot  lawfully  legislate. 

Undoubtedly,  ''  when  a  statute  may  constitutionally  operate 
upon  certain  persons  or  in  certain  cases,  and  was  not  evidently 
intended  to  conflict  with  the  constitution,  it  is  not  to  be  held 
unconstitutional  merely  because  there  may  be  persons  to  whom, 
or  cases  in  which,  it  cannot  constitutionally  apply ;  but  it  is  to 
be  deemed  constitutional,  and  construed  not  to  apply  to  the 
latter  persons  or  cases,  on  the  ground  that  courts  are  bound  to 
presume  that  the  legislature  did  not  intend  to  violate  the  consti- 
tution." Opinion  of  the  Justices,  41  K  H.  563,  555.  This  is 
merely  saying  that  a  statute  is  to  be  held  unconstitutional  in 
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those  particulars  only  that  conflict  with  the  constitution.  So, 
"  where  there  are  diflterent  provisions  in  the  same  statute  so  dis- 
tinct and  independent  that  the  one  may  not  have  been  the  motive 
or  inducement  to  the  other,  one  may  be  held  valid  and  the  other  " 
unconstitutional  and  void.  Jones  v.  RobbinSy  8  Gray  329,  338 ; 
NolocrCs  Case,  122  Mass.  330,  382,  333.  A  statute  made  in  ex- 
press terms  both  retrospective  and  prospective  may  be  held  valid 
so  far  as  it  looks  to  the  future,  and  void  so  far  as  it  aflfects  past 
transactions.  Kent  v.  Gray,  53  K  H.  576 ;  Rockpori  v.  Walden, 
54  N.  H.  167. 

Undoubtedly,  "  whatever  may  be  the  language  of  the  legisla- 
ture" in  any  case,  "the  court  is  bound  to  presume  that  it 
intended  to  keep  within  the  limits  of  the  constitution."  Leavitt 
V.  Levering,  64  K  H.  607,  608.  In  other  words,  if  the  language 
of  the  statute  is  capable  of  being  so  construed  as  to  be  consistent 
with  the  constitution,  the  court  is  bound  to  give  it  that  construc- 
tion. If  not  capable  of  such  construction,  all  the  court  can  do  is 
to  pronounce  it  void.  This  is  the  whole  extent  of  the  doctrine. 
It  aftbrds  no  warrant  for  giving  the  statute  a  meaning  that  the 
legislature  did  not  intend.  It  does  not  authorize  the  addition  to 
the  statute  of  such  words,  provisions,  or  modifications,  not  therein 
expressed  or  implied,  as  may  be  necessary  to  render  it  consistent 
with  the  constitution.  If  it  did,  an  unconstitutional  statute  would 
be  impossible.  By  addition  or  subtraction  its  defects  could  al- 
ways be  cured.  For  example,  in  Perkins  v.  Towle,  58  K  H.  425, 
section  23,  chapter  231  of  the  General  Statutes,  extending  the 
provision  for  actions  by  a  landlord  against  a  tenant  to  cases 
where  that  relation  did  not  exist,  was  held  unconstitutional  be- 
cause, by  section  17  of  the  act,  the  defendant  was  required,  before^ 
his  appeal  was  allowed,  to  recognize  with  sufficient  sureties  ta 
enter  and  prosecute  his  appeal,  to  pay  all  rent  then  due  or  which 
might  become  due,  and  such  damages  and  costs  as  might  be 
awarded  against  him,  thereby  inaposinff  upon  his  right  of  trial  by 
jury  an  unwarranted  burden.  The  objection  could  have  been 
easily  cured  by  striking  out  of  section  17  the  requirement  of  a  re- 
cognizance if  the  court  had  the  power.  It  is,  in  this  particular, 
impossible  to  distinguish  that  case  from  the  present.  If  the  pro- 
vision for  a  recognizance  can  be  stricken  out  here,  it  could,  and 
ought  to  have  been,  in  that  case.  If,  under  the  statute  now  in 
question,  the  court  can  give  the  defendant  an  appeal  without 
costs,  free  of  all  the  conditions  prescribed  by  the  statute,  it  could 
and  ought  to  have  given  the  defendant  in  that  case  such  an  ap- 
peal, and  have  sustained  the  statute  so  far,  at  least,  as  the  ground 
upon  which  it  was  decided  is  concerned.  So,  a  statute  authoriz- 
ing searches  without  a  warrant  might  be  sustained  as  constitu- 
tional by  judicially  incorporating  in  it  article  19  of  the  bill  of 
rights;  or,  perhaps,  a  statute  giving  a  justice  of  the  peace  juris- 
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diction  of  all  felonies  (Const.,  art.  4)  by  supplying,  by  judicial 
legislation,  provisions  for  the  attendance  at  his  court  of  grand  and 
petit  juries.     State  v.  Peterson,  41  Vt.  504,  522. 

If  the  court  had  the  power  to  repeal  the  statute  imposing  bur- 
dens upon  the  appeal, —  if,  in  defiance  of  the  legislative  will,  it 
could  give,  or  if  the  legislature  should  give,  the  accused  "an  un- 
obstructed and  unclogged  right  of  appeal," — the  statute  in 
question  would  not  be  free  from  constitutional  objection.  The 
obligation  to  appeal  is  itself  a  burden  unwarranted  by  the  con- 
stitution. 

By  the  statutes  of  Massachusetts,  the  appellant  from  the  sen- 
tence of  a  justice  of  the  peace  or  police  court  is  required  to 
recognize  with  sureties  to  appear  at  the  court  appealed  to  until 
the  final  sentence  or  order  of  that  court,  to  abide  such  final 
sentence  or  order,  and  not  depart  without  leave,  and  in  the  mean- 
time to  keep  the  peace  and  be  of  good  behavior.  He  is  subjected 
to  no  costs  of  taking  or  prosecuting  his  appeal  unless  upon  his 
trial  he  is  convicted.  Ii  he  fails  to  enter  and  prosecute  his 
appeal,  he  is  defaulted  on  his  recognizance,  "  and  the  superior 
court  may  award  sentence  against  him  for  the  ofience  whereof 
he  was  convicted,  in  like  manner  as  if  he  had  been  convicted  in 
that  court."  Mass.  G.  S.,  c.  173,  ss.  1-5;  Mass.  P.  S.,  c.  155,  ss. 
58-62.  On  such  default  a  more  severe  punishment  than  that 
imposed  by  the  police  court  may  be  awarded  him.  Batchdder  v. 
Commonwealth,  109  Mass.  361. 

In  Jones  v.  Bobbins,  8  Gray  329  (decided  in  1857),  it  was  held 
by  a  divided  court  that  article  12  of  the  Massachusetts  bill  of 
rights  (identical  with  our  article  15,  except  that  it  contains  the 
additional  provision  that  "  the  legislature  shall  not  make  any  law 
that  shall  subject  any  person  to  .  .  .  infamous  punishment  .  .  . 
without  trial  by  jury  ")  was  not  infringed  by  a  statute  authorizing 
a  police  court  to  try  and  pass  sentence  upon  persons  charged  with 
an  ofience  punishable  by  infamous  punishment,  subject  to  the 
right  of  appeal  provided  by  the  statutes  above  cited.  The  court 
also  held  that  these  statutes  conferred  on  the  appellant  "an  un- 
qualified and  unfettered  right  of  appeal." 

The  decision  rests  upon  the  mistaken  view  that  the  constitu- 
tional right  of  trial  by  jury  is  a  privilege  to  be  asserted,  instead 
of  an  unconditional  immunity  from  sentence  or  punishment  for 
crime,  until  at  the  hands  of  a  jury  a  verdict  of  guilty  is  obtained. 
The  court,  after  stating  in  substance  that  the  last  clause  of 
article  12,  prohibiting  the  legislature  from  making  any  law 
which  shall  subject  any  person  to  infamous  punishment  without 
trial  by  jury,  was  "  added  for  greater  caution,"  and  though  more 
explicit  than  the  preceding  clause  "judgment  of  his  peers  "  did  not 
materially  modify  its  meaning,  say  (p.  341) :  "As  the  object  of 
the  clause  is  to  secure  a  benefit  to  the  accused,  which  he  may 
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avail  himself  of  or  waive,  at  his  own  election ;  and  as  the  pur- 
pose of  the  provision  is  to  secure  the  right,  without  directing  the 
mode  in  which  it  shall  be  enjoyed ;  it  is  not  violated  by  an  act  of 
legislation  which  authorizes  a  single  magistrate  to  try  and  pass 
sentence,  provided  the  act  contains  a  provision  that  the  party 
shall  have  an  unqualified  and  unfettered  right  of  appeal,  and  a 
trial  by  jury  in  the  appellate  court,  subject  only  to  the  common 
liability  to  give  bail,  or  to  be  committed  to  jail,  to  insure  his  ap- 
pearance and  to  abide  the  judgment  of  the  court  appealed  to. 
This  is  a  necessary  inconvenience,  as  is  also  the  delay  of  the  trial 
till  the  sitting  of  such  court;  they  are  the  same  and  no  greater 
than  they  would  be  in  case  the  magistrate,  instead  of  passing 
sentence,  should,  on  examination,  bind  the  accused  over,  or,  as 
the  necessary  alternative,  commit  him  to  jail." 

A  fatal  objection  to  this  doctrine  is  that  it  puts  the  burden  of 
obtaining  a  jury  trial  upon  the  defendant,  instead  of  the  state. 
It  compels  him  to  appear  and  demand  the  trial,  without  which 
the  constitution  expressly  declares  he  shall  not  be  condemned. 
The  difterence  between  a  right  to  jury  trial  upon  demand  made 
therefor  and  the  ris^ht  not  to  be  convicted  or  punished  until  atrial 
is  had,  is  wide.  A  man  is  not  to  be  imprisoned  or  otherwise 
punished  because  a  corrupt  or  ignorant  magistrate  has  found  bim 
guilty  of  crime,  and  he  has  not  sufficient  intelligence  to  demand 
and  take  the  proper  steps  to  obtain  a  trial  by  jury.  As  long  as 
he  remains  entirely  passive, —  as  long  as  he  neither  does  nor  says 
anything  relative  to  the  charge  against  him,  except  to  maintain 
his  innocence  by  a  plea  of  not  guilty, —  he  is  assured  by  the  ex- 
press terms  of  the  constitution  that  he  cannot  be  punished 
until  the  state  has  obtained  a  verdict  of  guilty  from  twelve  of  his 
neighbors.  "  No  subject  shall  be  deprived  of  life,  liberty,  or 
estate  but  by  the  judgment  of  his  peers."  This  language  does 
not  mean — it  cannot  reasonably  be  construed  to  mean — ^that  he 
may  be  tried  and  finally  condemned  by  a  magistrate  unless  he 
takes  certain  prescribed  measures  to  procure  a  constitutional 
trial. 

To  say  that  the  required  recognizance  upon  an  appeal  sub- 
jects the  party  to  no  greater  inconvenience, —  is  no  greater  bur- 
den than  the  recognizance  required  upon  an  examination  and 
binding  over, —  if  it  were  true,  does  not  conclude  the  matter. 
It  is  not  merely  the  recognizance  but  the  judgment  of  the  mag- 
istrate, the  sentence  without  a  jury  trial,  that  burdens.  But  it 
is  not  true.  In  legal  effect,  the  difference  between  recognizances 
upon  a  binding  over  and  upon  an  appeal  is  great.  In  the  first 
case,  the  sole  consequence  of  a  default  or  forfeiture  is  to  create  a 
debt  in  the  amount  of  the  recognizance,  payment  of  which  may 
be  enforced.  Upon  the  forfeiture  of  the  recognizance  taken  on 
appeal,  not  only  is  the  defendant  subjected  to  the  payment  of  the 
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amount  of  the  recognizance,  but  is  also,  under  the  Massachusetts 
statute,  sentenced  by  the  court  appealed  to  as  if  he  had  been 
convicted  in  that  court.  By  his  default  he  is  held  to  waive  a  jury 
trial.  Commonwealth  v.  Whitney  ^  108  Mass.  5,  6, 7.  If  this  is  sound 
constitutional  law,  the  legislature  may  enact  a  statute  providing 
that  a  person  bound  over  on  examination  who  forfeits  his  recogni- 
zance, or  who,  in  default  of  a  recognizance,  is  committed  to  jail 
and  escapes,  may  be  brought  in  on  a  capias  and  sentenced  for 
the  offence  charged  as  if  he  were  convicted.  It  might  dispense 
with  the  examination  and  recognizance,  and  provide  that  a  per- 
son charged  with  crime  who  fails  to  appear  upon  a  simple  notice 
or  summons  may  be  brought  in  and  judgment  rendered  against 
him  upon  default,  as  in  civil  actions.  In  each  case  he  would  be 
no  more  deprived  of  a  jury  trial  than  is  the  appellant ;  if  he 
should  appear  and  demand  a  jury  trial,  it  would  be  accorded 
him.  Trial  by  a  magistrate  —  trial  without  a  jury  —  is,  in  a 
constitutional  sense,  no  trial ;  and  no  reason  appears  why  upon 
the  forfeiture  of  a  recognizance  the  court  may  not  be  authorized 
to  pronounce  final  sentence,  as  well  without  as  with  such  a  trial. 

The  consequence  of  the  forfeiture  of  the  appellant's  recogniz- 
ance under  our  statute  (P.  8.,  e.  252,  s.  4)  is,  m  effect,  the  same 
as  it  was  in  Massachusetts  in  1857,  except  that  there  he  naight 
receive  a  more  severe  sentence  than  that  appealed  from.  The 
difference  is  immaterial  to  the  constitutional  question. 

The  opinion  of  the  majority  of  the  court  in  Jcmes  v.  Bobbins 
makes  no  answer  to  these  views,  nor  to  those  there  expressed 
by  Thomas  J  J.,  dissenting,  who  says  (pp.  351-853) :  "I  concur  also 
in  the  opinion  [of  the  majority]  that  the  citizen  cannot  be 
subjected  to  trial  for  an  offence  visited  by  a  capital  or  infamous 
punishment,  without  the  intervention  of  a  grand  jury,  which, 
standing  between  him  and  the  power  of  the  government  and  the 
passions  of  the  prosecutor,  shall  say,  upon  their  oaths,  that  there 
is  good  cause  why  he  shall  be  subjected  to  trial.  But  there  is, 
to  myself,  plainer  and  more  solid  ground  upon  which  the  con- 
clusion rests,  that  a  police  court  or  a  justice  of  the  peace  can- 
not be  clothed  with  jurisdiction  to  try  the  citizen  for  an  of- 
fence which  will  subject  him  to  a  capital  or  infamous  punish- 
ment. It  is  obvious  to  remark  that,  if  the  intervention  of  a 
grand  jury  is  all  that  is  wanting  to  the  validity  of  this  jurisdic- 
tion, the  legislature  miffht  at  once  provide  for  the  return  of  in- 
dictments into  the  police  court,  and,  reservinff  to  the  accused 
the  right  of  appeal,  might  subject  him  to  a  trial  even  for  his  life, 
before  a  single  magistrate.  I  find  it  impossible  to  assent  to  any 
such  conclusion,  or  to  any  reasoning  that  would  lead  to  it.  It 
seems  to  me  plain  that  when  the  constitution  declares  that  ^  the 
legislature  shall  not  make  any  law  that  shall  subject  any  person 
to  a  capital  or  infamous  punishment  .  .  .  without  trial  by  jury,' 
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its  meaning  is  trial  by  jury  when  and  wheresoever  he  shall  be 
tried ;  not  upon  his  second  trial,  nor  after  having  been  subjected 
to  another  and  different  mode  of  trial.  If,  for  an  offence  subject- 
ing him  to  capital  or  infamous  punishment,  the  citizen  may  be 
tried  once  without  a  jury,  it  is  not  easy  to  see  why  he  may  not  bo 
so  tried  a  second  time;  why  the  legislature  may  not  provide  that, 
upon  appeal  to  the  municipal  court,  he  may  be  triea  by  a  single 
judffe,  and  postpone  his  trial  bv  jury  to  his  appeal  to  this  court. 
Such  a  law  would,  indeed,  clog  and  obstruct  his  trial  by  jury  ; 
but  the  difference  between  that  and  this  is  in  degree  only.  The 
subjecting  the  accused  to  one  trial  by  a  single  magistrate  ob- 
structs the  right  of  trial  by  jury,  and  essentially  impairs  its  value. 
It  places  between  the  accused  and  a  trial  by  jury  a  barrier  not 
necessary  for  the  securitv  of  the  public,  such  as  are  the  prelimi- 
nary examination  and  the  holding  to  bail.  ...  It  subjects  him 
to  unnecessary  and  often  fatally  burdensome  expense  before  he 
can  reach  the  tribunal  by  which  it  is  his  right  and  his  security 
to  be  tried.  The  subject  cannot  be  said,  under  such  a  law,  to 
obtain  his  right  *  freely,  and  without  being  obliged  to  purchase 
it;  completely,  and  without  any  denial;  prompSy,  and  without 
delay.^  When  you  state  the  proposition  that  a  man  may  be  con- 
stitutionally tried  for  murder  by  a  justice  of  the  peace,  or  a  po- 
lice court,  or  by  any  single  judge,  even  after  indictment,  and 
that  he  cannot  have  a  trial  oy  jury  until  he  has  been  tried  by  a 
single  magistrate,  I  think  every  mind  familiar  with  the  constitu- 
tion and  with  the  common-law  rights  secured  by  it,  shrinks  from 
the  conclusion ;  yet  it  is  to  be  observed  that  the  twelfth  article 
of  the  bill  of  rights  makes  no  distinction  between  laws  subject- 
ing the  citizen  to  capital  and  those  subjecting  him  to  infamous 
punishments.  They  stand  on  the  same  ground.  ...  It  is  not 
an  unobstructed  and  unclogged  right  of  appeal  which  the 
twelfth' article  secures,  but  an  unobstructed  and  unclogged  right 
of  trial  by  jury."  To  these  weighty  words  of  Judge  Thomas  no 
satisfactory  reply  has  ever  been  made. 

The  doctrine  of  Jones  v.  Bobbins  has  not  found  favor.  It  is 
repudiated  by  the  highest  courts  of  the  land.  The  question  first 
arose  in  the  United  States  district  court  of  New  York  in  Ex- 
parte  DanUy  7  Ben.  1,  4,  5,  decided  in  1873.  Dana  was  charged 
by  information  in  the  police  court  of  the  District  of  Columbia 
with  having  published  a  libel,  and  was  arrested  in  New  York. 
A  warrant  to  authorize  his  being  taken  to  Washington  was  re- 
fused on  the  ground  that  he  would  there  be  tried  in  a  manner 
forbidden  by  the  constitution, —  that  is  to  say,  in  the  police 
court  without  a  jury,  subject  to  a  right  of  appeal  to  the  supreme 
court  of  the  district  and  there  to  be  tried  by  jury.  Blaichford^  Jr, 
said  the  offence  of  libel  is  "  one  of  the  crimes  which  must,  un- 
der the  constitution,  be  tried  by  a  jury.     The  act  of  1870  pro- 
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vides  that  the  information  in  this  case  shall  not  be  tried  by  a 
jury,  but  shall  be  tried  by  a  court.  It  is  true  that  it  gives  to  the 
defendant  after  judgment  .  •  .  the  right  to  appeal  to  another 
court,  where  the  information  must  be  tried  by  a  jury.  But  this 
does  not  remove  the  objection.  If  congress  has  the  power  to 
deprive  the  defendant  of  his  right  to  trial  by  jury  for  one  trial, 
and  to  put  him,  if  convicted,  to  an  appeal  to  another  court  to 
secure  a  trial  by  jury,  it  is  difficult  to  see  why  it  may  not  also 
have  the  power  to  provide  for  several  trials  by  a  court  without  a 
jury  on  several  successive  convictions,  before  allowing  a  trial  by 
jury,  [n  my  judgment,  the  accused  is  entitled,  not  to  be  first 
convicted  by  a  court  and  then  to  be  acquitted  by  a  jury,  but  to 
be  acquitted  or  convicted  in  the  first  instance  by  a  jury.** 

The  case  is  cited  and  approved  in  Callan  v.  Wilson^  127  U,  S. 
540,  554,  555  (1887),  where  upon  full  consideration  of  the  ques- 
tion it  was  unanimously  held  that  a  person  accused  of  conspiracy 
is  entitled,  under  the  provisions  of  the  constitution  of  the  United 
States,  to  a  trial  by  jury,  and  that  an  act  of  congress  providing 
that  he  may  be  tried,  convicted,  and  sentenced  by  the  police 
court  of  the  District  of  Columbia,  subject  to  a  ri^ht  of  appeal  to 
the  supreme  court  of  the  district,  is  unconstitutional  and  void. 
The  court  say  {pp.  556,  557) :  "  The  argument,  made  in  behalf 
of  the  government,  implies  that  if  congress  should  provide  the 
police  court  with  a  grand  jury,  and  authorize  that  court  to  try, 
without  a  petit  jury,  all  persons  indicted, —  even  for  crimes  pun- 
ishable by  confinement  in  the  penitentiary, —  such  legislation 
would  not  be  an  invasion  of  the  constitutional  riffht  of  trial  by 
jury,  provided  the  accused,  after  being  tried  and  sentenced  in 
the  police  court,  is  given  an  unobstructed  right  of  appeal  to,  and 
trial  by  jury  in,  another  court  to  which  the  case  may  be  taken. 
We  cannot  assent  to  that  interpretation  of  the  constitution.  Ex- 
cept in  that  class  or  grade  of  oftences  called  petty  offences,  which, 
according  to  the  common  law,  may  be  proceeded  against  sum- 
marily in  any  tribunal  legally  constituted  for  that  purpose,  the 
guarantee  of  an  impartial  jury  to  the  accused  in  a  criminal  pros- 
ecution conducted  either  in  the  name,  or  by  or  under  the  author- 
ity, of  the  United  States,  secures  to  him  the  right  to  enjoy  that 
mode  of  trial  from  the  first  moment,  and  in  whatever  court  he 
is  put  on  trial  for  the  offence  charged.  In  such  cases  a  judgment 
of  conviction  not  based  upon  a  verdict  of  guilty  by  a  jury  is  void. 
To  accord  to  the  accused  a  right  to  be  tried  by  a  jury  in  an  ap- 
pellate court,  after  he  has  been  once  fully  tried  otherwise  than 
by  a  jury  in  the  court  of  original  jurisdiction  and  sentenced  to 
pay  a  fine  or  be  imprisoned  for  not  paying  it,  does  not  satisfy  the 
requirements  of  the  constitution." 

However  free  and  unobstructed  the  right  of  appeal  may  be, 
it  subjects  the  accused  to  the  trouble,  expense,  and  anxiety  of 
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two  trials  on  the  issue  of  guilt  or  innocence  instead  of  one.  It 
is  said  that  a  trial  by  the  magistrate  instead  of  an  examination  is 
'*  rather  a  benefit  to  the  accused  than  a  burden  or  disadvantage 
to  him/'  because  on  a  trial  he  must  be  discharged  if  "  a  reason- 
able doubt  of  his  guilt  is  not  removed/*  while  on  examination  he 
"  must  be  held  for  probable  cause  "  ;  and  that  no  more  bail  would 
be  required  on  his  appeal  from  a  conviction  than  upon  a  binding 
over  for  his  appearance.  State  v.  Oraig,  80  Me.  85,  89.  But  the 
question  is  upon  the  effect  of  the  statute  in  the  case  of  a  convic- 
tion, not  in  the  case  of  acauittal.  The  constitutional  guarantv 
is  not  that  the  accused  shall  not  be  acquitted,  but  that  he  shall 
not  be  convicted  and  punished,  without  a  jury  trial.  Common^ 
loealth  V.  GraveSj  112  Mass.  282. 

An  examination  is  not  a  trial.  The  holding  to  bail  thereupon 
is  not  even  an  accusation.  It  is  merely  a  finding  that  before  the 
defendant  is  formally  accused  of  the  crime,  the  question  of  his 
ffuilt  or  innocence  ought  to  be  investigated  by  «  competent  tri- 
bunal, namely,  the  crand  jui:^.  1  Ch.  Cr.  L.  89.  It  adds  noth- 
ing to  the  weight  of  the  compTainant^s  charge.  The  defendant 
may  without  prejudice  to  his  rights  or  stain  upon  his  reputation, 
other  than  that  caused  by  the  diarge  alone,  waive  an  examina- 
tion and  recognize  without  a  hearing.  It  may  be  said  that  he 
may  also  waive  a  trial  and  take  his  appeal.  Possibly  he  may ; 
but  he  goes  forth  as  a  convicted  criminal  with  merely  a  right  to 
a  new  trial.  He  stands,  morally  and  in  respect  to  his  character 
and  good  name,  as  if  after  a  jury's  verdict  of  guilty  he  is  awarded 
a  new  trial.  This  is  a  hardship  to  which  by  the  common  law  of 
England  and  the  common  law  of  the  colony  in  1784  he  could 
not  be  subjected.  The  court  in  State  v.  Oraig  were  apparently 
of  opinion  that  no  burden  not  pecuniair  is  or  can  be,  in  law,  an 
unjustifiable  burden  upon  the  jury  trial  of  the  constitution.  In 
the  minds  of  a  great  majority  of  mankind,  a  stain  upon  the  rep- 
utation or  a  blot  on  the  character  is  a  heavier  burden  than  any 
mere  pecuniary  loss. 

If  the  award  of  an  unobstructed  jury  trial  upon  appeal  answers 
the  constitutional  guaranty  in  one  class  of  cases,  it  does  in  all. 
To  sustain  this  statute  will  establish  it  as  the  constitutional  law 
of  the  state,  that  a  police  court  may,  if  the  legislature  think  fit, 
be  invested  with  authority  to  try  and  determine  all  felonies,  in- 
cluding murder,  subject  only  to  the  right  of  appeal. 

The  constitutional  right  to  an  accusation  by  information  before 
being  put  on  trial  for  a  misdemeanor  stands  on  the  same  ground 
as  the  right  to  indictment  before  being  put  on  trial  for  a  felony. 
Informations  and  indictments  are  classed  together  in  the  consti- 
tution {art.  87).  If  the  former  may  be  abolished,  so  may  the 
latter;  and  with  them,  grand  juries.  All  the  barriers  which  the 
common  law  interposed  between  malicious  and  groundless  charges 
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and  a  public  trial  may  be  removed.  Any  one  owing  a  grudge 
against  his  neighbor,  by  his  mere  accusation  of  crime,  no  matter 
how  false  and  malignant,  may  compel  him  to  undergo  the  humil- 
iation and  shame  of  being  publicly  arraigned  and  tried  on  the 
question  of  his  guilt  or  innocence. 

In  and  prior  to  1784,  a  justice  of  the  peace  had  authority  to 
try  and  aetermine,  subject  to  appeal,  those  criminal  offeDces 
/  only  that  were  punishable  by  a  fine  not  exceeding  forty  shillings, 
/  by  whipping,  or  by  setting  m  the  stocks.  1  Prov.  Papers  392, 
f  395;  3  lb.  187,  224;  Prov.  Laws  (erf.  1761),  jpp.  1,  2,  48,  49; 
Prov.  liaws  {ed,  17Tl),pp.  9,11, 16, 17, 18,  30,  31,  39,  40,  48,  52, 
60.  By  the  act  of  December  18, 1812  (Laws  1815,  p.  328,  s.  3), 
a  justice  was  authorized  to  punish  larceny  of  property  not  ex- 
ceeding $6.66  in  value  by  a  fine  of  ten  dollars,  or  imprisonment 
not  exceeding  thirty  davs.  By  the^  Revised  Statutes,  he  was 
given  authority  to  try  and  determine  all  cases  where  the  punish- 
ment was  by  fine  not  exceeding  ten  dollars  (R.  S.,  c.  222,  s.  1), 
certain  cases  punishable  by  imprisonment  not  exceeding  thirty 
days  (76.,  c.  118,  s.  15),  and  certain  others  punishable  by  impris- 
onment not  exceeding  six  months  (16.,  c,  116,  ss,  2,  8).  In  the 
revision  of  1867,  a  justice  was  given  jurisdiction  of  all  oflTences 
where  the  punishment  is  by  fine  not  exceeding  twenty  dollars, 
or  by  imprisonment  not  exceeding  six  months,  or  by  both. 
Comm'rs'  Rep.  G.  S.,  c,  235,  s.i;  G.  8.,  c.  284,  s.  4, 

The  question  of  the  constitutionality  of  this  apparently  in- 
creased jurisdiction  of  a  justice  of  the  peace  has  never  been 
raised.  Whether  it  is  to  be  or  may  be  sustained  on  the  ground 
that  the  increase  is  ostensible  rather  than  actual,—  that  ten  dol- 
lars in  1812  and  1842,  and  twenty  dollars  in  1867,  was  no  more 
in  value  than  forty  shillings  in  1784,  and  that  imprisonment  in 
jail  for  six  months  is  not  more  than  a  just  and  reasonable  equiv- 
alent for  the  barbarous  punishment  of  a  public  whipping  and 
setting  in  the  stocks, —  or  on  the  ground  of  usage  ana  acquies- 
cence {Pierce  v.  State^  13  N,  H.  536,  578 ;  Copp  v.  Henniker,  55 
K  H.  179,  209;  King  v.  Hopkins,  57  K  H.  884,  356;  Keniston 
V.  State,  68  N.  H.  37,  38 ;  Railroad  v.  State,  62  N.  H.  648,  649 ; 
State  V.  Bosworth,  13  Vt.  402,  413),  is  a  question  not  raised  and 
not  necessary  to  be  considered. 

Exceptions  sustained. 

Clark,  Wallace,  and  Pike,  JJ.,  dissented :  the  others  con- 
curred. 
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Merrimack,  > 
June,  1896.  > 


Judge  of  Probate  v.  Sulloway  ^  a. 


The  liability  of  the  sureties  on  an  executor's  bond  is  coextensive  with  that  of 

the  principal. 
Where  by  a  decree  of  the  probate  court  the  executor  is  charged  with  the 

amount  of  his  indebtedness  to  the  testator,  the  sureties  are  liable  therefor ; 

and  their  liability  is  not  affected  by  the  fact  that  the  executor  was  insolvent 

at  the  date  of  his  appointment  and  unable  to  discharge  his  indebtedness  to 

the  estate  at  any  time  thereafter. 

Debt,  against  the  defendants  as  sureties  on  the  bond  of  Daniel 
Barnard,  executor  of  the  will  of  Eliza  Bean.  Pacts  found  by  the 
court. 

At  the  time  of  his  appointment  as  executor,  Daniel  Barnard 
was  indebted  to  the  estate  upon  two  promissory  notes,  payable  to 
Eliza  Bean.  December  28, 1891,  he  filed  with  the  judge  of  pro- 
bate his  account  as  executor,  wherein  he  charffed  himself  with 
the  amount  of  his  indebtedness  to  the  estate.  He  died  January 
10,  1892,  before  the  account  was  settled.  January  26,  1892, 
James  E.  Barnard  was  appointed  administrator  of  the  estate  ot 
Daniel,  and  on  February  9,  1892,  settled  the  account  filed  by 
Daniel.  Upon  that  settlement,  it  was  decreed  by  the  probate 
court  that  there  was  in  the  hands  of  Daniel  at  the  time  of  his 
decease,  to  be  accounted  for  by  his  administrator,  the  sum  of 
$17,751.70,  in  which  was  included  $565.42,  the  amount  of  Daniel's 
own  indebtedness  to  the  estate. 

James  E.  Barnard  was  also  appointed  administrator  de  bonis  von 
of  the  estate  of  Eliza  Bean,  and  upon  settlement  of  his  account, 
March  23,  1892,  he  was  by  decree  of  the  court  charged  with  the 
full  amount  ($17,751.70)  found  to  be  in  Daniel's  hands  at  his 
decease  and  with  sundry  other  items,  amounting  in  all  to 
$17,894.97.  Of  this  amount,  Sarah  E.  Elliott,  as  administratrix 
of  the  estate  of  Lydia  Elliott,  was  by  law  entitled  to  the  sum  of 
$5,447.48.  James  E.  never  in  fact  received  the  money  due  from 
Daniel  to  the  estate  of  Bean.  He  paid  to  Elliott  the  sum  of 
$4,867.93,  and  turned  over  to  her  as  cash  the  claim  against 
Daniel's  estate  upon  the  notes,  then  amounting  to  $579.55;  and 
she  gave  him  a  receipt  for  $5,447.48  in  full  settlement  of  her  in- 
terest in  the  Bean  estate.  Neither  intended  to  release  the  sureties 
on  Daniel's  bond.  Daniel  was  insolvent  when  appointed  executor, 
and  so  continued  until  his  death.  Elliott  presented  the  claim  to 
the  commissioner  on  his  estate,  and  it  was  allowed  at  $579.55. 
She  has  received  a  dividend  of  thirty  per  cent  and  may  receive 
another.  If  the  plaintiflf  is  entitled  to  judgment,  it  is  to  be  for 
$405.48  and  interest  from  July  26,  1892, 
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Sargent  ^  Hollis^  for  the  plaintiff. 

Edward  B.  S.  Sanborn  and  Frank  N.  Parsons^  for  the  defendants. 
The  main  question  in  this  case  is  whether  the  sureties  on  an  ad- 
ministration bond  of  an  administrator  insolvent  at  the  time  when 
appointed,  and  who  so  continues  during  his  administration,  are 
guarantors  for  the  payment  of  any  debt  due  from  the  adminis* 
trator  at  the  time  of  his  appointment,  and  liable  therefor  on  the 
administration  bond.  The  question  is  one  of  great  importance, 
which  ought  to  be  thoroughly  considered  before  it  is  determined 
as  the  law  of  the  state  that  the  mere  signing  of  the  insolvent  ad- 
ministrator's bond  by  solvent  sureties  is  sufficient  to  create  a 
valuable  estate  out  of  what  was,  a  moment  before,  a  worthless 
claim. 

Our  position  is  that  Daniel  Barnard  was  properly  chargeable 
in  his  administration  account  with  the  full  amount  of  his  debt  to 
the  estate.  It  could  not  well  be  otherwise,  because  the  decree 
determined  what  he  owed  the  estate;  but  unless  the  sureties  were 
guarantors  of  his  personal  debt,  the  decree  did  not  necessarily 
determine  the  part  of  his  debt  for  which  they  are  responsible. 
The  precise  point  has  not,  so  far  as  we  can  find,  been  passed  upon 
in  this  state ;  but  the  first  part  of  the  proposition  —  that  the  ex- 
ecutor is  chargeable  with  the  amount  of  his  personal  debt  to  the 
estate  —  has  been  fixed  by  statute  and  several  decisions,  all  of 
which  leave  open  the  question  raised  here. 

The  defendants  did  not  become  guarantors  for  the  payment  of 
the  executor's  then  existing  debt  to  the  estate ;  they  did  encage 
that  he  would  not  embezzle  the  property  of  the  estate  and  for 
due  care  in  the  discharge  of  his  official  duty.  For  what  assets 
is  the  executor  himself  liable  ?  For  such  only  as  can  by  due  dil- 
igence be  turned  into  money.  If  in  the  settlement  of  Eliza 
Bean's  estate,  Daniel  Barnard  had  found  no  way  to  collect  the 
other  notes  payable  to  her,  he  would  not  have  been  charged  with 
their  amount,  nor  his  sureties  held  liable  for  his  failure  to  collect 
them.  The  same  rule  must  apply  to  his  own  notes.  The  statute 
makes  such  a  debt  assets  to  be  accounted  for  as  other  debts,  but  does 
not  make  such  assets  money.  "A  surety  is  liable  for  the  execu- 
tor's debt,  only  to  the  same  extent  as  for  the  debts  of  third  par- 
ties." Spurlock  V.  UarleSy  8  Bax.  (Tenn.)  437.  "All  debts  due  to 
the  estate,  which  by  due  diligence  might  have  been  collected, 
shall  be  accounted  for  in  money."  P.  S.,  c,  189,  s,  9.  "A  debt 
due  from  the  administrator  to  the  estate  shall  be  assets  and  ac- 
counted for  as  other  debts."    i6.,  c,  189,  s.  12. 

If  with  due  diligence  collection  could  have  been  made,  then  the 
law  demands  money  of  the  executor ;  but  so  far  as  the  executor's 
debt  to  the  estate  is  concerned,  said  debt  shall  be  "  accounted  for 
as  other  debts."     That  is,  if  the  administrator  is  solvent  he  must 
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account  for  the  whole  amount  in  money.  If  insolvent  when  ap- 
pointed administrator,  the  estate  must  be  satisfied  with  its 
dividend,  exactly  as  if  it  were  the  debt  of  a  stranger,  unless 
before  the  close  of  his  administration  he  becomes  solvent  and 
"  due  diligence  '*  exacts  the  money. 

"  Sureties  on  an  administrator's  bond  are  not  liable  for  the  debt 
of  the  administrator  to  the  estate  which  be  has  failed  to  charge 
himself  with  and  account  for,  where  the  administrator  was  in- 
solvent at  the  time  of  his  appointment,  except  in  the  amount 
which  could  have  been  saved  to  the  estate  after  his  appointment, 
by  the  exercise  of  due  diligence,"  State  v.  Gregory,  119  Ind. 
508.  "  Sureties  upon  an  administration  bond  do  not  guarantee 
the  solvency  of  their  principal  and  hence  are  not  responsible  for 
a  debt  due  by  an  insolvent  executor  or  administrator  to  the  estate ; 
yet  if  he  is  aole  to  pay  and  will  not,  they  will  be  liable  for  his 
breach  of  duty  in  not  discharging  the  obligation.^'  7  Am.  &  En^. 
Enc.  Law  218.  "  If  the  executor  or  administrator  is  solvent  his 
sureties  are  liable  for  a  debt  due  by  him  personally  to  the  estate." 
24  Am.  &  Eng.  Enc.  Law  868.  See  in  addition,  Marker  v.  Iricky 
2  Stockt.  Ch.  269;  Gottsberger  v.  Smith,  5  Duer  566 ;  Piper's  Es- 
tate, 15  Pa.  St.  533 ;  Baucus  v.  Barr,  45  Hun  582,— 107  N.  Y.  624; 
Lym  V.  Osgood,  58  Vt.  707. 

Daniel  Barnard  owed  Eliza  Bean  when  she  died,  and  when  he 
was  appointed  her  executor,  and  when  he  died.  He  was  insol- 
vent when  she  died,  when  he  was  appointed,  when  he  died,  and, 
inferentially,  insolvent  when  he  gave  her  his  notes.  About 
thirty  per  cent  of  the  debt  has  been  received  and  paid  to  the 
plaintiff  in  this  suit,  which  per  cent  has  been  paid  to  all  his  cred- 
itors alike.  No  "  due  diligence  "  could  have  collected  any  more 
of  Daniel  Barnard's  estate  unless  "due  diligence"  required 
somebody  to  take  from  his  other  creditors  the  $405.48  demanded 
in  this  suit.  The  plaintiff  asks  the  court  to  charge  the  sureties 
upon  Daniel  Barnard's  bond  for  this  sum,  which  the  sureties 
never  undertook  to  guarantee,  their  only  obligation  being  that 
Daniel  Barnard  was  competent  to  administer  and  would  do  so 
honestly. 

Clark,  J.  One  of  the  principal  questions  is  whether  the 
sureties  upon  an  executor's  bond  are  liable  for  the  payment  of 
his  personal  debt  to  the  testator. 

Except  as  against  creditors,  an  executor's  indebtedness  to  the 
testator  was  by  the  common  law  released  or  extinguished.  2  Bl. 
Com.  512;  Bac.  Abr.,  Executors  (A),  10;  2  Will.  Ex.  1810,  and 
cases  cited;  Went.  Ex.  (1st  Am.  ed.)  78-76;  Co.  Lit.  264  b, 
note  1 ;  Gardner  v.  Miller,  19  Johns.  188 ;  Marvin  v.  Stone,  2 
Cow.  781,  809. 
VOL.  Lxvm.    84 
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The  purpose  of  section  7  of  the  act  of  July  2,  1822,  was  to 
abolish  this  rule.  Jfiorris  v,  Towle,  54  N.  II.  290,  294.  It  pro- 
vided that  "  all  debts  due  from  the  executor  or  administrator  to 
the  testator  or  intestate  shall  be  assets  in  his  hands  for  which 
he  shall  account  in  the  same  way  and  manner  as  for  a  debt 
against  any  other  person;  and  the  judge  of  probate  is  hereby 
authorized  to  ascertain  and  liquidate  such  debt  and  charge  the 
executor  or  administrator  therewith."  Laws  1822,  c.  81,  s.  7. 
In  the  revision  of  1842  it  was  condensed  without  alteration  of 
the  sense  (R.  S.,  c.  159,  s.  9),  and  has  ever  since  stood  upon  the 
statute  book  in  exactly  the  same  language.  P.  S.,  c.  189,  s.  12. 
The  statute  aftbrds  no  ground  for  the  inference  that  the  debt  is 
not  to  be  treated  as  assets  unless  the  executor  is  solvent.  The 
inference,  if  any,  is  quite  the  other  way.  No  legal  fiction  is  in- 
volved. It  is  pure  matter  of  fact.  The  executor  has,  as 
matter  of  fact,  received  from  the  testator  so  much  money  or 
money's  worth,  and  is  answerable  for  it.  It  is  money  in  his 
hands  precisely  as  if  a  debtor  had  paid  him  so  much  money. 

A  like  statute  to  the  same  effect  and  for  the  same  purpose 
was  enacted  in  New  York.  SoverhUl  v.  Suydam^  69  N.  Y. 
140, 142  ;  Baucus  v.  Stover,  89  N.  Y.  1  (where  the  statute  is  re- 
cited); Matter  of  Ckmsalus,  95  N.  Y.  340.  The  statute  was 
passed  in  consequence  of  the  decisions  of  the  courts  in  accord- 
ance with  the  common  law.  Thomas  v.  Thompson^  2  Johns.  471 ; 
Gardner  v.  MUler,  19  Johns.  188;  Marvin  v.  Stone,  2  Cow.  781 
(1824). 

Without  any  special  statute,  the  same  result  was  reached  in 
Massachusetts,  Maine,  Connecticut,  and  Vermont,  either  under 
general  statutes  providing  for  the  settlement  of  estates  and  the 
distribution  of  property  not  devised  or  bequeathed  ( Winship  v. 
Bass,  12  Mass.  198;  Probate  Court  v.  Merriam,  8  Vt  234),  or  on 
the  ground  that  the  common-law  doctrine  had  never  been 
adopted.  Bacon  v.  Fairmain,  6  Conn.  121,  129;  Williams  v. 
Morehouse,  9  Conn.  470,  474;  Davenport  v.  Richards,  16  Conn. 
310;  Pottery,  Titcomh,  7  Me.  302. 

An  executor  or  administrator  is  required  by  the  statute  to 
give  a  bond  with  sufficient  sureties,  on  condition :  (1)  To  return 
to  the  judge  a  true  and  perfect  inventory  of  the  estate  of  the  de- 
ceased upon  oath  within  three  months  from  the  date  of  the 
bond ;  (2)  to  administer  the  estate  according  to  law ;  (3)  to  ren- 
der an  account  within  a  year ;  and  (4)  to  pay  and  deliver  the 
rest  and  residue  of  the  estate  which  shall  be  found  remaining 
upon  the  account  to  such  person  or  persons  as  the  judge,  by  his 
decree  according  to  law,  shall  limit  and  appoint.  P.  o.,  c,  188, 
s.  12. 

The  liability  of  the  sureties  is  coextensive  with  that  of  the 
principal.     Wattles  v.  Hyde,  9  Conn.  10, 15.     They  are  his  privies. 
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By  whatever  decree  of  the  probate  court  their  principal  is  bound, 
they  are  bound.  Stovallv.  Banks ^  10  Wall.  583;  Casoni  v.  Jerome^ 
58  k  Y.  315;  Gerouldv.  Wilson,  81  K  Y.  573;  Scqfieldv.  Churchill, 
72  N.  Y.  565 ;  Deobold  v.  Oppermann,  111  N.  Y.  531 ;  Choate  v. 
Arrington,  116  Mass.  552,  556;  Towle  v.  Towle,  46  K  H.  431, 
434.  This  is  because  they  have,  in  legal  effect,  so  stipulated  in 
the  bond.  It  necessarily,  follows  that  they  are  bound  to  what- 
ever in  law  their  principal,  the  executor,  is  bound.  That  he  is 
bound  to  account  for  his  indebtedness  to  the  testator  is  not  ques- 
tioned, nor  is  it  claimed  that  he  is  relieved  from  this  obligation 
by  the  fiict  that  he  is  insolvent  or  unable  to  pay.  The  iudge  of 
probate  cannot  release  him  from  his  obligation  on  the  mere 
ground  that  he  is  unable  to  perform  it.  He  has  authority  to  de-, 
termine  whether  the  indebtedness  exists  and  the  extent  of  it 
(P.  8.,  c.  189,  s,  12^,  and  there  his  authority  ends.  If  the  debt  is 
admitted  or  founa,  the  judge  of  probate  has  no  choice  —  he 
must  charge  it  to  the  executor  as  a  part  of  the  assets  belonging 
to  the  estate.  This  duty  is  imperative.  He  cannot  authorize 
the  executor  to  compromise  with  himself,  nor  has  he  any  author- 
ity to  negotiate  and  compromise  with  the  executor.  Norris  v. 
Towk,  54  N.  H.  290.  It  is  wise  that  such  should  be  the  law.  If 
it  were  otherwise,  it  would  open  a  wide  door  to  fraud.  "  On 
technical  grounds,  as  well  as  on  considerations  of  policy,  an  admin- 
istrator is  not  permitted  to  show  that  he  could  not  collect  a  debt 
due  from  himself."  Shaw,  C.  J.,  in  Kinney  v.  Ensign,  18  Pick. 
232,  236. 

Stevens  v.  Gaylord,  11  Mass.  256,  decided  in  1814,  is  the  earli- 
est case  on  the  subject  The  court  there  say  (p/>.  269,270): 
"As  soon  as  the  debtor  is  appointed  administrator,  if  he  ac- 
knowledges the  debt,  he  has  actually  received  so  much  money, 
and  is  answerable  for  it.  This  is  the  result  with  respect  to  an 
executor  (1  Salk.  306) ;  and  the  same  reason  applies  to  an  ad- 
ministrator ;  as  the  same  hand  is  to  receive  and  pay,  and  there 
is  no  ceremony  to  be  performed  in  paying  the  debt,  and  no 
mode  of  doing  it,  but  by  considering  the  money  to  be  now  in 
the  hands  of  the  party,  in  his  character  of  administrator.  .  .  . 
The  consequence  is,  tnat  he  and  his  sureties  in  the  administra- 
tion bond  are  liable  for  the  amount  of  such  a  debt,  in  like 
manner  as  if  he  had  received  it  from  any  other  debtor  of  the 
deceased.  It  may  be  thought  injurious  to  the  sureties  of  the 
debtor  that  they  should  thus  be  made  liable  for  a  debt  due  from 
the  administrator.  To  this  it  may  be  answered,  that,  if  such 
be  the  legal  effect  of  the  bond,  it  is  presumed  to  have  been 
contemplated  by  the  parties  at  the  time  of  executing  it ;  and 
they  cannot  afterwards  complain  of  the  natural  and  legal  con- 
sequence of  their  own  voluntary  act." 

Such  is  the  settled  law  in  Massachusetts.  Winship  v.  Ba^s, 
12  Mass.  198  (1815);  Kinney  v.  Ensign,  18  Pick.  232  (1836);  Ips- 
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wkh  Co.  V.  Story y  6  Met.  310  (1842);  Sigcmmey  v.  WeihereU,  6  Met 
553  (1842)  r  Benchley  v.  Chapin,  10  Cueh.  173  (1852);  Mattoon  v. 
Cowing,  18  Gray  387  (1859) ;  Leland  v.  Feltmy  1  Allen  531 
(1861). 

"  The  surety  is  liable  for  whatever  is  properly  chargeable  to 
his  principal  iu  the  official  capacity  on  account  of  which  the 
bond  was  given."  Choaie  v.  ArringUm,  116  Mass.  562,  556. 
There  is  in  law  or  logic  no  escape  from  this  conclusion,  ouch, 
in  substance,  was  the  decision  in  Judge  of  Probate  v.  Claggetij  S6 
N.  H.  881.  It  is  no  hardship  on  the  surety.  He  executes  the 
bond  for  the  purpose — the  sole  purpose — of  securing  to  those 
interested  in  the  estate  whatever  by  law  belongs  to  thena, — 
whatever  money  or  property  is  in  law  a  part  of  the  assets. 

In  a  proper  case  he  might,  no  doubt,  upon  taking  the  appro- 
priate steps,  be  relieved;  as  if,  e.  g.y  he  executed  the  bond  in 
ignorance  of  the  executor's  insolvency,  the  executor  might  on 
his  application  be  removed  and  another  appointed;  or  he  might 
be  discharged  under  P.  8.,  e.  199,  s.  3,  and  a  new  bond  required. 
See  Benchky  v.  Chapiriy  10  Gush.  173, 176.  If  a  responsible  party 
was  bound  with  the  executor  for  the  debt,  either  as  joint  prin- 
cipal or  as  surety,  equity  would  compel  him  to  pay  on  the  ap- 
plication of  the  surety  on  the  bond. 

In  Wheeler  v.  Emersm,  44  N.  H.  182,  188,  it  was  held  that 
where  by  a  decree  of  the  probate  court  the  executor  is  charged 
with  the  amount  of  his  indebtedness  to  the  testator,  the  surety 
is  liable.  It  is  said  (p.  188) :  "  By  statute,  a  debt  due  the  intes- 
tate from  the  administrator  is  assets  in  his  hands,  and  must  be 
accounted  for,  as  other  debts,  and  the  decree  of  the  probate  court 
charges  the  principal  debtor  with  the  amount  of  such  debts,  and 
we  must  presume  that  he  was  rightfully  charged.  Under  such 
circumstances  the  sureties  would  be  held."  fi  was  accordingly 
held  that  the  trustee  could  not  be  charged  for  collaterals  which 
he  held  for  his  security  against  his  liability  for  the  executor  or 
administrator. 

The  decision  in  that  case  governs  the  present  one.  The  exec- 
utor here  has  been  charged  with  his  indebtedness  to  the  testatrix 
by  decree  of  the  judge  of  probate.  The  liability  of  the  surety 
cannot  depend  on  the  question  whether  he  is  secured  against 
loss.  The  decree  of  the  probate  court  charging  Daniel  Barnard, 
as  executor,  with  the  amount  of  his  debt  is  conclusive  until  re- 
versed upon  appeal,  and  cannot  be  attacked  collaterally. 

In  Lycn  v.  Osgood^  58  Vt.  707,  the  executor's  indebtedness  to 
the  testator  was  $9,508.82,  and  all  the  other  assets  were  only 
$427.  In  a  bill  in  equity  brought  by  a  surety  to  restrain  an  ac- 
tion against  him  on  the  bond,  the  court  held  that  he^was  liable 
as  surety  for  only  such  part  of  the  debt  as  the  executor  at  the 
time  he  was  appointed  or  afterward  was  able  to  pay.     Among 
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other  thiugs  the  court  say  (pp.  714,  715) :  "  If,  at  the  time  the 
surety  assumes  responsibility,  the  executor  is  able  to  pay  his  debt 
to  the  estate,  or  afterwards,  during  the  settlement  of  the  estate, 
he  becomes  able  to  pay  it,  the  surety  is  responsible  for  it  as  as- 
sets. The  executor's  failure  to  account  for  his  debt  when  he 
has  the  power  and  means  to  pay  it,  is  a  gross  violation  of  his 
duty.  It  cannot  be  held  to  be  a  breach  of  trust  for  the  executor 
not  to  do  what  is  beyond  his  power  and  control  to  perform  when 
free  from  laches.  ...  In  the  absence  of  laches,  we  think  the 
surety  is  liable  upon  his  bond  for  the  executor's  debt  only  to  the 
extent  of  the  executor's  ability  to  pay  it."  That  is  to  say,  the 
surety  is  liable  in  those  cases  only  wnere  no  surety  is  needed. 

In  Barker  v.  Irick,  2  Stockt.  Ch.  269,  271,  272,  the  court  say  : 
*'  He  [the  surety]  is  only  bound  for  the  faithful  performance  of 
his  duties  as  administrator.  It  could  be  no  breach  of  trust  or 
delinquency  in  duty  for  the  fidministrator  not  to  do  what  is  be- 
yond his  power  and  control  to  perform.  If  under  such  circum- 
stances the  administrator  should,  in  the  settlement  of  his  accounts 
with  the  court,  charge  himself  with  the  debt,  and  the  accounts 
should  be  passed  in  such  a  shape  as  to  bind  the  surety  for  the 
debt,  the  surety  would  be  relieved  upon  application  to  the  proper 
tribunal  from  such  responsibility.  It  would  be  a  fraud  on  the 
surety  to  exact  the  debt  from  him,  whether  the  administrator 
did  or  did  not  by  his  mode  of  accounting  contemplate  a  fraud. 
But  if,  at  the  time  the  surety  assumes  his  responsibility,  the  ad- 
ministrator owes  the  estate  and  is  solvent  and  able  to  pay,  the 
amount  of  the  debt  will  be  considered,  in  law  and  equity,  as  so 
much  money  in  his  hands  as  administrator  at  the  time,  and  con- 
sequently the  surety  will  be  responsible  for  it  It  is  the  duty  of 
the  administrator  to  collect  the  debts  of  the  estate  without  delay ; 
and  certainly  any  delay  which  places  the  debt  he  himself  owes 
the  estate  in  jeopardjr  and  results  in  its  loss,  is  a  gross  violation 
of  his  duty  as  administrator."  In  other  words,  in  New  Jersey 
as  in  Vermont,  when  the  executor  is  solvent  and  able  to  pay 
and  no  surety  is  needed,  the  surety  is  responsible  for  his  debt; 
but  when  the  executor  is  unable  to  pay  and  a  surety's  liability 
would  be  valuable,  the  surety  is  not  liable. 

The  defendants,  as  sureties  of  Daniel  Barnard,  are  concluded 
by  the  decree  made  on  the  settlement  of  his  account.  They  are 
privies  to  that  decree.  Heard  v.  Lodge^  20  Pick.  63,  58,  and 
<jases  before  cited ;  TowU  v.  Towle^  46  !N".  H.  431,  434.  To  the 
decree  made  on  settlement  of  James  E.  Barnard's  account,  as 
administrator  de  bonis  non  of  Eliza  Bean's  estate,  they  are  not 
privies  but  mere  strangers.  They  are  not  bound  by  it,  and  inas- 
much as4hey  are  not,  neither  is  James  E.  Barnard  bound  by  it 
as  against  them.  Mahagan  v.  Mead^  63  N.  H.  130, 132 ;  Parker 
V.  Moore,  59  K  H.  454,  458 ;  HaU  v.  Woods,  9  K  H.  103,  106. 
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Though  the  le^al  interest  in  the  sum  due  is  in  James  E.  Bar- 
nard, the  equitable  and  beneficial  interest  is  in  Sarah  E.  Elliott. 
If  the  money  should  come  to  the  hands  of  Barnard,  he  would  be 
bound  to  pay  over  the  same  exact  sum  to  her.  Under  these 
circumstances,  no  objection  is  perceived  to  an  amendment  nam- 
ing her  as  the  party  in  interest  and  to  the  issue  of  an  execution 
for  her  use.  P.  8.,  c.  199,  s$.  5-8.  The  sum  due  to  her  is  ad- 
mitted, and  in  such  case,  a  decree  of  the  judge  of  probate  that 
the  amount  be  paid  is  not  necessary  to  a  suit  on  the  bond. 
Gookin  v.  Hoit^  8  K  H.  392 ;  Judge  of  Probate  v.  Briggs^  6  N.  H. 
66,  69,  70 ;  Judge  of  Probate  v.  Emery y  6  N.  H.  141  ;  Judge  of 
Probate  v.  Locke^  6  N.  H.  396 ;  Judge  of  Probate  v.  Adams.  49 
N.  H.  150. 

Case  discharged. 

Blodgbtt  and  Parsons,  JJ.,  did  not  sit ;  Chasb,  J.,  dissented : 
the  others  concurred. 


Merrimack, 
June,  1896. 

(58    518| 

'^  ^'  Brown  v.  Concord  &  Montreal  Railroad. 

Id  an  action  for  personal  injuries,  the  plaintiff  will  not  be  chargeable  with 
contributory  negligence,  as  matter  of  law,  because,  after  discovering  that 
a  board  was  sawed  badly  on  one  side  of  a  circular  saw,  he  attempted  to  run 
it  through  on  the  opposite  side. 

Case,  for  personal  injuries  caused  by  the  defendants'  circular 
saw  in  their  shop  at  Concord.  Trial  by  jury  and  verdict  for  the 
plaintiff. 

The  plaintiff's  evidence  tended  to  show  that  he  had  never  seen 
the  saw  until  the  time  of  the  accident;  that  he  was  directed  to 
use  it  for  sawing  a  board  which  he  needed  in  his  work ;  that  he 
ran  the  board  through  on  the  right  side  of  the  saw,  and  found  it 
was  sawed  badly  and  crooked ;  that  he  then  ran  it  through  on  the 
left  side  of  the  saw ;  that  the  saw  caught  the  board  just  after  it 
had  got  by  the  cutting  part,  turned  it  over,  and  threw  his  hand 
upon  the  saw,  causing  the  injuries;  that  the  catching  of  the  board 
was  caused  by  the  defective  condition  of  the  saw.  The  defend- 
ants' motion  for  a  nonsuit  was  denied,  subject  to  exception. 

Sargent  ^  Hollis  and  John  H,  Albin^  for  the  plaintiff 

Frank  S.  Streeter  and  John  M.  Mitchell,  for  the  defendants. 
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Blodgett,  J.  The  motion  for  a  nonsuit  was  properly  denied. 
Manifestly,  it  cannot  be  held  as  matter  of  law  that  merely 
because  the  board  "was  sawed  badly  and  crooked  "  upon  the 
plaintiff's  first  attempt  to  run  it  through  on  the  right  side  of  the 
saw,  he  was  guilty  of  contributory  negligence,  and  assumed  the 
risk  of  the  resulting  injury,  in  changing  the  board  to  the  other 
side  of  the  saw  and  attempting  to  run  it  throuffh  again.  Not 
only  has  the  determination  of  such  questions  in  this  jurisdiction 
been  relegated  to  the  decision  of  the  jury,  under  proper  instruc- 
tions of  the  court,  by  a  long  and  unbroken  line  of  decisions, 
but,  in  addition,  it  may  properly  be  observed  that  if  this  case  were 
one  of  new  impression,  nothing  appears  which  would  justify  the 
granting  of  the  defendants'  motion  under  the  circumstances  at- 
tending the  plaintiff's  injury. 

The  defendants'  exceptions  to  evidence,  not  having  been  m- 
sisted  upon  at  the  argument,  have  not  been  considered. 

Judgment  on  the  verdict. 

Clark,  Chase,  and  Wallace,  JJ.,  did  not  sit:  the  others  con- 
curred. 


Merrimack,  7 
June,  1896.  S 

68    6191 

Concord  &  Montreal  Railroad  v.  Boston  &  Maine  Railroad.  7i  m\ 

,  68~519^ 
72    388| 

The  doration  of  the  binding  force  of  an  award  under  Laws  1855,  c.  1666,  fix- 
ing the  rate  of  compensation  to  be  paid  bj  a  railroad  corporation  for  the 
use  of  tracks  of  a  connecting  road,  was  not  extended  or  affected  by  Laws 
.1858,  c,  2125. 

The  payment  and  receipt  of  the  rate  of  compensation  established  by  such  award 
after  the  expiration  of  judgment  thereon,  without  legal  objection,  is  bind- 
ing upon  the  parties;  but  such  implied  contract  is  terminated  by  notice  of  a 
proceeding  for  a  readjustment  of  rates,  under  P.  S.,  c.  157,  s,  12. 

The  referees  appointed  in  such  proceeding  have  authority  to  determine  the 
rate  of  compensation  to  be  paid  from  the  time  the  previous  award  ceased 
to  be  operative ;  and  their  report  is  not  sufficiently  definite  and  certain  if  it 
falls  to  state  whether  the  rate  established  by  them  is  to  take  effect  from  the 
date  of  the  service  of  notice,  or  from  the  time  their  report  was  filed. 

Petition,  under  P.  S.,  c.  157,  s.  12,  for  the  adjustment  and  de- 
termination of  unsettled  claims  and  accounts  relative  to  the  use 
by  the  plaintiffs  of  the  tracks  of  the  Eastern  Railroad  in  Ports- 
mouth, of  which  the  defendants  are  lessees,  and  of  the  rates  and 
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terms  for  such  use  hereafter.     On  a  similar  petition  in  1865,  the 
rate  was  fixed  at  five  cents  per  ton. 

Frank  S,  Streeier^  for  the  plaintiffi. 

Oliver  E.  Branchy  John  S.  H.  Frinkj  and  Charles  B.  Gafneyj  for 
the  defendants. 

Blodgbtt,  J.  The  primary  question  in  this  case  is  whether 
the  judgment  renderea  upon  the  referees'  award  of  1865  was 
limited  in  its  operation  to  any  particular  period  or  timoj  or 
whether  it  is  binding  and  conclusive  until  a  judgment  is  rendered 
in  the  present  proceeding. 

The  legislative  act  approved  June  27,  1859  (Xaws  1859,  c. 
2284),  authorized  the  Concord  &  Portsmouth  Railroad  to  enter 
upon  and  use  certain  portions  of  the  track  of  the  Eastern  Rail- 
road in  Portsmouth,  *'  subject,  as  to  rates  of  compensation,  to  all 
the  liabilities  and  conditions,  and  entitled  to  all  the  benefits  and 
privileges,  of  the  provisions  contained  in  chapters  1666  and  1847 
of  the  Pamphlet  Laws."  Chapter  1666,  Laws  1855,  made  it  ob- 
ligatory upon  all  railroads  chartered  by  this  state,  in  whole  or  in 
part,  and  then  in  use,  to  draw  over  their  roads  the  cars,  passen- 
gers, and  freight  of  connecting  roads  for  such  compensation  as 
might  be  fixed  by  the  legislature,  or  by  its  authority,  and  then 
provided  (s.  3),  in  case  of  disagreement  between  connecting 
roads,  "  either  party  may,  on  giving  the  other  three  months 
notice,  apply  to  the  superior  court,  or  any  two  justices  thereof, 
who  are  disinterested,  in  vacation,  for  the  appointment  of  an  im- 
partial and  disinterested  board  of  referees,  and  the  superior  court, 
or  said  justices,  on  due  notice  to  the  opposite  party,  shall  ap- 
point such  board  of  referees  to  adjust  and  determine  the  rates  of 
compensation  for  transportation,  and  all  matters  of  connection 
between  said  roads,  and  the  said  referees,  after  giving  due  notice 
to  the  parties,  and  after  full  hearing  of  the  same,  shall  make  their 
award  thereon,  which  shall  be  valid  and  binding  until  three 
months  after  the  close  of  the  next  session  of  the  legislature,  and 
for  such  further  time,  not  exceeding  one  year,  as  said  referees  may 
fix,  unless  sooner  altered  by  the  legislature '' ;  and  {s.  4)  "  all  un- 
settled claims  or  accounts  for  or  on  account  of  such  transportation, 
which  may  exist  at  the  time  of  the  passage  of  this  act,  or  at  the  time 
of  the  appointment  of  any  such  board  of  referees,  shall,  in  case  the 

Sarties  are  unable  to  agree  in  respect  to  the  same,  be  heard  and 
etermined  by  a  board  of  referees,  appointed  on  petition  of  either 
party,  in  the  manner  prescribed  in  the  third  section. '*  And  in 
1856  (Laws  1856,  e.  1847),  the  provisions  of  c.  1666  were  extended 
so  as  to  apply  to  all  connecting  railroads  lawfully  chartered, 
"  notwithstanaing  neither  of  said  connecting  roads  are  by  law 
authorized  to  unite  with  or  enter  upon  and  use  the  other." 
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In  1858  (Laws  1868,  c.  2125),  e.  1666  was  further  amended  by 
an  act  providing  {s.  2),  "  In  any  case  where  any  award  shall  here- 
after be  made  by  referees  appointed  under  section  three  of  the 
act  to  which  this  act  is  an  amendment,  such  award  shall  be  re- 
turned to  any  subsequent  law  term  of  the  supreme  judicial  court, 
for  examination,  acceptance,  recommitment,  and  final  judgment 
thereon,  notice  of  the  return  thereof  having  been  first  given  by 
the  referees  to  the  parties  in  interest."  But  while  the  effect  of 
this  amendment  was  to  make  the  award  subject  to  the  control 
and  final  judgment  of  the  court,  we  do  not  think  that  the  du- 
ration of  its  binding  force,  as  fixed  by  the  original  act  of  1855, 
was  extended  or  aflfected. 

Taking  this  to  be  so,  the  award  of  1865,  upon  which  judgment 
was  rendered  at  the  December  law  term,  1866  {Railroad  v.  RmL- 
roady  47  N.  H.  108),  ceased  to  be  binding  on  the  parties  at  the 
expiration  of  the  time  prescribed  in  the  act  of  1855,  and  there 
was  no  longer  any  obligation  upon  either  party  to  pay  or  to  receive 
the  five  cent  rate  established  by  the  award ;  but  so  long  as  that 
rate  continued  to  be  paid  and  received  without  legal  objection, 
the  parties  would  of  course  be  bound  by  it. 

Such  objection  having  been  duly  made  by  the  plaintiflTs  on  July 
3,  1891,  by  service  of  notice  on  the  defendants,  the  then  existing 
implied  contract  between  the  parties  as  to  the  rate  of  compensa- 
tion was  terminated,  and  the  amount  which  the  plaintiflfe  should 
thereafter  pay  the  defendants  became  a  matter  for  legal  adjudica- 
tion under  s.  12,  c,  157,  P.  S.,  enacting  that  if  connecting  railroad 
corporations  cannot  agree  upon  the  terms  and  conditions  of  mak- 
ing the  interchange  of  their  business,  or  in  regard  to  the* accom- 
modations to  be  furnished  at  their  junction  point,  "  the  supreme 
court,  upon  petition  of  either  party,  after  notice  to  the  other, 
shall  hear  the  parties  and  shall  determine  all  questions  arising 
between  them  in  regard  to  such  interchange  and  accommoda- 
tions, having  reference  to  the  convenience  and  interests  of  the 
corporations  and  of  the  public." 

Subsequently,  and  in  accordance  with  the  notice  of  July  3,  the 
plaintiflTs  filed  their  petition  at  a  trial  term  of  the  court  for  this 
county,  asking  for  the  appointment  of  a  board  of  referees  "  who 
shall  hear  the  parties,  and  adjust  and  finally  determine  all  unset- 
tled claims  or  accounts  relative  to  the  use  of  said  Eastern  Rail- 
road Company's  tracks,  and  adjust  and  determine  the  rates  and 
terms  for  such  use  hereafter,  according  to  the  provisions  of  our 
statutes  " ;  and  at  the  following  term,  after  hearing  had,  the  peti- 
tion was  sent  to  referees  agreed  upon  by  the  parties,  who  filed 
their  report  September  24,  1894,  the  material  part  thereof  being 
as  follows :  "  We  determine  that  the  Concord  &  Montreal  Rail- 
road, as  the  operator  of  the  Concord  &  Portsmouth  Railroad, 
shall  pay  to  the  Boston  &  Maine  Railroad,  lessee  of  the  Eastern 
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Railroad  in  New  Hampshire,  for  the  use  of  the  tracks  of  said 
Eastern  Railroad  between  the  terminus  of  said  Concord  &  Ports- 
mouth Railroad  in  Portsmouth  and  the  side  track  leading  to 
Rindge's  wharf,  two  and  three  fourths  cents  ($0.02|)  per  ton 
for  afl  freight  hauled  over  said  Eastern  tracks  by  said  Concord 
&  Montreal  Railroad." 

Upon  this  finding  it  is  contended  by  the  plaintiflfe  that,  in  view 
of  the  fact  that  no  contract  can  be  inferred  to  have  existed  for  the 
payment  of  the  five  cent  compensation  since  their  notice  of  July 
3,  1891,  the  rate  of  compensation  since  that  date  must  be  regarded 
as  a  disputed  and  unsettled  claim  and  one  of  the  matters  referred 
to  the  commission  making  the  finding  and  within  their  au- 
thority, and  hence  when  judgment  shall  issue  upon  the  report, 
the  rate  of  compensation  established  by  it  should  take  effect  from 
and  after  July  8, 1891 ;  while  the  defendants  contend  that  if  any 
judgment  can  issue  upon  the  report  as  it  now  stands,  it  can  only 
be  a  judgment  for  the  future, —  not  only  because  the  finding  saya 
nothing  about  the  compensation  to  be  paid  during  the  time  inter- 
vening between  the  notice  and  the  award,  but  because  it  does  say 
in  express  terms  that  the  plaintiffs  "shall  pay  .  .  .  two  and  three 
fourths  cents  per  ton,"  etc.,  the  plain  meaning  of  which  is  that 
they  shall  pay  it  from  and  after  the  time  of  the  making  of  the 
award. 

In  view  of  these  contentions,  as  well  as  in  view  of  our  conclu- 
sion that  the  judgment  of  1866  had  ceased  to  be  operative  at  the 
time  of  the  filing^of  the  plaintiffs'  notice,  so  that  the  proper  rate 
of  compensation  since  that  time  would  be  one  of  the  matters 
coming  within  the  authority  of  the  referees,  we  think  sufficient 
uncertainty  exists  relative  to  the  true  construction  of  the  report 
as  to  require  its  recommitment  for  a  specific  finding  by  the 
referees  whether  the  two  and  three  fourths  cent  rate  is  to  take 
effect  from  July  3, 1891,  or  from  the  date  of  the  filing  of  their 
report,  September  24,  1894. 

Recommitted  accordingly. 
Chase,  J.,  did  not  sit:  the  others  concurred. 


Digitized  by  VjOOQ IC 


N.  H.]  HARDY  v.  RAILROAD.  523 

Merrimack,  ) 
June,  1896.  \ 

Hardy,  AdmW^  i\  Boston  &  Maine  Railroad. 
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In  an  action  against  a  railroad  company  for  injuries  to  a  freight  brakeraan 
by  an  overhead  bridge,  the  timbers  of  which  were  six  inches  lower  than 
the  lowest  portion  of  the  bridge  guard,  a  motion  for  a  nonsuit  was  prop- 
erly denied  in  the  absence  of  conclusive  evidence  that  the  deceased  knew 
or  ought  to  have  known  of  the  difference  in  elevation,  and  when  there  was  ^  ~^\ 

evidence  to  warrant  a  finding  that  he  mounted  the  car  before  reaching  the  i2}_m\ 
guard,  upon  which  he  relied  for  warning,  and  was  injured  because  of  its  ^  ^| 
failure  to  notify  him  of  his  proximity  to  the  bridge.  ^  3^1 

Case,  for  injuriefl  to  the  plaintiff's  intestate  caused  by  the  de- 
fendants' negligence.  Trial  by  jury  and  verdict  for  the  plaintiff. 
At  the  close  of  the  plaintiff's  evidence  the  defendants  moved 
for  a  nonsuit ;  and  at  the  close  of  the  evidence  on  both  sides 
they  moved  that  a  verdict  be  directed  in  their  favor.  Both  mo- 
tions were  denied,  subject  to  their  exception. 

The  evidence  tended  to  prove  the  following  facts :  The  de- 
ceased, William  H.  Hardy,  was  employed  by  the  defendants  as 
head  brakeman  upon  a  freight  train  running  over  the  Concord 
k  Claremont  road.  He  was  thirty-three  years  old,  five  feet  and 
eight  inches  tall,  in  good  health,  and  had  a  common  school  and 
academic  education.  He  had  been  employed  upon  railroads 
fifteen  or  sixteen  years,  a  good  share  of  the  time  as  brakeman. 
He  was  an  active,  intelligent,  and  capable  brakeman.  At  the 
time  of  his  employment  by  the  defendants,  there  was  a  highway 
bridge  over  the  railroad  near  the  Mast  Yard  station  in  Con- 
cord, which  rested  upon  abutments  at  the  sides  of  the  railroad, 
about  sixteen  feet  apart.  The  under  surface  of  its  timbers  was 
about  fourteen  and  a  half  feet  above  the  top  surface  of  the  rails, 
making  a  space  underneath  for  the  passage  of  trains,  about  six- 
teen feet  wide  and  fourteen  and  a  half  feet  high.  Freight  trains 
passing  there  were  composed,  in  part,  of  box  cars  varying  in 
height  from  eleven  to  fourteen  feet  above  the  rails,  making  the 
free  space  between  the  tops  of  the  cars  and  the  bridge  to  vary  from 
a  few  inches  to  three  and  a  half  feet.  At  a  distance  of  125  feet 
easterly  of  the  bridge  there  was  a  bridge  guard,  consisting  of  an 
arm  extending  across  the  track  from  a  post  at  one  side,  with  wires 
about  five  feet  long  and  eight  inches  apart  hanging  from  it, — 
their  lower  ends  being  fifleen  feet  above  the  track,  or  six  inches 
higher  than  the  under  surface  of  the  bridge  timbers.  Fifty  or  a 
hundred  rods  westerly  of  the  bridge  there  was  a  spur  track,  con- 
nected with  the  main  line  by  a  switch  at  its  easterly  end.  This 
was  the  lowest  bridge  upon  the  line,  and  the  only  one  located  so 
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near  a  spur  track.     No  change  was  made  in  these  conditions 
after  the  last  employment  of  the  deceased. 

Some  eleven  years  prior  to  his  injury,  the  deceased  worked 
upon  this  railroad  as  spare  brakeman  for  a  short  time.  The 
bridge  was  then  substantially  the  same  as  at  the  time  of  his  last 
service.  It  did  not  appear  whether  it  was  then  protected  by 
bridge  guards,  nor  whether  the  spur  track  was  there.  After  his 
last  employment,  he  worked  about  six  weeks,  making  about 
eighteen  trips  each  way  over  the  road.  On  nearly  every  trip  in 
the  westerly  direction  the  trainmen  set  cars  from  the  train  upon 
the  spur  track.  On  these  occasions  it  was  the  duty  of  the  de- 
ceased to  inform  the  engineer  what  was  to  be  done,  and  when 
the  train  was  sufficiently  near  the  siding  to  go  Upon  one  or 
more  cars  at  the  head  of  the  train  and  set  the  brakes, —  thereby 
reducing  the  speed  of  such  cars  and  bringing  the  rear  cars 
against  them,  and  enabling  the  rear  brakeman  to  pull  the  con- 
necting pins  at  the  desired  points.  Sometimes  the  deceased  as- 
sisted m  pulling  the  pins,  and  sometimes  he  set  the  switch  for 
the  admission  of  the  cars  to  the  siding.  After  the  pins  were 
pulled,  the  forward  end  of  the  train  went  by  the  switch  at  an 
increased  speed,  the  switch  was  set,  and  the  disconnected  cars, 
following  at  a  slower  speed,  went  upon  the  spur  track.  This 
duty  must  be  performed  near  the  bridge.  It  was  easier  to  do 
the  work  if  it  was  commenced  at  a  considerable  distance  from 
the  siding ;  and  if  the  rails  were  wet,  it  was  necessary  to  begin 
at  a  greater  distance  than  if  thev  were  dry.  The  deceased 
sometimes  went  upon  the  cars  before  reaching  the  bridge,  and 
sometimes  afterward.  He  had  been  seen  to  ride  under  the 
bridge  on  the  top  of  a  car  in  a  stooping  posture,  and  also 
in  a  sitting  posture.  He  knew  that  the  trains  were  made  up 
of  cars  of  different  heights.  He  received  his  injury  upon  a 
westward  trip  on  the  morning  of  August  1,  1892.  It  was 
misty  or  rainy  at  the  time,  causing  the  smoke  to  settle  over 
the  train  and  the  rails  to  be  wet.  He  went  to  the  locomotive 
sometime  before  arriving  at  the  bridge,  and  informed  the  en- 
gineer that  two  cars  were  to  be  set  upon  the  spur  track,  and 
two  more  upon  a  side  track  at  the  Mast  Yard  station.  The 
train  was  running  about  fifteen  miles  an  hour,  or  twenty-two 
feet  a  second.  At  some  point  within  1,575  feet  of  the  bridge,  he 
went  back  over  the  tender  to  the  first  car  in  the  train  —  a  box 
car  about  eleven  feet  high — to  set  brakes  and  assist  in  setting 
out  the  cars.  The  only  witness  called  by  the  plaintiff,  who  saw 
Hardy  after  he  started  back  and  before  his  injury,  was  the  fire- 
man. He  testified,  in  substance,  that  he  had  no  doubt  they  had 
come  in  sight  of  the  bridge, —  that  is,  within  975  feet  of  it, — 
when  Hardy  started  from  the  engine  to  go  back ;  that  he  was 
leaning  out  the  cab  window  looking  to  the  rear  of  the  train  for 
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signals ;  that  he  got  a  glimpse  of  Hardy  as  he  passed  over  the 
tender  and  jumped  on  to  the  end  of  the  next  ear;  that  just 
as  he  went  on  to  the  car  they  went  under  the  bridge,  and 
the  smoke  hid  him  from  view ;  that  when  they  got  out  from 
under  the  smoke  he  saw  Hardy's  hat  going  in  the  air  and 
an  outline  of  his  heels,  or  something;  that  he  then  drew  his 
head  in  and  looked  over  the  tender  and  saw  Hardy  lying  upon 
the  ear ;  that  he  went  to  him  and  found  him  lying  lengthwise  of 
the  car,  apparently  dead,  with  his  head  toward  the  engine  and  a 
little  nearer  to  the  forward  end  than  to  the  middle  of  the  car ;  that 
he  thought  Hardy  had  got  both  feet  on  the  top  of  the  car  before 
he  was  hit,  but,  on  account  of  the  smoke,  could  not  see  whether 
he  straightened  up  or  not ;  that  it  was  only  a  matter  of  seconds 
between  the  time  when  he  saw  Hardy  in  the  act  of  jumping  on  to 
the  car  and  the  time  they  went  under  the  bridge ;  that  he  did  not 
know  whether  it  was  between  the  bridge  guard  and  the  bridge 
where  Hardy  got  on  the  car,  but  from  the  speed  they  were  going 
he  thought  it  might  have  been  before  he  reached  the  ^uard.  The 
plaintiflrs  evidence  also  tended  to  show  that  the  bridge  struck 
Hardy's  head  about  three  inches  below  the  top.  To  produce 
this  result,  the  body  must  have  been  bent  so  as  to  reduce  its 
height  to  about  three  feet  and  nine  inches. 

Almon  F.  Bwrbank  and  Oeorge  B.  French^  for  the  plaintiff. 

Frank  N.  Parsons  (with  whom  were  Joseph  W,  Fellows  and 
Edward  B,  S.  Sanborn)^  for  the  defendants. 

I.  The  plaintiff's  intestate  by  entering  the  employ  of  the  de- 
fendants as  a  freight  brakeman  assumed  the  perils  incident  to 
such  service  of  which  he  was  informed,  or  which  ordinary  care 
would  have  disclosed  to  him.  Henderson  v.  WiUmrns^  66  N.  H. 
406 ;  Fifield  v.  Railroad,  42  K  H.  225 ;  Nash  v.  Company,  62 
N.  H.  406 ;  Bancroft  v.  Railroad,  67  N.  H.  466,  and  cases  cited. 
*^  It  was  implied  in  his  contract  that  he  assumed  the  apparent 
risks  as  well  as  those  generally  incident  and  ordinarily  and  rea- 
sonably to  be  expected  in  the  service,  and  that  he  would  bear 
the  special  perils  which  he  knew  actually  to  exist  in  his  particu- 
lar employment."     Casey  v.  Railway,  ante,  p.  162. 

U.  It  was  admitted  that  the  bridge,  by  reason  of  which  the 
plaintiff  was  injured,  was  not  reasonably  suitable  for  the  safety 
of  the  employees  of  the  road,  and  the  defendants  did  not  claim 
at  the  trial  that  the  bridge  was  what  it  should  be.  This  left  as 
the  only  question  in  the  case,  whether  the  risk  of  injury  there- 
from in  the  course  of  his  employment  was  assumed  by  the  de- 
ceased. Tjiis  would  depend  upon  the  following:  (1)  Was  the 
dangerous  character  of  the  bridge  actually  known  to  the  de- 
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ceased?  (2)  Was  the  risk  fram  it  an  obvious  one  which  he 
must  be  assumed  to  have  known?  (3)  Was  the  danger  from 
such  a  bridge  a  risk  ordinarily  inciaent  to  the  employment? 
An  aflSirinative  answer  to  any  one  of  these  propositions  is  fatal  to 
the  plaintiff's  case.  It  was  incumbent  upon  the  plaintiff  to  es- 
tablish by  evidence  before  the  jury  the  negative  of  each  of  these 
propositions.  The  law  was  correctly  stated  in  the  instructions 
of  the  court  to  the  jury ;  the  error  consisted  in  submitting  issues 
to  the  jury  upon  which  there  was  no  evidence  to  warrant  a  find- 
ing favorable  to  the  plaintiff.  The  defendants'  motion  for  a 
nonsuit  and  a  verdict  should  have  been  allowed. 

All  the  evidence  tended  to  prove  that  the  deceased  knew  and 
understood  the  dangerous  character  of  the  bridge,  and  there 
was  no  evidence  tending  to  prove  tlie  contrary  and  no  ques- 
tion to  be  submitted  to  the  jury  upon  this  point.  It  ap- 
peared from  the  testimony  of  all  the  plaintiff's  witnesses  that 
Hardy's  duties  required  him  to  go  over  the  top  of  the  train  and 
to  be  there  for  the  purpose  of  setting  brakes,  or  other  work 
in  connection  with  running  cars  on  to  the  spur  track,  at  some 
point  near  the  bridge;  that  this  was  of  daily  occurrence;  and 
that  his  custom  was  to  go  forward  to  the  engine,  make  ar- 
rangements about  setting  out  these  cars,  and  when  near  the 
bridge,  either  just  before  or  just  after  passing  it,  to  climb  back 
upon  the  train  for  the  performance  of  his  duties  in  this  opera- 
tion. It  appeared  from  the  evidence  that  the  bridge  was  four- 
teen feet  four  inches  to  fourteen  feet  six  inches  above  the  rail, 
and  the  car  was  finally  established  to  be  eleven  feet  one  inch  in 
height  and  was  the  next  car  to  the  engine.  The  accident  hap- 
pened in  daylight.  Hardy  started  back  from  the  engine  over  the 
tender  and  climbed  on  to  the  next  car  and  was  struck  by  the 
bridge,  the  bridge  being  in  sight  when  he  started  back  from  the 
enffine.  The  evidence  as  to  Hardy's  experience,  knowledge, 
and  understanding  of  the  character  of  the  bridge  and  danger 
likely  to  result  therefrom  was  uncontradicted  and  undisputed. 
There  was  nothing  in  the  case  upon  which  the  jury  could  have 
found  Hardy  did  not  know  the  danger.  The  river  bridge 
through  which  the  train  passed  before  reaching  Horse  hill 
bridge  was  distant  therefrom  1,575  feet,  the  train  was  moving 
at  a  speed  of  fifteen  miles  an  hour,  or  one  mile  in  four  minutes. 
Hardy  with  his  knowledge  of  the  road  must  have  been  notified 
by  the  passage  through  that  bridge  that  the  dangerous  Horse 
hill  bridge  was  less  than  one  minute  away. 

Upon  these  facts  and  the  law  above  cited,  the  plaintiff  should 
have  been  nonsuited,  and  the  error  committed  by  denying  the 
motion  for  a  nonsuit  should  have  been  corrected  by  oraenng  a 
verdict  for  the  defendants  to  which  the  defendants  are  now 
entitled. 
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III.  The  plaintiff  offered  no  evidence  of  the  height  and 
condition  of  the  guard  at  the  time  of  the  accident.  Three 
months  later,  the  last  of  October  or  first  of  November,  the  wires 
were  fifteen  feet  above  the  rails.  Hardy  had  the  same  means  of 
information  about  the  height  and  condition  of  the  guard  that  the 
defendants  had.  What  has'beeu  said  in  regard  to  Hardy's  knowl- 
edge and  means  of  knowledge  of  the  character  and  position  of 
the  bridge  applies  as  well  to  the  guard  or  telltale.  The  court 
instructed  the  jury  that  the  object  of  the  guard  is  to  warn  the 
brakeman  that  he.  is  approaching  a  bridge  from  which  there  is 
danger.  In  WiUiamson  v.  Company^  84  W.  Va.  657,  the  court 
say :  "As  this  unfortunate  accident  occurred  in  the  daytime  and 
not  at  ni^ht,  I  do  not  regard  the  question  as  to  whether  the  guards 
or  whippmg  strings  were  in  proper  order  at  the  time  the  injury 
occurred  as  material,  because  the  office  of  these  guards  is  to  give 
warnins:  of  the  fact  that  a  bridge  is  near  when  it  cannot  be  seen." 
If  Hardy  had  warning  that  he  was  approaching  the  bridge  from 
other  sources,  it  is  immaterial  whether  he  was  warned  by  the 

fuard  or  not  The  plaintiff 's  evidence  shows  that  when  he  went 
ack  over  the  tender  he  was  in  plain  sight  of  the  bridge  and 
within  a  few  seconds  of  it.  His  object  in  going  back  was  to  per- 
form a  duty  which  was  invariably  performed  in  the  vicinity  of 
this  bridge,  and  in  starting  back  at  the  particular  time  he  did, 
shows  that  he  had  in  mind  that  he  was  near  the  bridge.  He  had 
just  passed  through  the  Contoocook  river  bridge  which  must 
have  given  him  warning  that  Horse  hill  bridge  was  less  than  one 
minute  ahead.  In  this  view,  it  is  immaterial  whether  Hardy 
went  upon  the  car  before  or  after  passing  the  guard  and  the  court 
erred  in  submitting  the  question  of  the  guard  to  the  jury. 

IV.  Aside  from  the  implied  contract  of  assumption  of  risk  by 
Hardy  arising  from  the  relation  of  master  and  servant,  upon 
which  we  have  already  cited  the  authorities,  and  which  is  fatal  to 
the  plaintiff's  case,  the  plaintiff  cannot  maintain  his  action  upon 
the  evidence,  because  there  is  no  evidence  from  which  the  jury 
could  find  that  Hardy  was  in  the  exercise  of  due  care ;  in  other 
words,  Hardy  was  guilty  of  contributory  negligence.  In  this 
case  Hardy  had  full  knowledge,  warning,  and  notice  of  the  ob- 
struction, and  deliberately  exposed  himself  to  the  danger.  And 
the  same  principle  of  law  applies  as  in  a  traveler's  highway  suit 
where  the  traveler,  with  full  notice  of  the  danger,  exposes  himself 
thereto.  GUman  v.  Deerfield,  15  Gray  677;  Adams  v.  Carlisle^  21 
Pick.  146 ;  Farnum  v.  Concord,  2  N.  H.  392 :  Norris  v.  Litchfield, 
85  N.  H.  271 ;  Clark  v.  Barrington,  41  N.  H.  44 ;  Tack&r  v.  Hen- 
niker,  41  N.  H.  317;  Winship  v.  Fnfield,  42  N.  H.  197;  Underhill 
v.  Manchester,  45  N.  H.  214 ;   Company  v.  Railroad,  62  N.  H.  fl.59. 

"  In  an  action  for  negligence  the  question  of  due  care  is  ffen- 
erally  for  the  jury  to  determine;  but  when  uncontroverted  fects 
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show  negligence  on  the  part  of  the  person  injured  the  law  re- 
quires the  jury  to  return  a  verdict  for  the  defendant."  Gnhagan 
V.  Jtailroady  1  Allen  187 ;  Wright  v.  Bailroad,  4  Allen  283 ;  March 
V.  Railroad,  29  K  H.  9;  State  v.  Railway,  65  N.  H.  663. 

Oliver  E.  Branch,  orally,  for  the  defendants. 

I.  Itis  not  contended,  or  at  least  it  cannot  be  successfally,  that 
upon  the  plaintiff's  own  evidence  Hardy  was  not  perfectly  well 
aware  of  the  existence  of  the  bridge,  its  location,  its  proximity 
to  Carpenter's  side  track,  and  its  dangerous  character.  The  onl^ 
point  upon  which  it  is  claimed  that  the  defendants  were  negli- 
gent is  that  the  wires  of  the  telltale  were  six  inches  higher  than 
the  bottom  of  the  bridge  sill ;  and  it  is  argued  that  this  was  negli- 
gence and  constituted  a  defective  telltale,  because  a  telltale  should 
be  constructed  so  as  to  inform  a  brakeman,  among  other  things, 
of  the  height  of  the  bridge  against  which  it  is  set  to  guard ;  that 
is,  the  ends  of  the  wires  should  be  on  a  level  with  the  bridge  sill, 
so  as  to  indicate  to  the  brakeman  how  much  he  must  stoop  in 
order  to  clear  the  bridge  in  safety. 

No  evidence  was  produced  in  support  of  that  novel  theory.  It 
is  doubtful  if  it  were  ever  suggested  by  anybody  or  ever  known 
among  railroad  men  until  counsel  evolved  it  "  in  his  library." 
The  statement  that  the  sole  object  of  the  guard  or  telltale  was  to 
notify  him  of  his  approach  to  the  bridge,  is  an  exact  and  com- 
plete statement  of  a  well  known  fact.  &  it  were  understood  to 
be  the  duty  of  a  railroad  to  furnish  some  device  by  which  a 
brakeman  could  be  made  aware  of  the  precise  height  of  an  over- 
head bridge,  and  give  him  a  gauge  for  determining  how  low  he 
must  stoop  in  order  to  clear  it,  nothing  could  be  more  unfit  for 
the  purpose,  or  better  calculated  to  confuse  and  unsettle  a  brake- 
man's  judgment,  when  applying  it  to  that  purpose,  than  a  tell- 
tale. Imagine  a  brakeman  on  top  of  a  car,  passing  a  telltale  at 
a  speed  of  twenty-two  feet  per  second  or  more,  and  made  aware 
of  its  existence  by  the  whip  or  stroke  that  it  may  give  either  in 
the  face  or  on  his  back  and  head,  undertaking  to  calculate  dur- 
ing the  intervening  six  seconds  how  far  down  on  his  body  the 
extremity  of  the  wires  came,  and  from  that  computation  trying 
to  determine  precisely  how  low  he  must  stoop  to  clear  the  bridge. 
A  brakeman  undertaking  to  work  out  such  a  problem  as  that, 
and  staking  his  life  upon  the  accuracy  of  his  computation,  would 
be  guilty  of  the  grossest  carelessness.  The  danger  of  an  over- 
head bridge  is  something  which  a  brakeman  must  not  trifle  with 
or  sj)eculate  concerning.  It  is  the  duty  of  the  railroad  to  furnish 
him  with  a  guard  that  will  give  him  reasonable  notice  of  its  prox- 
imity. It  is  not  the  duty  of  the  railroad  to  furnish  a  guard 
that  will  enable  him  to  enter  into  a  nice  computation  for  deter- 
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mining  precisely  how  nearly  erect  he  may  stand  upon  a  car  and 
not  be  killed  while  passing  under  a  bridge.  Suppose  on  the 
morning  of  this  disaster,  the  rear  brakeman  had  been  on  this 
same  car,  and  as  it  passed  the  telltale  had  said  to  Hardy,  '^  There 
is  the  telltale,"  and  notwithstanding  that  warning  Hardy  was 
killed :  would  counsel  argue  the  liability  of  the  defendants  ? 
Suppose  there  were  no  wires  in  it,  only  an  arm,  and  the  same  re- 
mark had  been  made  and  the  same  accident  had  happened :  would 
the  defendants  be  liable  7  Suppose  there  were  no  telltale,  and  at 
a  point  125  feet  from  the  bridge  Hardy  had  been  warned  by  a 
fellow-servant  that  they  were  approaching  the  bridge,  and  not- 
withstanding the  warning  he  was  killed :  would  the  defendants 
be  liable  ?  Suppose  there  had  been  no  telltale,  and  that  when 
Hardy  left  the  engine,  the  engineer  had  said  to  him,  "  Look  out 
now,  we  are  coming  to  Horse  hill  bridge,"  and  he  had  been 
killed :  would  it  be  claimed  that  he  was  ignorant  of  any  fact 
which  the  defendants  ought  to  have  made  known  to  him,  which 
contributed  to  his  death  ?  And  yet  his  conduct  when  he  left  the 
engine  showed  beyond  question  that  he  knew  he  was  approach- 
ing the  bridge  as  well  as  if  he  had  been  informed  by  the  engineer. 
These  illustrations  are  sufficient  to  show  that  the  practical  and 
legal  necessity  of  a  telltale  is  simply  to  warn  a  brakeman  of  the 
approach  to  a  bridge,  and  that  it  is  not  designed  or  intended  to- 
furnish  a  brakeman  with  a  basis  for  determining  how  near  he 
may  run  to  the  line  of  danger  and  escape,  or  precisely  how  far 
he  must  stoop  to  be  safe. 

n.  What  were  the  obvious  perils  incident  to  Hardy's  employ- 
ment ?  First,  the  overhead  bridge,  which  was  low ;  which  he 
knew  to  be  low ;  which  he  knew  was  particularly  dangerous,  and 
a  danger  which  he  had  learned  to  avoid.  He  hud  passed  it  a 
number  of  times  in  safety,  which  he  could  not  have  done  had 
he  not  been  informed  how  to  do  so.  He  had  been  seen  to  pass 
under  it  a  number  of  times  on  top  of  a  box  car,  and  he  knew  it 
was  at  a  point  where  he  was  accustomed  to  get  out  to  do  his 
work.  He  knew  he  was  approaching  the  switch  because  he 
started  to  perform  the  customary  work  at  that  switch,  and  he 
therefore  knew  that  he  was  approaching  the  bridge. 

Second,  it  was  one  of  the  obvious  penis  incident  to  his  employ- 
ment that  he  might  in  doing  his  work  attempt  to  mount  to  the 
top  of  the  car  at  some  point  between  the  telltale  and  the  bridge. 
He  knew,  or  he  might  have  known  if  he  had  exercised  his  senses, 
where  the  telltale  was.  At  least,  there  is  no  evidence  that  he  did 
not  know.  The  conclusive  presumption  is  he  did  know,  because 
it  was  obvious,  and  his  former  experience  indicates  that  it  had 
served  as  a  warning  to  him  before.  The  chance  that  he  might, 
in  doing  his  work,  undertake  to  climb  on  top  of  a  box  car 
while  passing  the  telltale  was  apparent,  and  he  assumed  that  risk. 
VOL.  Lxvni.    85 
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Third,  for  the  same  reason,  it  was  obvious  that  in  doing  his 
work  and  attempting  to  climb  up  the  ladder  of  a  box  car,  or  in 
stepping  upon  the  top,  he  might  do  so  at  the  instant  he  passed 
the  telltale  so  that  it  might  not  touch  him. 

Fourth,  it  was  just  as  obvious  a  risk  of  his  employment  that 
when  mounting  to  the  top  of  a  box  car  and  while  running  along 
the  top,  or  seeking  to  recover  his  balance  while  in  a  stooping 
posture,  he  mi^ht  do  so  at  the  instant  he  passed  the  telltale  and 
would  be  stooping  too  low  to  touch  it. 

Whatever  tne  actual  fact  was,  whether  Hard  v  was  between  the 
bridge  and  the  telltale  when  he  undertook  to  climb  upon  the  car, 
or  wnether  he  was  climbing  the  ladder  when  he  passed  the  tell- 
tale, or  was  just  stepping  upon  the  top  of  the  car  at  that  moment, 
or  was  running  along  in  a  stooping  posture,  or  was  stooping  in 
an  effort  to  recover  his  upright  position,  he  was  deing  so  in  view 
of  a  perfectly  obvious  peril,  to  wit,  that  hemi^ht  clear  the  wires. 
It  is  argued  that  if  the  wires  had  been  six  mches  longer  they 
would  have  touched  him  and  warned  him  of  his  approach  to  the 
bridge.  In  answer  to  that  we  say  there  is  no  evidence  they  did 
not  touch  him.  That  is  a  mere  speculation  of  counsel.  But 
whether  they  touched  him  or  not,  it  is  clear  that  he  did  not  rely 
upon  the  warning  of  the  wires  to  inform  him  where  the  bridge 
was.  Furthermore,  there  was  no  evidence  that  the  telltale  was 
not  reasonably  sufficient  in  length  to  warn  him  that  he  was  ap- 
proaching the  bridge ;  that  is,  that  it  was  not  such  a  telltale  as 
would  strike  a  man  of  average  size  at  work  on  top  of  a  mixed 
train  of  cars  under  ordinary  circumstances.  It  came  within  four 
feet  of  the  top  of  this  car.  There  was  no  evidence  that  it  was 
not  a  sufficient  ^uard. 

in.  There  bem^  no  evidence  that  Hardy  was  not  aware  of  his 
approach  to  the  bridge,  but  on  the  contrary  that  he  knew  he  was 
approaching  it,  that  he  knew  the  bridge  was  low  and  dangerous, 
and  that  the  only  way  to  avoid  it  was  by  stooping  or  lying  down 
upon  the  car,  and  that  he  was  stooping;  and  there  being  no  evi- 
dence that  the  telltale  did  not  in  fact  touch  him  as  he  passed 
under  it,  or  that  if  it  did  not  touch  him  he  did  not  see  it  after  he 
passed  it,  as  he  moved  backward  from  it,  with  his  face  turned 
towards  it,  and  no  evidence  that  he  relied  upon  it  either  to  notify 
him  where  the  bridge  was  or  how  low  to  stoop  when  he  ap- 
proached it,  counsel  is  driven  to  assert  the  proposition  that  the 
jury  might  infer,  from  the  fact  that  he  was  killed,  that  he  was  not 
informed  of  his  peril.  I  do  not  understand  this  to  be  the  law  in 
New  Hampshire.  The  doctrine  res  ipsa  loquitur  does  not  apply 
here.  In  Paine  v.  Railway,  58  N.  H.  611,  it  was  said:  "Negli- 
gence is  a  fact  for  the  plaintiff  to  prove  by  the  preponderance  of  the 
evidence ;  a  fact  for  the  jury  to  find  or  not,  without  any  presump- 
tion of  law  one   way   or  the   other.  .  .  .  The  authorities  are 
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numerous  which  hold  that  a  mere  scintilla  of  evidence  is  not 
sufficient,  but  there  must  be  distinct  affirmative  evidence  of  the 
existence  of  negligence  in  order  to  sustain  the  burden  of  proof 
.  .  .  Judges  are  not  required  to  submit  a  case  to  the  jury  merely 
because  some  evidence  nas  been  introduced  by  the  party  having 
the  burden  of  proof,  unless  the  evidence  be  of  such  character 
that  it  would  warrant  the  jury  to  proceed  in  finding  a  verdict  in 
favor  of  the  party  introducing  such  evidence/'  In  Foss  v.  Baker , 
62  N.  H.  249,  it  was  held :  "  In  an  action  by  a  servant  against  his 
master  for  injuries  sustained  in  consequence  of  the  latter's  nerfi- 
ffence,  there  is  no  presumption  of  negligence  from  the  fact  that 
tne  accident  happened." 

The  fact  that  Hardy  was  killed  proves  nothing  as  to  how  the 
accident  happened.  It  has  no  tendencv  to  prove  his  ignorance 
of  his  immediate  danger,  because  his  death  is  "  equally  consist- 
ent '*  with  a  knowledge  of  his  approach  to  the  bridge  and  an 
error  of  judgment  in  stooping  sufficiently  low  to  safely  pass. 
And  because  it  is  also  "  equally  consistent "  with  the  theory 
that  he  had  just  risen  to  the  top  of  the  car  when  he  was  struck. 
It  constitutes  no  evidence  of  the  defendants'  negligence.  If  it 
did,  then  the  whole  doctrine  that  a  master  is  bound  to  furnish 
his  servant  reasonable  appliances  for  doing  his  work,  and  that  a 
servant  assumes  the  ordinarv  risk  of  his  employment,  would  be 
swept  away ;  and  the  mere  met  of  his  death  would  be  sufficient 
in  any  case  to  obtain  a  verdict  against  the  master. 

IV.  Nor  can  Hardy's  ignorance  of  the  exact  or  relative  height 
of  the  telltale  and  the  bridge,  or  of  his  proximity  to  danger,  be 
inferred  upon  the  doctrine  of  the  instinct  of  self-preservation. 
This  doctrine  is  stated  in  Huntress  v.  Railroad^  66  N.  H.  185,  as 
follows:  "In  an  action  against  a  railway  company  by  an  ad- 
ministrator of  a  person  killed  by  a  train  on  a  level  highway  cross- 
ing, when  there  is  no  evidence  that  the  deceased  was  insane  or 
intoxicated,  or  that  he  committed  suicide,  and  no  direct  evi- 
dence on  the  question  of  his  negligence,  his  exercise  of  ordinary 
care  may  be  inferred  from  the  instinct  of  self-preservation." 

K  the  foregoing  statement  is  a  correct  proposition  of  law,  it 
would  not  be  erroneous  to  charge  a  jury,  that  in  the  absence  of 
all  direct  evidence  of  what  the  conduct  of  the  deceased  was 
when  he  was  about  to  cross  the  defendants'  track,  they  may 
infer  (1)  that  he  was  exercising  his  senses  of  sight  and  hearing ; 
(2)  that  he  was  governing  his  actions  according  to  the  intima- 
tion which  his  senses  of  sight  and  hearing  gave  him ;  ^3)  that  he 
was  restrained  by  what  he  saw  and  heard  from  incaution,  negli- 

fence,  or  want  of  care;  and  (4)  that  he  was  controlled  in  what 
e  did  by  a  prudent  judgment.  This  would  be  equivalent  to 
saying  to  the  jury  that,  notwithstanding  there  was  absolutely  no 
evidence  of  how  the  deceased  acted,  mey  may  speculate  upon 
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that  question  from  the  bare  assamption  that  he  did  not  want  to 
die ;  and  that  their  aggregate  speculations  and  imaginings  may 
be  compressed  into  an  established  fact,  the  existence  of  which  is 
disputed  and  the  affirmative  proof  of  which  is  absolutely  essen- 
tial to  the  plaintiff's  recovery. 

It  will  not  be  disputed  that  a  jury  may  draw  inferences.  In- 
deed, a  verdict  of  a  jury  is,  in  one  aspect,  no  more  than  a  final 
expression  of  the  inferences  which  they  have  drawn  from  the 
evidence.  But  their  inferences  must  be  drawn  from  pre-estab- 
lished facts.  They  cannot  infer  a  fact  and  then  draw  inferences 
from  that  inference.  The  error  in  the  language  quoted  is  in 
this,  that  it  says  in  effect  that  a  jury  may  assume  certain  thiojp 
as  proved,  but  which  they  really  deduce  by  a  process  of  abstract 
reasoning  or  speculation.  A  jury  may  take  notice  of  generally 
recognized  and  well  established  facts  of  life,  experience,  and  his- 
tory;  and  included  in  them  is  the  fact  that  every  human  being 
is  possessed  in  a  greater  or  less  degree,  and  more  or  less  instant 
and  alert,  of  the  mstinct  of  self-preservation.  But  the  further 
question  is  still  open,  and  cannot  be  inferred  from  the  mere  fact 
tnat  this  instinct  is  existent,  to  wit :  Did  that  instinct  lead  the 
deceased  to  act  seasonably  and  with  reasonable  caution  ? 

These  facts  cannot  be  said  to  be  established  by  the  existence 
of  the  prior  conceded  or  recognized  fact  unless  the  court  is  pre- 

Eared  to  go  a  step  further  and  say  to  the  jury  that  it  is  common 
nowledffe  that  the  instinct  of  self-preservation  always  leads  all 
men  at  all  times  and  under  all  circumstances  to  act  promptly 
and  prudently.  Suppose  at  the  trial  the  plaintiff's  counsel 
should  offer  to  show  by  witnesses  what  they  would  do  if 
.they  were  about  to  cross  a  railroad  track  under  the  circum- 
stances of  the  case,  and,  upon  objection,  should  say  that  the  ob- 
ject of  the  evidence  was  to  prove  what  the  conduct  of  the  de- 
ceased inferentially  was,  or  might  have  been ;  I  apprehend  that 
such  evidence  would  be  promptly  excluded.  Sut,  says  the 
plaintiff's  counsel,  I  offer  this  to  show  that  mankind  generally 
act  in  like  situations  in  the  same  way,  and  therefore,  it  is  com- 
petent for  the  purpose  of  establishing  a  basis  from  which  the  jury 
may  infer  how  the  deceased  acted.  Such  evidence  would  be  ex- 
cluded because  it  would  be  immaterial  how  other  men  and  all 
men  may  or  might  have  acted,  since  the  real  question  is,  how 
the    deceased  himself  did    act     What  difference   is   there,  in 

Srinciple,  between  the  supposed  case  and  the  question  under 
iscussion  ?  For  the  court  to  say  that  the  exercise  of  ordinary 
care  by  the  deceased  may  be  inferred  from  the  instinct  of  self- 
preservation,  is  precisely  the  same  in  principle  and  in  effect  as 
to  admit  evidence  of  witnesses  to  prove  what  they  would  do 
under  like  circumstances. 

The  inference  that  the  deceased  was  exercising  ordinary  care 


Digitized  by  VjOOQIC 


N.  H.]  HARDY  v.  RAILROAD.  533 

from  the  instinct  of  self-preservation  cannot  be  drawn  unless  the 
^tirt  18  prepared  to  say  further  that  it  operates  universally,  in- 
variably, and  certainly  with  all  men  under  like  circumstances, 
and  lesMis  them  to  do  the  same  thins.  If  it  does  not  so  operate, 
then  any  conclusions  of  a  jury  based  upon  its  existence  are  mere 
guesswork.  The  law  as  stated  by  the  court  assumes  that  the 
instinct  always  deters  men  from  stepping  into  dan^r.  Obvi- 
ously, this  is  not  true.  Men  are  constantly  doing  things  which 
at  the  moment  they  are  perfectly  conscious  are  liazardous,  im- 
pelled thereto  by  the  instinct  or  passion  to  take  chances,  to  pit 
themselves  against  the  forces  of  nature,  and  to  stake  their  intel- 
ligence against  matter.  In  a  moment  of  peril  every  man  has 
discerned  within  himself  two  forces  warring  against  each  •ther 
as  visibly  and  consciously  as  Paul  discerned  them  centuries  ago. 
The  instinct  of  self-preservation  is  known  not  to  be  at  all  times 
superior  to  man's  will  to  control  it,  not  stronger  than  his 
passion  for  chance  to  restrain  it,  not  certain  in  its  operations  to 
correct  his  errors  of  judgment  when  the  judgment  must  act  in- 
stantly. It  is  no  more  certainly  existent  in  the  nature  of  some 
men  than  the  instinct  to  sport  with  chance  is  in  the  nature  of 
other  men.  But  would  the  court  say  that  the  fact  that  the  de- 
ceased acted  imprudently  and  recklessly  may  be  inferred  from 
the  instinct  in  man  to  take  chances  ?  If  the  conduct  of  the  de- 
ceased may  be  inferred  either  way  simply  from  the  recognition 
of  certain  instincts  which  are  common  to  the  race,  the  necessity  of 
proving  what  one  actually  does  under  the  alleged  circumstances 
of  any  case  is  dispensed  with;  so  that  if  a  man  is  indicted  for 
larceny  it  may  be  inferred  that,  being  where  the  stolen  articles 
were,  he  did  or  did  not  take  them  according  as  the  jury  may  de- 
termine whether  his  predatory  instinct  was  more  or  less  active 
than  his  moral  sense.  In  any  case  for  damages  for  the  death  of 
the  plaintiff's  intestate  when  crossing  a  railroad  track,  the  neg- 
ligence of  the  defendants'  servants  may  be  inferred  from  the 
fact  that  it  is  natural  for  some  men  to  do  things  which  are  care- 
less, and  the  prudent  conduct  of  the  deceased  may  be  inferred 
from  the  existence  of  his  instinct  to  take  care  of  himself ;  and  thus 
the  whole  matter  of  disputed  fact  and  the  conflicting  testimony 
of  witnesses  may  be  disposed  of  by  a  simple  process  of  deduction. 
The  language  quoted  is  erroneous  for  the  reason  that  it  as- 
sumes that  always  whenever  men  are  about  to  cross  a  railroad 
track  the  instinct  of  self-preservation  is  active,  and  so  active  that 
it  controls  their  movements  and  controls  them  in  a  reasonably 
prudent  manner ;  that  it  is  never  dormant  or  suspended,  but  is 
ever  instant  and  alert.  But  is  it  not  true,  and  within  the  expe- 
rience of  every  one,  that  men  are  often  so  abstracted  and  preoc- 
cupied that  they  are  unaware  of  peril  until  it  is  upon  them  ? 
In  such  cases  the  instinct  of  self-preservation   has  not  roused 
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them  to  a  sen^e  of  their  danger,  and  it  urges  them  to  action 
only  when  it  is  too  late.  It  does  not  always  forerun  a  man's  ac- 
tions to  determine  them,  or  break  in  upon  his  preoccupation  to 
admonish  him.  It  is  a  sentinel  who  sometimes  sleeps  at  his 
post;  a  monitor  who  sometimes  knocks  ineffectually  at  the  por- 
tal of  consciousness.  We  deny  that  the  instinct  of  self-preeerva^ 
tion  constitutes  any  basis  or  premise  from  which  the  inference 
of  care  can  be  deduced.  What  is  meant  precisely  by  the  term 
"  instinct  of  self-preservation  "  ?  It  will  not  be  contended  that 
it  is  to  be  distinguished  in  any  respect  from  all  those  faculties  of 
the  mind  which  are  denominated  instincts,  and  which  by  all  the 
authorities  in  metaphysics  are  conceded  to  be  distinguishable 
from  the  reasoning  faculties.  That  they  do  exist  is  an  estab- 
lished, evident  feet.  Whether  they  are  the  hereditary,  trans- 
mitted, automatic  efforts  of  the  conscious  being,  which  origi- 
nally were  deliberate  and  determined  by  the  will,  but  which  by 
long  continued  effort  of  the  race  have  finally  become  automatic, 
like  the  acquired  dexterity  of  the  fingers ;  or  whether  they  are 
simply  the  survival  of  the  fittest,  preserving  actions  which  expe- 
rience has  demonstrated  useful  to  the  race,  it  is  not  necessary  to 
establish  in  order  to  account  for  their  existence.  It  may  be  as- 
sumed that  whatever  the  origin  of  the  instinctive  faculties,  and 
however  subtle  their  manifestation  and  play,  they  are  positively 
differentiated  from  the  reasoning  faculties.  The  instinct  to 
close  the  eye  when  coming  into  a  blinding  liffht,  to  throw  up  the 
arm  to  ward  off  a  blow,  to  dodge  or  duck  the  head  to  avoid  a 
missile,  to  plunge  forward  or  backward  when  enveloped  in  dan- 
ger, or  to  halt  on  the  verge  of  disaster,  are  not  acts  to  which  the 
will  has  consciously  determined  the  body,  but  which  are  done 
without  its  suggestion  or  intervention. 

Instinctive  actions  being  distinguishable  from  those  that  fol- 
low a  process  of  reasoning,  it  is  manifest  that  the  instinct  of 
self-preservation  furnishes  no  rational  basis  from  which  the  jury 
may  determine  the  disputed  fact.  The  question  is,  did  the  de- 
ceased exercise  ordinary  care ;  and  in  defining  what  ordinary 
care  is,  the  court  would  instruct  the  juiy  that  it  would  be  such 
care  as  a  man  of  average  prudence  would  exercise  under  like 
circumstances.  That  is,  it  is  the  care  which  his  reason  or  his 
judgment  admonish  him  to  take.  Suppose  in  charging  the  jury 
the  court  should  say  that  the  care  which  the  deceased  was 
bound  to  exercise,  was  such  care  as  a  man  of  average  prudence 
would  instinctively  exercise  under  like  circumstances,  or  which 
the  instinct  of  self-preservation  would  lead  him  to  exercise, 
would  not  the  error  of  such  instruction  as  that  be  apparent  ? 
Yet  such  is  the  substance  of  the  opinion  in  Himiress  v.  RaUrocuL 
The  question  for  the  jury  is  not  how  the  deceased  probably 
acted  when  governed  by  his  instinct  of  self-preservation.     We 
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may  assume  that,  if  it  was  alert  and  alive,  and  he  were  not  pre- 
occupied, it  would  admonish  him  to  look  in  every  direction  when 
approaching  the  crossing;  but  that  does  not  throw  any  light 
upon  the  question,  how  he  subsequently  did  act  after  having 
been  warned  by  his  instinct  that  he  was  about  to  approach  a 
dangerous  point. 

It  frequently  happens  that  travelers  upon  a  highway,  when 
about  to  cross  a  railroad  track,  are  guilty  of  negligence,  notwith- 
standing thev  are  aware  that  a  tram  is  approaching.  Their  in- 
stinct of  sel^pre8ervation  does  not  come  into  action  at  all,  and 
they  are  governed  in  their  conduct  solely  by  their  judgment  or 
by  other  instincts.  Their  judgment  may  be  faulty ;  tney  mav 
miscalculate  the  distance  of  the  approaching  train,  its  speea, 
their  distance  from  the  track,  and  the  time  necessary  to  cross; 
or  they  mav  follow  the  instinct  to  take  the  chances.  The  in- 
stinct of  self-preservation  furnishes  them  no  aid  whatever  in  de- 
termining wh^t  they  do.  They  may  exercise  their  reason  or 
judgment,  or  they  may  follow  the  insane  impulse  to  run  the 
risk.  Sometimes  they  are  surprised  at  finding  themselves  im- 
mediately in  front  of  an  approaching  engine,  and  the  instinct 
of  self-preservation  drives  them  into  frantic  and  extraordinary 
efforts  to  escape. 

But  there  is  in  this  case  an  antecedent  question,  namely, 
what  was  the  conduct  of  the  deceased  before  he  got  into  dan- 
ger ?  Did  he  exercise  the  caution  that  a  man  of  average  pru- 
dence ought  to  exercise  under  like  circumstances?  Clearly  this 
is  a  matter  of  pure  speculation.  The  instinct  of  self-preservation 
must  be  entirely  eliminated  from  that  problem,  because  grant- 
ing that  it  was  in  full  exercise,  it  does  not  follow  that  it  came 
into  exercise  before  the  deceased  was  brought  into  his  peril ; 
that  it  admonished  him  in  season  to  give  his  reasoning  faculties 
an  opportunity  to  act;  or,  having  warned  him  of  his  danger, 
that  It  then  led  him  to  do  the  things  which  a  man  of  ordinary 
prudence  would  or  ought  to  do  under  like  circumstances.  If 
the  doctrine  of  the  instinct  of  self-preservation  has  any  applica- 
tion here,  the  only  inference  that  can  be  drawn  from  it  is  that 
Hardy  was  aware  of  the  so-called  defect  of  the  telltale  rather 
than  unaware.  That  instinct  would  naturally  lead  a  brakeman, 
of  all  persons,  to  observe  the  dangers  which  daily  beset  him,  and 
therefore  not  only  the  means  of  avoiding  them  but  the  adequacy 
of  those  means;  so  that  Hardy  from  that  natural  instinct  must 
be  presumed  to  have  taken  note  of  the  relation  of  the  telltale  to 
the  bridge,  and  of  its  adaptation  to  the  end  for  which  it  was 
constructed.  It  cannot  be  argued  from  to  prove  ignorance  of 
his  approach  to  the  bridge  because,  accordinof  to  the  plaintiff's 
theory.  Hardy  was  not  aware  of  his  peril,  and  therefore  the  in- 
stinct was  not  called  into  activity. 
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Chase,  J.  Assuming  the  truth  of  the  evidence  {BuUard  v. 
Bailroad,  64  K  H.  27,  30),  and  construinff  it  most  fevorablj  for 
the  plaintiff  {Lyman  v.  railroad,  66  N.  H.  200),  does  it  conclu- 
sively appear  that  the  injury  to  the  deceased  was  caused  by 
dangers  of  which  he  assumed  the  risk  when  he  entered  the  de- 
fendants* service  ?  Is  the  evidence  so  definite  and  convincing 
that  fair-minded  men  might  not  arrive  at  opposite  conclusions  in 
answering  this  question  ?  Unless  it  is,  it  cannot  be  said  that  the 
jury  could  not  properly  find  a  verdict  for  the  plaintiff,  and  the 
denial  of  the  motion  for  a  nonsuit  must  be  sustained.  Pcdne  v. 
RaUway,  58  N.  H.  611 ;  Lyman  v.  Railroad,  66  K  H.  200,  204. 

Among  the  risks  which  Hardy  assumed  by  entering  into  the 
service,  were  those  incident  to  the  performance  of  his  duties  in 
setting  cars  from  a  train  upon  the  spur  track,  of  which  he 
was  informed,  or  which  ordinary  care  would  disclose  to  him. 
mfieU  V.  Railroad,  42  K  H.  225;  Nash  v.  Ompany,  62  N.  H. 
406 ;  Henderson  v.  Williams,  66  K  H.  405 ;  Bancroft  v.  Railroad, 
67  N.  H.  466.  He  knew,  or  by  the  exercise  of  such  care  would 
have  learned,  of  the  following  fects  affecting  the  risks  of  his 
service  at  that  point :  The  proximity  of  the  siding  to  the  bridge, — 
not  in  feet  and  inches,  but  in  a  general  way;  the  necessity  of 
being  upon  cars  at  the  bridge  when  they  were  moving  at  a  speed 
of  about  fifteen  miles  an  hour;  the  insufficiency  of  the  space 
between  the  top  of  a  car  and  the  underside  of  the  bridge  to 
allow  him  to  stand  erect;  the  variation  in  the  space  by  reason  ot 
the  different  heights  of  cars ;  the  necessity  of  taking  this  varia- 
tion into  account  in  adjusting  the  position  of  the  body  so  as  to 
pass  safely  under  the  bridge ;  the  liability  to  obstruction  of  one'a 
view  by  the  smoke  from  the  locomotive ;  the  location  and  general 
character  of  the  bridge  guard ;  the  nature  of  his  duties,  and  the 
way  in  which  they  should  be  performed.  Fair-minded  men  could 
not  come  to  different  conclusions  in  respect  to  these  matters ;  but 
there  were  others  to  be  considered. 

If  there  had  been  no  bridge  guard  near  the  bridge,  and  the 
deceased  had  known  or  ought  to  have  known  of  this  fact,  the 
whole  duty  of  looking  out  for  his  safety  in  passing  the  bridge 
would  have  devolved  upon  him.  The  introduction  of  a  guard 
transferred  a  part  of  this  duty  to  the  defendants.  There  being  a 
guard,  the  risk  assumed  by  the  deceased  was  not  that  of  passing 
under  the  bridge  without  any  means  for  reminding  him  of  its 
proximity,  but  that  of  passing  under  the  bridge  protected  by 
a  guard  such  as  he  knew  or  ought  to  have  known  this  one  was. 
He  had  a  right  to  rely  upon  the  guard  to  remind  him  of  his  ap- 
proach to  danger.  Its  office  was  to  notify  him  and  other 
trainmen,  by  the  senses  of  sight  and  feeling,  that  they  were  about 
to  pass  a  bridge  which  would  hit  them  unless  they  changed  their 
position.     The  necessity  for  such  a  reminder  arises  from  the  fiact 
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that  trainmen  are  liable  to  become  absorbed  by  the  immediate 
dutj  before  them  and  so  lose  consciousness  for  the  moment  of 
their  proximity  to  danger.  To  accomplish  the  object  in  view, 
the  guard  should  be  some  device  that  will  hit  some  portion  of  the 
bodv  when  the  head  is  above  the  plane  of  the  under  surface  of 
the  bridge,  not  for  the  purpose  of  furnishing  a  gauge  bv  which 
to  adjust  the  position  of  the  body,  but  for  the  purpose  of  calling 
attention  to  the  proximity  of  danger  in  and  above  that  plane. 
The  statute  provides  that  the  character  and  location  of  guards 
shall  be  approved  by  the  board  of  railroad  commissioners.  P.  S., 
c.  159,  s,  26.  It  did  not  appear  that  the  commissioners  had  acted 
on  the  subject,  at  the  time  of  the  deceased's  injury.  The  ques- 
tion of  suitableness  of  the  guard,  in  character  and  location,  waa 
therefore  to  be  determined  by  the  jury.  It  cannot  be  said,  as  a 
matter  of  law,  that  it  was  suitable.  The  jury  might  find  that 
the  lower  ends  of  the  wires  should  be  as  low,  at  least,  as  the  level 
of  the  under  surface  of  the  bridge  timbers,  so  that  they  would 

fjive  warning  whenever  any  portion  of  the  body  was  above  that 
evel. 

It  is  evident  that  a  bridge  guard  properly  constructed  and 
located  will  not  always  perronn  its  office,  and  does  not  wholly 
remove  the  risk  of  injury  from  overhead  obstructions.  A  man 
may  thoughtlessly  go  upon  a  car  as  he  is  passing.under  the  guard 
or  between  it  and  the  obstruction,  however  suitable  the  charac- 
ter and  location  of  the  guard  may  be,  and  receive  no  warning 
from  it.  The  risk  of  doing  this  is  incident  to  the  service.  To 
avoid  it,  a  duty  rests  upon  the  man  to  use  his  sense  of  sight 
when  about  to   ffo  vipon   a  car,  to  ascertain  whether  he  has 

Eassed  the  guard.  Whether  Hardy  stepped  on  to  the  car 
efore  or  after  passing  the  guard,  was  a  question  of  feet.  The 
evidence  bearing  upon  it  is  not  so  positive  and  convincing 
as  to  remove  all  doubt.  The  fireman  thinks  he  had  got  on 
the  car  before  passing  the  guard;  but  his  testimony  seems 
to  be  an  inference  drawn  from  other  facts,  instead  of  positive 
recollection.  Some  fair-minded  men  might  agree  with  him,  while 
others  might  come  to  the  opposite  conclusion.  If  he  got  upon 
the  car  before  passing  the  guard,  he  was  at  liberty  to  rely  upon 
it  to  warn  him  by  the  sense  of  touch  of  his  approach  to  dauffer, 
unless  the  guard  was  unsuitable  in  location  or  character  for  that 
purpose,  and  he  knew  or  ought  to  have  known  of  its  unsuitable- 
ness.  While  it  may  be  safely  said  that  he  knew  or  ought  to  have 
known  of  its  location  in  reference  to  the  bridge,  the  evidence 
does  not  conclusively  show  that  he  knew  or  ought  to  have  known 
of  the  difference  in  elevation  between  the  ends  of  the  wires  and 
the  under  surface  of  the  bridge  timbers.  This  fact  may  not  have 
been — ^probably  was  not — ascertainable  except  by  actual  measure- 
ments or  a  sighting  from  one  object  to  another  under   more 
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favorable  circumstances  than  was  possible  when  the  person  was 
upon  the  top  of  a  freight  car  in  motion  attending  to  otner  duties. 
Upon  the  evidence,  the  jury  might  find  that  Hardy  mounted  the 
car  before  reaching  the  bridge  guard,  and  supposing  its  wires  de- 
pended as  low,  at  least,  as  the  underside  of  the  bridge  timbers, 
relied  upon  it  to  warn  him  if  his  head  got  above  that  level ;  that 
at  the  moment  of  passing  the  guard  his  head  happened  to  be 
below  the  level,  and  he  did  not  raise  it  higher  before  reaching 
the  bridge ;  and  that,  receiving  no  warning,  he  understood  he 
was  below  the  danger  level  It  is  no  answer  to  say  that  the  jury 
might  find  the  other  way.  Fair-minded  men  upon  considering 
and  weighing  the  evidence  might  come  to  dififerent  conclusions 
on  this  point,  but,  as  has  been  seen,  this  does  not  shift  the  duty 
of  deciding  the  question  from  the  jury  to  the  court.  These  con- 
siderations show  that  the  motion  for  a  nonsuit  was  properly 
denied.  It  follows  that  the  defendants'  motion  at  the  close  of 
the  evidence,  for  judgment  in  their  favor,  was  also  properly  denied. 

deceptions  overruled. 
Parsons,  J.,  did  not  sit:  the  others  concurred. 


Merrimack, 
June,  1896. 


ROBBRTSON   V,   HaLE. 


A  justice  of  the  peace  acts  within  the  limits  of  his  jurisdiction  in  causing  the 
arrest  of  a  witness  who  has  neglected  to  appear  before  him  conformably  to 
a  summons  and  order  of  adjournment,  and  is  not  liable  therefor  in  an  actioa 
for  damages. 

Whether  such  witness  was  duly  summoned,  or  the  adjournment  properly  made, 
are  questions  affecting  the  regularity  of  tlie  proceeding,  and  will  not  be 
inquired  into  collaterally. 

Trespass,  for  false  imprisonment.  Facts  found  by  the  court 
The  plaintiff  was  duly  summoned,  January  9,  1896,  to  appear 
before  the  defendant,  a  justice  of  the  peace,  at  his  office,  on  Jan- 
uary 10,  1896,  at  3  o'clock  a.  m.,  to  give  his  deposition  concerning 
an  issue  between  the  plaintiff  and  the  trustee  in  an  action  then 
pending,  and  was  paid  the  legal  fees  for  such  attendance.  He 
did  not  appear.  The  subpoena  was  subsequently  changed  so  as 
to  read  "  three  o'clock  in  the  afternoon "  instead  of  *'  three 
o'clock  in  the  forenoon,"  and  was  again  served  upon  the  plaintiff 
in  the  forenoon  of  January  10,  but  no  further  fees  were  paid, 


Digitized  by  VjOOQ IC 


N.  H.]  ROBERTSON  v.  HALE.  539 

tendered,  or  demanded.  The  plaintift*  appeared  in  accordance 
with  the  requirement  of  the  suopoena  as  changed,  and  gave  his 
deposition.  The  deposition  was  taken  in  shorthand.  When  it 
was  finished  the  plaintiff  declined  to  sign  it  and  make  oath  to  it 
before  it  was  written  out  in  longhand,  and  it  was  arranged  that 
he  should  come  in  the  next  day  at  6  o'clock  p.  m.  and  complete 
the  deposition.  The  defendant  adjourned  the  caption  accord- 
ingly, although  the  plaintiff  was  not  aware  of  the  met  No  fees 
were  paid,  tendered,  or  demanded  for  attendance  at  the  adjourn- 
ment. The  ^deposition  was  ready  for  signature  at  the  time  ap- 
pointed. The  plaintiff  did  not  attend.  On  January  18,  the 
defendant  notified  the  plaintiff  by  postal  card  that  the  aeposition 
had  been  written  in  longhand,  and  requested  him  to  come  in  and 
complete  it.  On  the  next  day,  January  14,  he  met  the  plaintiff 
on  the  street  and  made  a  like  request  The  plaintiff  called  at 
the  defendant's  office  about  half  past  seven  o'clock  in  the  morn- 
ing of  January  15  to  comply  with  the  request,  but  the  office  was 
closed.  In  the  afternoon  of  the  same  day  the  defendant  issued 
an  attachment,  and  had  the  plaintiff  arrested  and  brought  before 
him  for  contempt  in  neglecting  to  appear  and  complete  the  depo- 
sition at  the  time  to  which  the  caption  was  adjourned.  The 
plaintiff's  failure  to  appear  earlier  was  due  to  his  giving  attention 
to  other  duties.  He  had  no  intention  of  disregarding  his  obliga- 
tion to  complete  the  deposition,  whether  the  obligation  arose  from 
his  agreement  or  from  the  law.  No  formal  hearing  was  had  on 
the  question  of  contempt  The  plaintiff,  in  response  to  inquiries 
by  the  defendant,  stated  that  he  had  called  in  the  morning  and 
did  not  call  at  the  time  appointed  or  at  any  other  time  because  he 
had  been  busy.  The  defendant  told  him  he  must  pay  the  costs 
of  the  attachment  He  objected,  but  finally  paid  the  same  to 
procure  his  discharge  from  arrest.  He  signed  and  made  oath  to 
the  deposition  without  objection. 

Joseph  S,  MatthacSy  for  the  plaintiff. 

AlbiUj  Martin  ^  Howe,  for  the  defendant 

Wallace,  J.  It  is  a  general  rule  that  courts  and  judges  are 
not  liable  in  civil  actions  for  their  judicial  acts  within  the  scope 
of  their  jurisdiction,  and  this  protection  extends  to  magistrates 
exercising  an  inferior  and  limited  jurisdiction,  as  justices  of  the 
peace.  For  the  purpose  of  securing  a  fearless  ana  impartial  ad- 
ministration of  justice,  the  law  exempts  all  judicial  officers, 
from  the  highest  to  the  lowest,  from  civil  liability  in  the  per- 
formance of  their  judicial  duties  within  their  jurisdiction ;  and 
to  guard  against  an  oppressive  abuse  of  legal  authority,  makes 
them   liable  to  impeachment  or    indictment  for    official    mis- 
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conduct.  Ecans  v.  Foster^  1  N.  H.  874,  877;  Bvmham  v. 
Stevens,  83  N.  H.  247;  State  v.  Toi^fe,  42  N.  H.  540;  Jbrrfan  v. 
Ha}is<m,  49  K  H.  199;  WaMron  v.  -Berry,  51  N.  H.  186;  State  v. 
Ingersaa,  62  K  H.  487;  -Boorfy  v.  Watsm,  64  K  H.  162,  165.  In 
cases  upon  this  subject,  courts  do  not  undertake  to  revise  the 
doings  of  the  tribunal  whose  acts  are  brought  in  question  collat- 
erally, but  only  to  examine  them  so  far  as  to  ascertain  whether 
the  tribunal  was  acting  within  its  jurisdiction.  They  proceed 
upon  the  ground  that  if  the  tribunal  had  iurisdiction,  its  judg- 
ment is  conclusive  and  cannot  be  examined  or  reversed  collater- 
ally, but  must  stand  until  reversed  by  some  proceeding  instituted 
for  that  purpose.     Boody  v.  Watson,  supra. 

Therefore  this  suit  for  false  imprisonment  cannot  be  maintained 
against  the  justice  for  his  judicial  acts  in  taking  this  deposition 
and  in  the  contempt  proceedings  against  the  plaintiff,  if  the  mag- 
istrate had  jurisdiction  to  perform  the  acts  he  did.  The  statute 
(P.  S.,  c.  224,  ss.  3-7)  which  gives  a  justice  of  the  peace  power  to 
issue  writs  of  summons  to  witnesses  to  appear  before  him  to  give 
their  depositions,  and,  upon  their  neglect  or  refusal  to  answer 
such  summons,  to  bring  them  before  him  for  punishment,  in  ex- 
press terms  conferred  upon  the  justice  jurisdiction  of  the  subject- 
matter  in  this  case ;  and  the  justice,  having  the  plaintiff  properly 
before  him  for  contempt,  had  j  urisdiction  of  the  person  as  well  as  the 
subject-matter.  Whether  the  plaintiff  was  properly  summoned,  or 
not,  or  the  adjournment  was  properly  made,  are  mere  irregularities 
which  cannot  be  inquired  into  collaterally  and  therefore  will  not 
be  examined  into  in  this  case,  as  it  appears  the  justice  was  act- 
ing within  the  limit  of  his  jurisdiction.  Burnham  v.  Stevens, 
supra.  He  is  not,  therefore,  liable  in  a  civil  action;  and 
whatever  we  may  think  of  the  wisdom  of  his  act  in  granting 
the  writ  of  attachment  for  contempt,  we  cannot  in  these  collat- 
eral proceedings  re-examine  the  merits  of  the  question  he  adjudi- 
cated. 

Judgment  for  the  defendant. 
Chase,  J.,  did  not  sit :  the  others  concurred. 
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Merrimack,  \ 
June,  1896.  \ 

Stillinqs  V.  Haley  ^  TV.,  King,  AssiffneCy  Claimant 

An  allowance  of  the  claim  of  a  non-resident  against  an  insolvent  estate, 
and  a  decree  of  the  probate  court  ordering  the  payment  of  a  dividend 
thereon  to  the  claimant's  assignee  appointed  under  the  insolvency  law 
of  another  state,  do  not  constitute  a  judgment  binding  and  conclusive 
upon  an  attaching  creditor  of  the  claimant  resident  in  this  state,  who  has 
not  proved  his  claim  in  the  foreign  proceeding. 

FoRBiGN  Attachment.  Issue  between  the  plaintiflT  and  the 
claimant.  Facts  agreed.  The  writ  was  served  on  the  trustee, 
September  14, 1894. 

January  27, 1894,  the  Haley  Manufacturing  Company  made  a 
voluntary  assignment.  February  1, 1894,  the  company  was  de- 
creed insolvent  by  the  probate  court  for  this  county,  upon  a 
petition  of  creditors  filed  January  19,  1894,  and  February  24, 
1894,  George  A.  Foster,  trustee  in  this  action,  was  appointed 
assiffnee.  At  the  time  of  the  assignment,  John  J.  Haley  resided 
in  Newton,  Mass.,  but  he  had  been  in  Concord  a  large  portion  of 
the  time  for  several  years  in  the  performance  of  his  duties  as 
treasurer  of  the  companj^,  and  while  in  Concord  contracted  the 
indebtedness  to  the  plaintiff.  He  had  a  claim  against  the  com- 
pany for  $88,821.46. 

February  18, 1894,  Haley  made  a  common-law  assignment  to 
Theophilus  King  of  Quincy,  Mass.,  covering  all  his  property  of 
every  kind.  This  was  assented  to  by  one  of  Haley's  creditors,  so 
as  to  make  it  immediately  operative ;  and  under  it  King  at  once 
took  possession  of  all  the  property  of  Haley.  Some  of  the  cred- 
itors in  Massachusetts  did  not  assent  to  this  assignment ;  and  on 
February  20,  1894,  Haley  made  an  assienment  in  insolvencv  in 
the  probate  court  for  the  county  of  Middlesex,  commonwealth  of 
Massachusetts,  and  March  8,  1894,  King  was  appointed  assignee. 
Under  this  proceeding,  claims  to  the  amount  of  over  |59,000  bare 
been  provea  against  Halev's  estate. 

Among  the  assets  which  Haley  filed  in  his  inventory  with  the 
probate  court  in  Massachusetts  was  his  claim  against  the  com- 
pany. This  claim  was  filed  against  the  company  in  the 
insolvency  proceeding  in  this  county,  by  King  in  his  capacity  as 
assignee,  and  after  a  hearing  was  allowed,  as  follows:  "J.  J. 
Haley  (T.  King,  assignee),  $88,421.46."  A  petition  of  other 
creditors  of  the  company  for  leave  to  appeal  from  this  allowance 
is  now  pending. 

November  2,  1895,  the  probate  court  for  this  county  decreed  a 
dividend  of  twenty  per  cent  payable  to  the  creditors  of  the  corn- 
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Sany,  and  the  sum  of  $17,764.29  was  ordered  to  be  paid  to  "  John 
.  Haley  (Theophilus  King  of  Boston,  assignee  in  Mass.)." 
The  plaintift'  is  a  resident  of  Concord,  and  did  not  prove  his 
claim  under  the  proceedings  in  Massachusetts. 

John  M.  Mitchell  and  Joseph  S.  Matthews^  for  the  plaintiff. 

Sargent  ^  HoUis^  for  the  claimant. 

Parsons,  J.  As  we  understand  the  statement  of  fiswjts  to  which 
the  parties  have  agreed,  the  assignee  of  nTohn  J.  Haley  does  not 
now  hold  the  property  of  his  insolvent  by  virtue  of  the  common- 
law  assignment,  but  holds  it  by  force  of  his  appointment  under 
the  Massachusetts  insolvency  law ;  and  it  is  for  the  purpose  of  dis- 
tribution in  accordance  witn  that  law  that  he  now  asserts  title  to 
the  funds  attached  by  the  plaintiff  in  this  suit.  It  is,  therefore, 
unnecessary  to  determine  what  his  right  might  be  if  he  sought 
to  hold  the  property  for  distribution  under  the  common-law  as- 
signment. Saunders  v.  WiUiams^  5  N.  H.  213.  That  the  property 
of  an  insolvent  resident  in  another  state,  found  and  attached  in 
this  state  by  a  citizen  of  this  state,  cannot  be  held  by  an  assignee 
in  insolvency  appointed  in  such  other  state  before  the  attachment 
(Sturtevant  v.  Armsby  Co.y  66  N.  H.  557),  the  assignee  does  not 
deny ;  but  claims  that  the  allowance  of  Haley's  claim  against  the 
trustee,  who  is  assignee  in  insolvency  of  the  Haley  Manufactur- 
ing Company,  to  "  J.  J.  Haley  (T.  King,  Assignee),"  and  the 
decree  of  distribution  made  by  the  probate  court  to  "  John  J. 
Haley  (Theophilus  King,  of  Boston,  Assignee,  in  Mass.),"  is  a 
reduction  to  possession  by  the  foreign  assignee,  and  a  judgment 
binding  and  conclusive  upon  the  plaintifi  in  this  suit  that  the 
property  belongs  "  not  to  Haley  but  to  the  Massachusetts  as- 
signee." Neither  of  these  claims  can  be  sustained.  The  first  is 
manifestly  unfounded  in  fact.  The  subject  in  controversy  here 
is  the  fund  in  the  hands  of  the  trustee,  a  resident  of  this  state, 
whose  title  and  possession  is  based  upon  the  insolvent  law  of  New 
Hampshire  and  the  decree  of  the  probate  court  of  Merrimack 
county.  If  the  foreign  assignee  had  obtained  actual  possession 
of  the  property,  a  different  question  might  be  presented ;  but  in 
the  present  case  both  parties  contend  tnat  the  property  is  in  the 
hands  of  the  assignee  of  the  Halejj^  Manufacturing  Company,  and 
the  controversy  is,  who  shall  receive  it  from  his  possession.  The 
allowance  of  the  claim  of  Haley  by  the  probate  court  was  not  a 
judgment  establishing  the  assignee's  title  against  all  the  world. 
"A  judgment  is  conclusive  only  upon  the  matter  which  was 
directly  in  issue  upon  the  former  trial."  Morgan  v.  BurTj  58 
N.  H.  470,  471 ;  Sanderson  v.  Peabody,  58  N.  H.  116.  The  ques- 
tion before  the  probate  court  was  how  much,  if  anything,  was 
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due  John  J.  Haley  from  the  Haley  Manufacturing  Company. 
P.  S.,  c.  201,  ss.  13-21.  So  far  as  appears,  that  was  the  only  ques- 
tion tried  or  that  could  be  tried,  or  tnat  was  necessarily  involved 
in  the  judgment.  That  amount  was  not  necessarily  more  or  less, 
and  could  not  be  of  necessity  more  or  less,  whether  King,  who 
claimed  to  have  an  assignment  from  Haley  of  the  whole  of  the  claim , 
claimed  under  a  valid  or  an  invalid  assignment.  The  validity  of 
the  assignment  to  King  as  against  Haley  or  any  one  else,  ana  his 
equitable  right,  if  any,  to  control  the  enforcement  of  the  judg- 
ment, or  to  receive  the  amount  of  the  dividend  when  awarded, 
did  not  constitute  any  defence  to  the  Haley  Manufacturing  Com- 
pany, or  to  any  one  defending  in  the  name  of  the  assignee  against 
Haley's  claim,  and  did  not  concern  tlie  probate  court  {State  v. 
Bmlroady  68  N.  H.  510),  and  was  not  tried.  If  by  any  possibility 
the  validity  of  the  assignee's  title  as  against  a  subsequent  attach- 
ment could  have  been  and  was  heard  and  tried,  and  determined 
by  the  judgment,  it  was  the  duty  of  the  assignee  setting  up  the 
judgment  to  establish  the  fact,  Sanderson  v.  Peabody^  58  If .  H. 
116.  Moreover,  the  plaintiff  in  this  suit  was  not  a  party  to  the 
judgment  in  the  probate  court  and  is  not  bound  by  it.  Davis  v. 
Fogg^  58  K  H.  159, 161.  Even  if  he  could  have  been  made  a  party, 
he  could  not  have  defeated  the  allowance  of  Haley's  claim  by  alleg- 
ing the  invalidity  of  the  assignment ;  and  if  he  could  have  done  so, 
he  would  at  the  same  time  have  defeated  his  own  claim  under  the 
trustee  process.  He  was  not  a  party  interested  to  object  to  the 
allowance  of  the  claim.  P.  S.,  c.  201,  ss,  15, 17,  18.  Assuming 
that  the  assignment  was  valid  as  against  Haley,  liie  probate  court 
had  no  jurisdiction  to  apportion  the  dividend  between  King,  as- 
signee, and  the  plaintiff  as  attaching  creditor.  The  plaintiff's 
right  under  his  attachment  can  only  be  determined  in  a  suit  at 
law,  and  is  now  for  the  first  time  litigated.  The  entry  of  the 
name  "T.  Kinff,  assignee,"  served  only  to  give  notice  of  his  claim, 
leaving  the  validity  of  it  to  be  determined  when  the  question 
arose. 

We  are  not  aware  that  any  different  rule  would  apply  to  a  sim- 
ilar entry  in  a  suit  in  this  court  Nothing  appearing  to  except 
the  case  from  the  rule  in  Sturtevani  v.  Arnisby  Go,,  supra,  it  follows 
that  the  trustee  is  chargeable. 

Case  discharged. 
All  concurred. 
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1 68  5441  Murphy  v.  Hill  Sr  a. 

|t69    <W5|  ^ 

i  70  421  A  lien  secured  by  attachment  is  lost  by  a  failure  to  levy  within  thirty  days 

from  judgment  duly  entered  without  fraud  or  mistake,  and  is  not  revised 
by  a  vacation  of  the  original  judgment  and  the  rendition  of  a  new  judgment 
at  a  subsequent  term. 
When  the  validity  of  the  title  of  one  claiming  land  under  an  attachment  and 
levy  ij  brought  in  question  in  a  suit  to  which  he  is  not  a  party,  he  may  be 
joined  by  amendment ;  and  after  due  notice  and  hearing  a  judgment  may 
be  rendered  which  will  be  conclusive  upon  all  the  parties. 

Covenant  Broken,  against  Winthrop  Y.  Hill  and  Nancy  M. 
Hill.  Trial  by  the  court.  CJpon  facts  stated  in  the  opinion,  the 
court  ordered  judgment  for  the  plaintiff  against  both  defendants 
for  nominal  damages  only.  The  plaintiff  and  Nancy  M.  Hill 
excepted. 

Burleigh  ^  Adams ^  for  the  plaintiff. 

Charles  C  Rogers^  for  the  defendants. 

Parsons,  J.  April  3, 1890,  the  defendants  conveyed  to  the 
plaintiff  by  warranty  deed  in  common  form  the  premises  de- 
scribed in  the  writ.  At  that  date  the  defendants  had  title  to 
three  fourths  only  of  the  land  described  in  the  deed.  The  de- 
fendants' covenants  of  title,  seizin,  and  right  to  convey  were 
broken  upon  the  execution  of  the  deed,  and  the  plaintiff's 
right  of  action  was  perfect  upon  its  delivery.  Morrison  v.  Under- 
woody  20  N.  H.  369, 371.  The  remaining  fourth  of  the  land  which 
the  defendants'  deed  purported  to  convey  to  the  plaintiff  wat^ 
at  the  date  of  their  deed,  owned  by  one  Clarence  E.  Hill.  May 
6, 1890,  Clarence  Hill  conveyed  by  warran^  deed  his  quarter 
interest  in  the  premises  to  the  defendants.  By  estoppel  this  cob- 
veyance  enures  to  the  plaintiff  (iTmiiatt  v.  BlaisdeU^  6  N.  H.  538; 
Morrison  V.  Underwood^  supra),  B,nd  had  Clarence  Hill  owned  at 
the  time  of  his  deed  an  unincumbered  title  to  the  quarter  inter- 
est, the  defendants'  answer  to  the  plaintiff 's  claim  for  substan- 
tial damages  would  be  made  out.  tint  at  the  date  of  Clarence's 
deed  to  the  defendants,  his  interest  was  incumbered  by  an  at- 
tachment made  March  26, 1890,  in  a  suit  against  him.  In  this 
suit,  Eaton,  the  plaintiff,  has  obtained  judgment  and  executioo,^ 
and  levied  upon  Clarence's  interest  in  the  land.  No  redemp- 
tion has  been  made  from  this  levy,  and  Eaton  now  claims  ta 
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own  the  quarter  interest  formerly  owned  by  Clarence.  If 
Eaton's  claim  is  valid,  no  title  passed  to  the  defendants  from 
Clarence,  and  none  has  enured  to  the  plaintiff.  In  this  suit 
the  plaintiff  claims  substantial  damages  because,  as  she  claims, 
she  does  not  own  the  quarter  interest  and  Eaton  does,  while  the 
defendants'  claim  is  that  the  plaintiff  owns  the  land  and  Eaton 
does  not. 

The  controversy  arises  from  the  fact  that  although  at  the  May 
term,  1890,  in  the  action  Eaton  v.  Clarence  E.  HiUy  HiU 
was  defaulted,  judgment  ordered,  and  execution  taken  against 
him,  afterward  at  the  following  November  term,  upon  motion 
the  action  was  brought  forward,  and  the  execution  having  been 
returned  and  cancelled,  the  judgment  was  vacated,  a  new  judg- 
ment rendered,  and  execution  issued  upon  which  the  set-off  un- 
der which  Eaton  claims  title  was  duly  made.  The  defendants' 
claim  is  that  the  lien  of  Eaton's  attachment  was  lost  by  his  fail- 
ure to  levy  within  thirty  days  from  the  entry  of  judffment  in 
May,  1890.  "  Property  attached  shall  be  holden  until  the  exr 
piration  of  thirty  days  from  the  time  of  rendering  a  judgment 
in  the  action  in  favor  of  the  plaintiff'  on  which  he  can  take  exe- 
cution." G.  L.,  c.  224,  5.  36;  P.  S.,  c.  220,  s.  40.  Nothing  ap- 
pears  in  the  case  tending  to  show  that  the  judgment  was  not 
properly  entered  and  intentionally  taken  by  Eaton  at  the  May 
term.  If  this  were  the  case,  it  would  seem  to  be  clear  that  by 
force  of  the  statute  the  lien  of  the  attachment  expired  at  the  end 
of  thirty  days ;  and  Eaton's  title  would  not  relate  to  the  date  of 
his  attachment,  but  depends  solely  upon  his  levy,  at  the  date  of 
which  Clarence  Hill  had  no  title  because  of  his  prior  convey- 
ance to  the  defendants.  Haynes  v.  Thom^  28  N.  it.  386 ;  Tufts 
V.  Hayes,  31  N.  H.  138,  144;  Nihxin  v.  Knight,  56  N.  H.  167, 
169.  An  attachment  is  made  by  an  officer  who  is  authorized  to 
serve  the  writ,  and  when  it  is  once  dissolved,  vacated,  or  released 
the  court  has  no  power  to  revive  it.  The  order  of  the  court 
brinffing  forward  the  action  and  vacating  the  judgment  rendered 
would  not  revive  an  attachment  actually  dissolved.  The  cases 
cited  {Hackett  v.  Pickering,  5  N.  H.  19,  and  Rowe  v.  Page,  54 
N.  H.  190)  stand  upon  the  ground  that,  as  a  default  is  not  a 
judgment,  the  entry  of  default  without  an  entry  of  judgment 
does  not  dissolve  an  attachment.  Whether  a  mistaken  or  fraud- 
ulent entry  of  judgment  in  a  defaulted  action  would  cause  the 
dissolution  of  the  plaintiff* 's  attachment  at  the  expiration  of 
thirty  days  thereafter,  in  the  present  state  of  the  case  cannot 
profitably  be  considered  now;  nor  is  it  useful  to  attempt  finally 
to  determine  any  questions  bearing  upon  the  validity  of  Eaton's 
title.  For  if  it  should  be  held  in  this  suit  that  Eaton  owns  the 
land,  and  the  plaintrfi*  should  recover  substantial  damages,  she 
would  not  be  estopped  by  the  judgment  in  her  favor  to  claim  in 
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a  subsequent  controversy  with  Eaton  that  she,  and  not  Eaton, 
owned  the  land ;  nor,  if  it  is  held  that  Eaton  has  no  title,  would 
he  be  precluded  from  claiming  the  land  of  the  plaintiff.  Upon 
facts  stated  in  the  case,  the  defendants  claimed  and  the  court 
ruled  that  Eaton's  levy  was  invalid  as  against  Clarence's  deed  to 
the  defendants  of  May  6,  1890,  that  Clarence's  title  to  the  quarter 
interest,  passing  to  the  defendants  thereby,  has  enured  to  the 
plaintiff,  and  that  she  now  owns  the  whole  premises  and  can  re- 
cover in  this  suit  only  nominal  damages.  But  the  validity  of 
Eaton's  title  cannot  be  finally  determined  in  this  suit  to  which  he 
is  not  a  party ;  and  until  it  be  determined  by  a  judgment  binding 
upon  Eaton  that  the  claim  of  title  now  made  by  him  is  un- 
founded, it  is  not  established  that  the  plaintiff  has  not  suffered 
damage  from  the  defendant's  breach.  By  amendment  and  no- 
tice, Eaton  can  be  made  a  party  to  this  suit,  and  a  judgment 
can  then  be  rendered  by  which  all  three  parties  will  be  bound. 
Foster  v.  Foster,  62  N.  H.  532,  633,  534.  At  the  trial  term 
either  party  may  apply  for  such  amendment;  and  upon  notice 
to  Eaton  all  the  facts  bearing  on  his  claim  of  title  can  be  found, 
and  the  case  be  heard  here,  if  desired,  without  prejudice  to 
Eaton  by  any  views  herein  expressed  bearing  upon  the  question 
of  his  title. 

The  case  finds  that  the  defendants  conveyed  by  warranty  deed 
in  common  form,  and  no  finding  of  fact  is  reported  that  sustains 
the  claim  of  the  defendants'  counsel  that  Nancy  M.  Hill  did  not 
join  in  the  covenants  sued  upon.  The  facts  reported  negative 
such  claim,  and  no  question  of  law  arises  thereon. 

Case  discharged. 
Clark,  J.,  did  not  sit :  the  others  concurred. 
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June,  1896. 

Valley  v.  Concord  &  Montreal  Railroad. 

Evidence  that  a  horse  exhibited  fear  on  approaching  a  pile  of  lumber  bj 
which  it  was  alleged  to  have  been  frightened  at  an  earlier  hour  on  the  same 
day,  is  competent  as  tending  to  show  the  cause  of  fright  on  the  occasion  in 
question,  and  also  that  the  lumber  was  likely  to  frighten  horses. 

Evidence  that  after  an  accident  the  plaintiff  was  unable  to  wear  clothing  to 
which  she  had  been  accustomed  is  competent  to  show  the  extent  of  her  in- 
juries. 
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When  a  cross-examination  suggests  improper  conduct  on  the  part  of  a  wit- 
ness, the  suggestion  may  be  rebutted  by  evidence  tending  to  show  that  it 
was  without  foundation. 

One  who  negligently  places  near  a  public  highway  an  object  calculated  to 
frighten  horses  lawfully  driven  thereon,  or  who  negligently  conducts  his 
lawful  business  in  such  a  manner  as  to  frighten  them,  is  liable  for  the  con- 
.  sequences. 

Case.  Tfial  hj  jury,  and  verdict  for  the  plaintiff.  The  court, 
subject  to  exception,  overruled  a  demurrer  to  the  declaration,  the 
allegations  of  v^hich  v^ere,  in  substance,  that  the  defendants  "  so 
negligently  and  carelessly  placed,  piled,  and  scattered  about,  close 
to  "  a  public  highway,  certain  planks,  timbers,  and  lumber,  that 
the  plaintiff's  horse,  attached  to  a  wagon,  while  she  was  lawfully 
driving  it  on  the  highway  near  the  timbers  and  lumber,  was 
thereby  frightened  and  caused  to  run  and  upset  the  wagon, 
whereby  the  plaintiff  was  injured. 

The  accident  occurred  near  a  highway  crossing,  and  the  horse 
was  afterward  on  the  same  day  twice  driven  by  the  same  place. 
The  plaintiff's  counsel  in  his  opening  stated  that  on  approaching 
near  the  lumber  the  horse  "  became  uneasy,  excited,  and  pricked 
up  her  ears,"  and  that  on  the  first  occasion  "  a  person  took  her 
by  the  bridle  and  led  her  past  the  ties  and  planking,  after  which 
she  was  willing  to  go  along  and  resumed  her  usual  pace."  To 
these  statements  the  defendants  excepted.  Subsecjuently,  the 
plaintiff,  without  objection,  introduced  evidence  tendmg  to  show 
that  the  conduct  of  the  horse  was  as  stated  by  counsel. 

Subject  to  exception,  the  plaintiff  testified  that  she  wore  a 
Mother  Hubbard  dress  the  summer  after  the  accident ;  that  she 
could  not  bear  clothing  around  her,  or  wear  corsets ;  that  she 
had  worn  them  only  twice  since  the  accident,  and  always  wore 
them  before ;  that  prior  to  the  accident  her  clothes  were  sus- 
pended from  her  corsets,  and  since,  by  suspenders  over  her 
shoulders. 

The  plaintiff's  evidence  tended  to  show  that  for  five  years  prior 
to  the  accident  she  was  employed  as  housekeeper  in  the  hotel  of 
one  Condon.  She  was  cross-examined  in  respect  to  her  relations 
with  Condon,  for  the  purpose,  apparently,  of  showing  that  they 
were  improper.  On  re-examination  she  was  permitted,  subject 
to  exception,  to  state  what  persons  composed  Condon's  family 
and  employees,  and  to  name  some  of  his  boarders. 

A  physician  called  to  the  plaintiff  soon  after  the  accident  testi- 
fied that  he  found  her  in  bed  ;  that  she  was  nervous  and  flinched 
under  examination  ;  and,  subject  to  exception,  that  he  considered 
her  hardlv  capable  of  making  correct  answers.  Another  physi- 
cian testified  that  he  examined  the  plaintiff  and  found  the  coccyx 
displaced,  and,  subject  to  exception,  that  if  she  were  thrown  from 
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a  waffon  and  dragged  feet  first  she  might  strike  against  something 
and  fracture  the  coccyx ;  that  if  she  were  dragged  by  the  handS 
there  would  be  a  possibility  of  striking  against  something  and 
fracturing  it ;  that  it  is  pretty  well  protected,  still  a  fall  upon  the 
back  frequently  fractures  it. 

The  court  declined  to  instruct  the  jury  that  if  the  ties  and 
planks  were  outside  the  limits  of  the  highway  the  defendants 
were  not  liable. 

Bn77ihamy  Brown  ^  Warren  and  George  W.  Prescotty  for  the 
plaintiff. 

Frank  S.  StreeteVj  OUver  E.  Branchy  and  Joseph  W.  Fellows^  for 
the  defendants. 

Carpbntbr,  C.  J.  The  demurrer  was  properly  overruled.  An 
allegation  of  due  care  on  the  part  of  the  plaintiff,  or  that  the 
lumber  was  within  the  limits  of  the  highway,  was  not  necessary. 
Corey  v.  Bath,  85  N.  H.  630 ;  Gordon  v.  Bailroad,  58  N.  H.  896. 

The  conduct  of  the  plaintiff's  horse  after  the  accident  and  on 
the  same  day,  on  being  driven  by  the  pile  of  lumber,  was  com- 
petent evidence  on  the  question  of  the  cause  of  the  accident  It 
tended  to  show  that  the  horse  took  fright  at  the  lumber,  and  also 
that  the  lumber  was  likely  to  frighten  horses.  Darling  v.  West- 
morelandj  52  N.  H.  401.  The  remarks  of  the  plaintiff's  counsel 
on  the  subject  in  his  opening  statement  were  therefore  unobjec- 
tionable. 

The  plaintiff's  testimony  regarding  the  kind  of  dress  that  she 
was  obliged  to  wear  after  the  accident  was  competent  on  the 
question  of  the  extent  of  her  injury. 

The  plaintiff's  relations  with  Condon  were  not  relevant  to  any 
issue  in  the  case.  A  suggestion  or  insinuation  made  by  questions 
put  upon  cross-examination,  or  in  any  other  manner,  that  their 
relations  were  illicit,  could  have  been  made  for  no  purpose  except 
to  affect  the  weight  of  her  testimony  as  a  witness,  or  to  prejudice 
the  jury  against  her.  Whichever  may  have  been  the  defendants' 
purpose,  justice  required  that  the  plaintiff*  be  permitted  to  rebut 
the  suggestion  by  evidence  tending  to  show  that  it  was  without 
foundation.  No  ground  of  objection  to  the  testimony  of  the 
physicians  has  been  suggested,  and  none  is  perceived. 

The  instruction  to  the  jury  requested  by  the  defendants  was 
properly  refused.  One  who  neglisrently  places  near  a  public  high- 
way an  object  calculated  to  frighten  horses  lawfully  traveliu^ 
thereon,  or  who  negligently  conducts  his  lawful  business  in  such 
a  manner  as  to  frighten  them,  is  liable  for  the  consequences. 
Gordon  v.  Railroad,  58  N.  H.  396 ;    Lewis  v.   Railroad^  60  K.  II. 
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187,  189 ;  House  v.  Metcalf,  27  Conn.  631,  640 ;  Knight  v.  Com- 
pavy,  38  Conn.  438. 

Exceptions  overruled. 
Chase  and  Wallace,  JJ.,  did  not  sit:  the  others  concurred. 


Hillsborough, 
June,  1896. 


Lawson  ^  a.  Vk  Kimball  ^  a.  | «  ^1 


A  sub-contractor  who  has  giyen  due  notice  that  he  shall  claim  a  lien  under 
P.  S.,  c.  141,  8,  13,  is  not  required  to  furnish  at  the  end  of  each  period  of 
thirty  days  an  account  in  writing  of  the  labor  and  materials  for  which  he 
has  been  previously  paid  by  the  conti'actor. 

Whether  justice  requires  the  allowance  of  an  amendment  making  the  con- 
tractor party  defendant  to  an  action  to  enforce  a  sub-con tractor^s  lien,  is 
a  question  of  fact  determinable  at  the  trial  term  and  not  open  to  excep- 
tion. 

Assumpsit,  to  enforce  a  lien  for  $562.45,  the  balance  due  the 
plaintiff  for  ironwork  furnished  by  him  for  the  building  of  de- 
fendant Clark's  block.  The  writ  is  dated  January  20,  1894. 
Facts  found  by  the  court. 

Kimball  was  Clark's  agent  and  had  charge  of  the  construction 
of  the  block.  Early  in  1893,  Clark  entered  into  a  written  con- 
tract with  Maurice  &  Dufresne  to  construct  for  him  a  brick  block. 
March  25, 1893,  the  plaintiff  agreed  with  Maurice  &  Dufresne  to 
furnish  and  put  in  place  on  the  block  skylights,  wall-caps,  and 
bay  windows  of  galvanized  iron  for  $1,162.  September  19, 1893, 
the  plaintiff,  who  had  then  partially  performed  his  contract,  noti- 
fied Clark  and  Kimball  in  writing  that  he  should  claim  a  sub- 
contractor's lien.  Previous  to  and  on  December  6, 1893,  Maurice  & 
Dufresne  paid  the  plaintiff  $500,  which  was  all  that  was  due  him 
for  labor  and  materials  furnished  up  to  that  time.  After  Decem- 
ber 14,  1893,  the  plaintiff  furnished  the  remaining  labor  and 
materials  necessary  to  finish  his  work,  and  January  12,  1894, 
completed  his  contract.  The  next  day  he  ffave  to  Clark  an  ac- 
count in  writing  of  the  labor  performed  and  materials  furnished 
within  the  preceding  thirty  days  amounting  to  $562.45.  It  was 
not  questioned  that  this  sum  was  due  to  him  from  Maurice  & 
Dufresne.  They  failed  January  12, 1894,  before  they  had  finished 
the  block.  Clark  finished  it  at  a  cost  exceeding  the  contract 
price.  He  advanced  to  them  before  their  failure  some  thousands 
of  dollars  more  than  was  due  to  them  under  the  contract.     He 
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paid  them  nothing  after  he  received  the  account  rendered  by  the 
plaintiff  on  January  13, 1894. 

The  plaintiff  brought  the  action  originally  against  Clark  and 
Kimball  only,  seeking  to  charge  them  personally  for  his  claim. 
Subject  to  their  exception,  he  was  afterwards  permitted  to  amend 
by  making  Maurice  &  Dufresne  parties  defendant  for  the  purpose 
of  establishing  and  enforcing  his  alleged  lien. 

John  W.  Center  and  Drury  ^  PeasUej  for  the  plaintiff. 

Andrews  ^  Andreses  and  Burnham^  Brown  ^  Warren^  for  the 
defendants. 

Carpenter,  C.  J.  A  person  who  performs  labor  or  furnishes 
materials  to  the  amount  of  fifteen  dollars  or  more  for  erecting, 
altering,  or  repairing  a  house  or  other  building  or  appurtenances, 
by  virtue  of  a  contract  with  an  agent,  contractor,  or  sub-con- 
tractor of  the  owner,  has  a  lien  thereon,  and  on  any  right  of  the 
owner  to  the  lot  of  land  on  which  the  house,  building,  or  appur- 
tenances stand,  if  he  gives  notice  in  writing  to  the  owner  or  to 
the  person  having  charge  of  the  property  that  he  shall  claim  such 
lien  before  performing  the  labor  or  furnishing  the  materials  for 
which  it  is  claimed.  The  person  giving  the  notice  *'  shall,  as 
often  as  once  in  thirty  days,  furnish  to  the  owner  or  person  hav- 
ing charge  of  the  property  on  which  the  lien  is  claimed  an 
account  in  writing  of  the  labor  performed  or  materials  furnished 
during  the  thirty  days ;  and  the  owner  or  person  in  charge  shall 
retain  a  sufficient  sum  of  money  to  pay  such  claim,  and  shall  not 
be  liable  to  the  agent,  contractor,  or  sub-contractor  therefor^ 
unless  the  agent,  contractor,  or  sub-contractor  shall  first  pay  it'* 
P.  S.,  (?.  141,  ss.  10,  13,  15. 

The  requirement  of  ati  account  once  in  thirty  days  is  designed 
for  the  protection  of  the  owner.  If  within  thirty  days  after  notice 
of  the  claimant's  intention  to  assert  a  lien  he  receives  no  account, 
he  is  entitled  to  understand  that  within  that  period  nothing  has 
been  done  for  which  a  lien  is  claimed  and  to  act  accordingly. 
But  this  does  not  warrant  him  to  assume  that  a  lien  may  not  be 
asserted  for  work  done  or  materials  furnished  during  the  suc- 
ceeding thirty  days,  or  afterward.  The  claimant's  failure  to 
render  an  account  in  thirty  days  is  not  a  waiver  or  withdrawal  of 
his  notice.  He  is  not  required  to  furnish  an  account  for  which 
he  has  been  already  paid  by  the  contractor.  Such  an  account 
would  be  useless.  The  account  is  a  prerequisite  to  the  mainte- 
nance of  a  lien  for  the  work  and  materials  furnished  during  the 
preceding  thirty  days.  If  no  lien  is  claimed  no  account  need  be 
rendered.  Whether  the  owner  can  take  advantage  of  a  failure 
to  render  an  account  by  which  he  is  not  injured,  is  a  question 
that  need  not  now  be  considered. 
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The  principal  objection  urged  against  the  maintenance  of  the 
plaintiff's  lien  is  that  his  contract  with  Maurice  &  Dufresne  was 
entire  and  cannot  be  apportioned — in  other  words,  that  the  sum 
due  to  him  for  labor  and  materials  furnished  after  a  partial  per- 
formance of  the  contract  cannot  be  determined.  The  objection 
has  no  foundation  in  fact.  The  case  finds  that  on  December  6, 1893, 
the  plaintiff,  was  paid  by  the  contractors  the  sura  of  $500,  which 
was  all  that  was  due  him  for  labor  and  materials  by  him  furnished 
before  that  time.  This  is  a  finding  that  on  the  completion  of  his 
contract  he  would  be  entitled  to  receive  $662  more  from  the  con- 
tractors. It  is  conceded  that  for  the  part  of  the  contract  which 
the  plaintiff  performed  after  December  14, 1893,  he  is  justly  en- 
titled to  $662.45.  This  is  an  apportionment  by  the  act  of  the  parties^ 
What  the  law  would  do  in  tne  absence  of  the  parties'  agreement, 
it  is  not  necessary  to  consider. 

Whether  justice  required  the  amendment  making  the  con- 
tractors parties  to  the  suit,  was  a  question  of  fact  for  the  trial 
court,  to  whose  decision  no  exception  lies.  Whether  the  plain- 
tiff's writ  was  properly  framed  for  the  purpose  of  enforcing  his 
lien  (Bryant  v.  Warren,  51  K  H.  213 ;  Jacobs  v.  Knapp,  50  K  H. 
71,  79 ;  Hill  v.  Callahan,  58  N.  H.  497),  and  if  not,  whether  the 
defect  was  or  could  be  cured  by  the  amendment,  are  questions 
not  submitted  and  not  considered. 

Judgment  for  the  plaintiff 
Wallagb,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  / 
June,  1896.    $ 


Hinds  ^  a.  v.  Heath,  Ap't. 


A  creditor's  petition  in  insolvency  may  be  executed  by  his  authorized  agent. 
Demands  due  from  the  debtor  and  another,  and  demands  not  then  payable* 

may  be  included  in  computing  the  amount  required  to  be  owing  to  the  pe* 

titioners  in  order  to  enable  them  to  sustain  the  petition. 

Appeal,  by  the  defendant,  from  a  decree  of  the  probate  court 
on  the  petition  of  the  plaintiffs  filed  April  20,  1895,  adjudging: 
him  insolvent.  Facts  agreed.  A  salesman  of  one  of  the 
plaintiffs  subscribed  his  employer's  name  to  the  petition  and 
made  oath  to  it  as  his  agent,  at  his  request  communicated  by  tel- 
egraph. A  part  of  the  defendant's  indebtedness  to  the  plaintiffs 
consists  of  a  promissory  note  made  by  a  firm  now  dissolved,  of 
which  the  defendant  was  a  member,  and  the  other  member  of 
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which  is  solvent;  and  of  a  promissory  note  which  did  not  be- 
come due  and  payable  until  September,  1895.  K  either  note  is 
deducted  from  the  plaintiflfe'  claims,  the  defendant's  indebted- 
ness is  less  than  |300. 

E.  S.  ^.  K  A.  Cutter,  for  the  plaintiflfs. 

Joseph  B.  Parker^  for  the  defendant 

Carpenter,  C.  J.  The  creditor's  execution  of  the  petition  by 
the  salesman,  his  authorized  agent,  was  sufficient.  Flint  v. 
Clinton  Co.y  12  N.  H.  430,  436.  The  fact  that  another  is  equally 
liable  with  the  defendant  upon  one  of  the  demands  of  the  plain- 
tiflfe  does  not  make  the  debt  any  the  less  an  indebtedness  of  the 
defendant.  Upon  the  debtor's  assignment  he  may  be  declared 
insolvent  althouffh  none  of  his  debts  is  due  and  payable.  It  is 
sufficient  if  it  "  shall  appear  to  the  satisfaction  of  the  judge  that " 
he  **  is  not  able  to  pay  his  debts  in  full."  Debts  not  due  are 
provable  aaainst  his  estate.  P.  S.,  c.  201,  ss.  6,  7, 13.  A  peti- 
tion of  creditors  in  involuntary  proceedings  must  show  that  the 
debtor  is'*  owing"  them  $300  or  more,  and  that  "his  property 
within  the  state,  not  exempt  from  attachment,  is  in  their  belief 
insufficient  to  pay  his  debts."  If  these  allegations  "  are  found 
to  be  true,  the  judge  shall  adjudge  the  debtor  insolvent."  P.  S., 
c.  201,  s.  42.  By  the  word  "  debts,"  the  legislature  intended  all 
debts,  as  well  those  that  are  not  as  those  that  are  presentlv  pay- 
able. If  this  were  otherwise  doubtful,  it  is  made  certain  by  the 
provision  that  debts  not  due  may  be  proved.  In  ordinary 
and  popular  speech,  if  not  in  a  strict  technical  and  legal  sense, 
one  is  properly  said  to  be  indebted  to  another,  or  to  be 
"  owing "  him  a  debt,  though  it  is  payable  at  a  future  day. 
United  States  v.  Bank,  6  Pet.  33,  36,  37.  In  this  sense  "  owed  " 
is  used  in  the  statute  providing  that  the  commissioner  to  allow 
claims  against  the  estate  of  a  person  deceased  "  shall  examine 
and  allow  all  just  demands  which  the  deceased  owed,  .  .  . 
although  such  demands  may  not  then  be  payable."  P.  S.,  c,  192, 
s.  8.  Any  other  construction  would  in  some  cases  defeat  the 
purpose  of  the  statute.  A  creditor  whose  demand  is  due  and 
sufficiently  large  could,  by  attachment  and  levy,  appropriate  to 
its  satisfaction  the  entire  property  of  the  debtor  in  spite  of  all 
the  other  creditors,  if  their  debts  did  not  fall  due  within  three 
months  from  the  time  of  the  attachment. 

Appeal  dismissed. 
All  concurred. 
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Hillsborough,  > 
June,  1896.    i 

Wason,  ApHj  V.  BuRNHAM,  Ux'v. 

In  an  action  against  an  executor,  his  admission  of  the  justice  of  the  plain tifiTs 
claim  is  admissible  against  him. 

Appeal,  from  the  report  of  the  commissioner  on  the  estate  of 
William  Perkins  disallowing  the  plaintiff's  claim.  Verdict  for 
the  plaintiff. 

The  plaintiff  kept  the  books  and  collected  the  accounts  of  a 
coal  firm  at  the  request  of  Perkins.  After  Perkins'  death,  the 
defendant,  executor  of  his  will,  called  upon  the  plaintiff  and  re- 
quested a  settlement.  Subject  to  exception,  the  plaintiff  testified 
that  he  then  paid  to  the  defendant  the  balance  due  the  estate, 
told  him  what  he  hadj  done,  and  said  he  should  look  to  him  as 
executor  for  pay  for  his  services.  The  defendant  agreed  that 
the  plaintiff  ought  to  be  paid,  and  said  he  would  find  out  what 
could  be  done.  Afterward  he  informed  the  plaintiff  that  the 
parties  interested  were  not  willing  anything  should  be  paid  him, 
and  that  his  bill  should  be  presented  to  the  commissioner. 

The  plaintift*  was  asked  if  he  presented  any  evidence  before 
the  commissioner  in  support  of  his  claim.  Objection  was  made,, 
and  he  was  told  not  to  answer,  but,  not  understanding,  inadver- 
tently replied,  "No,  sir,"  and  the  defendant  excepted.  The 
court  excluded  the  question  and  answer,  told  the  jury  not  to  re- 
gard the  evidence,  and  instructed  them  that  their  verdict  was  to 
be  returned  upon  the  evidence  presented  to  them,  indepen- 
dently of  what  had  been  done  elsewhere.  The  court  found  that 
the  result  of  the  trial  was  not  affected  by  the  evidence  ex- 
cepted to. 

David  A,  Taggart  and  Elijah  M,  Toplif,  for  the  plaintiff. 

Bumhamj  Brovm  ^  Warren^  for  the  defendant. 

Clark,  J.  After  his  appointment  as  executor  of  the  will  of 
William  Perkins,  the  defendant  called  upon  the  plaintiff',  and 
requested  a  settlement  and  an  examination  of  his  accounts. 
The  defendant  excepted  to  the  admission  of  evidence  as  to  the 
conversation  between  the  parties  at  that  time.  The  conversa- 
tion was  between  the  plaintiff  and  defendant  who  are  par- 
ties of  record,  it  was  a  part  of  the  res  gestcPj  and  the  defen- 
dant was  discharging  his  duties  as  executor  of  Perkins'  will  in 
endeavoring  to  effect  a  settlement  of  the  plaintiff's  account 
Under  these  circumstances,  the  defendant's  admission   of  the 
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justice  of  the  plaintiff's  claim  might  properly  be  shown  in  evi- 
dence. Tenney  v.  Ecans^  14  N.  H.  843.  The  exception  to  the 
question  and  answer  excluded  by  the  court  is  groundless.  The 
verdict  should  not  be  set  aside  because  of  an  inadvertent  answer 
of  a  witness,  which  the  court  found  did  not  affect  the  result  of 
the  trial. 

Exceptions  overruled, 
Wallace,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  \ 
June,  1896.    \ 

Bank    Commissioners   v.   Granite  State  Provident  Associa-- 

TION. 

The  insolvency  of  a  building  and  loan  association  terminates  the  contracts 
with  its  members.  Upon  settlement  of  a  mortgage  held  against  a  member^ 
the  mortgagor  is  to  be  charged  with  the  amount  actually  loaned  to  him,  with 
interest,  and  credited  upon  the  principal  with  all  payments  on  the  loan 
account  in  excess  of  the  legal  rate  of  interest. 

^loneys  received  by  an  assignor  for  the  payment  of  interest  on  mortgages 
held  by  third  parties  are  trust  funds,  and  should  be  paid  in  full  to  the 
mortgagees  by  the  assignee. 

Petition,  of  the  assignee  of  the  Granite  State  Provident  Asso- 
ciation, asking  for  instructions  as  to  the  performance  of  his  duties. 
Facts  found  by  the  court. 

The  Granite  State  Provident  Association,  duly  incorporated 
by  the  legislature  (Laws  1881,  c.  233;  Laws  1887,  c.  281),  began 
business  upon  the  plan  of  a  building  and  loan  association  in  1888. 
In  March,  1896,  there  were  about  18,000  members,  and  of  these 
about  1,700  had  borrowed  money  of  the  association  and  given 
mortgages  on  real  estate  to  secure  their  indebtedness.  The  non- 
borrowing  members  were  called  investors.  Each  member  sub- 
scribed for  one  or  more  shares  of  the  nominal  par  value  of  $200 
each,  and  paid  $1  per  month  as  dues  on  each  share  of  stock  so 
held  by  him.  It  was  estimated  that  at  the  end  of  eight  years  the 
association  could  pay  to  each  investor  the  sum  of  $200  for  each 
share,  and  deliver  up  to  each  borrower  any  mortgages  held 
against  him.  Any  member  might  borrow  an  amount  equal  to 
the  nominal  par  value  of  the  shares  held  by  him.     A  borrower 

fave  two  mortgages  as  security  for  his  loan,  the  first  mortgage 
eing  for  such  an  amount  of  the  loan  as  would  readily  facilitate 
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its  sale  by  the  association  to  third  parties,  while  the  second  mort- 
gage was  always  held  by  the  association.  In  the  second  mort- 
fage  the  borrower  agreed  to  pay  the  dues  on  the  shares  held  by 
im  until  they  should  be  worth  $200  each,  when  the  value  of  the 
shares  would  be  sufficient  to  extinguish  the  principal  of  the  mort- 
gage debt;  and  the  association  agreed  to  pay  the  note  secured  by 
the  first  mortgage,  and  deliver  to  the  borrower  the  cancelled 
mortgages.  The  shares  held  by  the  borrower  were  assigned  to 
the  association  as  additional  security. 

In  making  loans  two  plans  were  adopted.  On  the  gross  pre- 
mium plan  the  borrower  gave  his  notes  for  the  amount  loaned, 
including  the  premium,  which  was  usually  twenty  per  cent  of  the 
total  amount.  K  the  borrower  gave  notes  for  $1,000  secured  by 
mortgages,  the  actual  amount  advanced  to  him  was  $800.  Such  a 
borrower  carried  five  shares  on  which  he  paid  $5  per  month,  $4 
on  i;he  four  shares  representing  the  $800  loaned,  and  $1  on  the 
premium  share ;  and  in  addition  to  this  he  paid  $5  interest  each 
month,  $4  being  six  per  cent  interest  on  the  $800  advanced,  and 
$1  being  six  per  cent  interest  on  the  premium  share.  The  diflfer- 
ence  between  the  amount  actually  loaned  and  the  face  of  the 
mortgage  notes  is  the  gross  premium.  On  the  cash  premium 
plan,  a  borrower  of  $800  paid  $4  per  month  on  four  shares,  and 
$4  per  mouth  interest  on  the  amount  loaned.  In  addition  to  this, 
he  paid  a  monthly  cash  premium  of  $2,  or  three  per  cent  per 
annum  on  the  amount  loaned.  In  some  instances  the  cash  pre- 
mium was  more  than  three  per  cent. 

March  18,  1896,  upon  petition  of  the  bank  commissioners,  the 
association  was  enjoined  from  doing  any  further  business,  and  an 
assignee  was  appointed  to  wind  up  its  affairs.  He  found  that 
prior  to  his  appointment  several  borrowers  had  paid  the  interest 
on  their  first  mortgages  held  by  third  parties,  and  that  these  sums 
had  never  been  paid  to  the  first  mortgagees.  The  mortgages 
taken  by  the  association  were  on  real  estate  in  several  states,  and 
such  of  them  as  had  not  been  sold  were  among  the  assets  turned 
over  to  the  assignee.  In  some  states  ancillary  receivers  were  ap- 
pointed, who  proceeded  to  collect  the  amounts  due  on  mort- 
gages of  real  estate  in  their  respective  jurisdictions.  Some  of  the 
receivers  demanded  such  securities  of  the  assignee,  but  he  refused 
to  surrender  them.  The  assignee  asked  for  instructions  as  fol- 
lows: 

1.  Do  all  mortgages  held  by  the  association  against  the  mem- 
bers become  due  by  the  appointment  of  the  assignee,  regardless  of 
the  times  or  terms  of  payment  set  forth  in  the  same  ? 

2.  Can  the  assignee  collect  of  a  borrower  any  more  than  the 
amount  actually  advanced,  or,  in  other  words,  can  the  gross 
premium  be  collected  ? 

3.  If  the  gross  premium  cannot  be  collected,  should  the  interest 
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on  such  gross  premium  to  March  18,  1896,  be  applied  on  the 
amount  actually  advanced,  or  be  retained  according  to  the  tenor 
of  the  contract  to  that  date  ? 

4.  Should  the  cash  premium  paid  previous  to  March  18, 1896, 
be  applied  on  the  amount  actually  advanced,  or  be  retained  ac- 
cording to  the  tenor  of  the  contract  to  that  date  ? 

6.  What  disposition  should  be  made  of  interest  paid  by  mem- 
bers previous  to  March  18, 1896,  to  the  association  and  now  held 
by  it? 

6.  Shall  the  assignee  surrender  mortgages  on  real  estate  in  any 
state  where  an  ancillary  receiver  has  been  appointed,  to  such 
receiver  ? 

David  A.  Taggart  and  Elijah  M.  TopVff^  for  the  assignee. 

Harry  E,  Loverm  and  LexoWy  Mackellar  ^  WeH&^(of  New  Tor"k), 
for  the  New  York  receiver. 

Harry  E.  Lovereriy  for  the  Rhode  Island  and  Michigan  receivers. 

Sireetevj  Walker  ^  HoUis  and  Jewett  ^  Plummerj  for  the  defend- 
ants. 

Clark,  J.  The  assignee  of  the  defendant  corporation,  upon 
his  petition  properly  brought  before  the  court,  asks  for  instruc- 
tion in  the  performance  of  his  duties,  and  files  certain  questions 
setting  out  the  particular  matters  concerning  which  he  desires 
information.  In  the  absence  of  a  case  calling  for  a  decision,  the 
court  is  not  inclined  to  answer  the  first  question. 

The  assignee  can  collect  of  a  borrowing  member  only  the 
amount  actually  advanced  by  the  association.  The  mortgagor 
cannot  be  compelled,  under  the  circumstances,  to  nay  more 
than  the  sum  actually  received  by  him  with  legal  interest 
thereon.  The  insolvency  of  the  defendants  terminates  their  op- 
erations as  a  building  and  loan  association,  and  the  contracts 
made  with  borrowing  members  cannot  be  enforced.  The  only 
thing  that  remains  to  be  done  is  to  wind  up  the  affairs  of  the  as- 
sociation equitably  as  to  creditors,  and  as  between  the  members 
themselves.  Borrowers  who  are  required  to  pay  the  amounts 
actually  loaned  to  them,  with  interest,  will  be  entitled,  after  the 
debts  of  the  association  have  been  paid,  to  a  pro  rata  dividend 
upon  their  share  payments,  equally  with  non-borrowers.  They 
will  thus  be  held  to  the  payment  of  their  share  of  the  losses. 
Strohen  v.  Association^  115  Pa.  St.  278. 

As  the  insolvency  of  the  association  and  the  appointment  of 
an  assignee  have  terminated  the  contracts  with  the  borrowing 
members,  the  interest  paid  upon  the  gross  premiums  to  Marcn 
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18, 1896,  and  the  cash  premiums  paid  to  the  same  date,  by  vir- 
tue of  those  contracts,  should  be  applied  in  reduction  of  the 
amounts  actually  advanced  to  the  borrowers  as  a  payment  made 
for  that  purpose.  In  other  words,  all  payments  on  the  loan 
accounts  m  excess  of  six  per  cent  per  annum  are  to  be  credited 
on  the  principal  of  the  loans,  and  deducted  from  the  amounts 
actually  advanced  to  the  borrowers  in  determining  their  indebt- 
edness to  the  association. 

The  money  received  by  the  association  prior  to  March  18, 
1896,  and  now  in  the  hands  of  the  assignee,  was  paid  for  the 
purpose  of  meeting  the  interest  due  on  the  mortgages.  Pay- 
ment to  the  association  was  payment  to  the  mortgagees.  The 
association  could  have  no  interest  in  these  funds,  and  no  duty  to 
perform,  other  than  to  pay  to  the  holders  of  the  first  mortgages 
the  sums  to  which  they  are  severally  entitled.  The  ftmds  were 
received  as  trust  funds,  and  must  be  paid  in  full  by  the  assignee 
to  the  holders  of  the  first  mortgages.  York  v.  York  Market  Co., 
ante,  p.  419. 

The  association  did  business  in  many  states,  and  the  assignee 
now  has  in  his  possession  mortgages  of  real  estate  in  several 
states  where  ancillary  receivers  have  been  appointed.  The  as- 
signee can  collect  none  of  these  mortgages  as  against  the  local 
receivers,  who  will  be  forced  to  resort  to  foreclosure  proceed- 
ings in  all  cases  to  obtain  decrees  for  the  protection  of  the  mort- 
gagors. Under  these  circumstances,  a  majority  of  the  court  are 
of  opinion  that  the  assignee  should  deliver  the  mortgages  and 
evidences  of  indebtedness  in  his  hands  to  the  local  receivers, 
who  will  then  be  enabled  to  collect  and  adjust  the  claims  against 
borrowers  in  their  respective  states,  leaving  the  matter  of  distri- 
bution of  the  funds  to  the  orders  and  decrees  of  the  courts. 

Case  discharged. 

Carpbntbr,  C.  J.,  and  Parsons  and  Pike,  JJ.,  did  not  sit :  the 
others  concurred. 


Hillsborough,  ? 
June,  1896.    S 

Nbw  Hampshire  Trust  Co.  v.  Taggart,  Assignee. 

An  assignee  appointed  under  P.  S.,  c.  162,  may  repudiate  a  contract  of  his  as- 
signor which  he  deems  to  be  burdensome. 

Debt,  for  rent  reserved  in  a  lease.  Facts  agreed.  May  24, 
1894,  the  plaintiffs  leased  to  tl\e  Granite  State  Provident  Associa- 
tion certain  premises  in  the  building  known  as  The  Kennard  in 
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Manchester  for  the  terra  of  ten  years  from  July  1,  1894,  at 
an  annual  rental  of  $3,600.  March  18,  1896,  upon  the  petition 
of  the  bank  commissioners,  the  association  was  enjoined  from 
doing  any  further  business,  and  the  defendant  was  appointed  as-, 
signee  to  wind  up  its  affairs.  At  the  time  of  the  defendant's 
appointment  the  demised  premises  were  occupied  by  the  associa- 
tion. Shortly  afterward  the  defendant  conferred  with  the  officers 
of  the  plaintiff  company,  and  it  was  agreed  that  occupation  of  the 
premises  and  payment  of  rent  by  him  should  not  be  considered 
an  adoption  of  the  lease,  or  an  assumption  of  liability  to  pay  rent 
according  to  its  covenants,  until  he  had  formally  elected  so  to  do. 
The  defendant  occupied  the  premises  and  paid  rent  therefor  until 
June  1,  1896,  when  he  disaffirmed  the  lease,  notified  the  plaintiffi 
that  he  considered  it  an  unprofitable  and  undesirable  contract, 
and  tendered  them  the  lease.  The  plaintiffs  declined  to  accept 
this  surrender,  and  brought  suit  to  recover  rent  for  June,  1896, 
according  to  the  covenants  of  the  lease.  The  premises  were  vacated 
by  the  defendant  and  rent  paid  by  him  to  June  1,  1896. 

Oliver  E,  Branchy  for  the  plaintiffs. 

David  A,  Taggari  and  John  H,  Hiedelly  for  the  defendant. 

Clark,  J.  Upon  petition  of  the  bank  commissioners,  under 
the  provisions  of  P.  S.,  c.  162,  5.  12,  the  Granite  State  Provident 
Association  was  enjoined  from  transacting  any  further  business, 
and  the  defendant  was  appointed  assignee.  This  action  was  prac- 
tically a  dissolution  of  the  corporation.  Among  the  assets  of  the 
corporation  the  defendant  found  the  lease  in  question,  having 
eight  years  to  run  at  an  annual  rent  of  $3,600.  As  he  was  to 
wind  lip  the  business,  he  had  no  use  for  the  demised  premises. 
In  his  judgment  the  lease  was  disadvantageous  property,  and  he 
surrendered  it  to  the  lessors.  This  he  was  authorized  to  do  under 
the  power  vested  in  him  as  assignee.  It  is  his  duty  to  preserve 
the  property  of  the  association,  convert  the  assets  into  cash,  and 
make  such  distribution  as  the  court  may  order.  "An  assignee  is 
not  bound  and  will  not  be  required  to  take  into  his  possession 
property  which  will  be  a  burden  instead  of  a  benefit  to  the  estate, 
nor  to  bring  suit  for  the  recovery  of  property  when  the  result  is 
so  uncertain  that  a  reasonably  prudent  man  would  not  undertake 
it."     Broimi  v.  Folsom,  62  N.  H.  527. 

The  right  of  an  assignee  in  bankruptcy  to  ignore  the  contracts 
of  his  assignor  was  considered  in  Streeter  v.  Sumner j  31  N.  H.  642. 
In  that  case  Bellj  J.,  says  (p.  557) :  "  Of  the  remaining  class 
spoken  of,  that  which  cannot  be  regarded  as  property,  because  it 
is,  from  the  character  of  the  stipulations  and  the  relations  of  the 
values  concerned,  a  burden  rather  than  a  benefit,  may  be  named 
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the  case  of  leases  upon  unfavorable  terms.  .  •  .  In  England,  the 
assignee  is  allowed  a  reasonable  time  to  ascertain  the  value,  and 
is  allowed  an  election  in  behalf  of  the  creditors,  to  accept  the 
assignment,  or  to  refuse  it.  .  .  .  Upon  the  same  principle,  the 
assignee  must  be  understood  to  have  an  election  as  to  contracts 
of  every  kind,  to  repudiate  and  reject  the  assignment,  if  the  con- 
tracts, by  their  continuance,  seem  likely  to  subject  the  available 
estate  to  future  losses.  ...  In  some  cases,  the  burdensome  char- 
acter of  contracts,  as  leases,  for  example,  may  be  at  once  obvious. 
In  others,  it  may  be  a  matter  of  doubt  and  uncertainty,  requiring 
careful  inquiry  and  consideration.  .  .  .  But  whenever  it  appears 
that  a  contract  must  prove  a  burden  in  future,  if  the  assignee 
assumes  the  obligations  of  the  bankrupt,  it  must  be  regarded  as 
not  being  property  within  the  meaning  of  the  bankrupt  law." 
To  the  same  effect  is  Griswold  v.  Morse^  59  N".  H.  211. 

In  Massachusetts  it  is  held  that  an  assignee  is  not  chargeable 
for  rent  unless  he  accepts  the  lease.  "Although  by  operation  of 
law  the  right  or  title  to  demised  premises  under  a  lease  passes  to 
the  assignee  of  an  insolvent  debtor,  yet  he  is  not  chargeable  for 
rent  unless  he  actually  enters  upon  and  enjoys  the  estate,  or  does 
some  other  act  indicating  an  acceptance  of  the  lease.  .  .  .  An 
assignee,  therefore,  is  not  bound  to  accept  a  lease,  which,  in  con- 
sequence of  the  amount  of  rent  reserved  in  the  covenants  to  be 
kept  by  the  lessee,  would  prove  a  burden  on  the  estate  in  his 
hands  and  diminish  the  assets  to  be  distributed  among  the  cred- 
itors." Hoyt  V.  Stoddard^  2  Allen  442.  "  It  seems  to  us  that,  if 
a  receiver  of  an  insolvent  corporation  takes  possession  of  its 
leasehold  estate,  he  is  liable  only  for  a  reasonable  rent  during  the 
time  that  he  retains  possession  ;  that  he  does  not  become  an  as- 
signee of  the  term,  and  is  not  liable  on  the  covenants  of  the  lease. 
As  the  receiver  paid  rent  to  the  satisfaction  of  the  lessor,  while 
in  possession,  we  are  of  opinion  that  he  is  not  liable  for  any 
further  rent."  Bell  v.  Protective  League^  163  Mass.  558,  563.  A 
similar  view  is  expressed  in  Commonwealth  v.  Insurance  Co.^  115 
Mass.  278. 

In  U.  S.  Trust  Co.  v.  Railway,  150  U.  S.  287,  299,  the  law  is 
thus  stated :  "  The  general  rule  applicable  to  this  class  of  cases  is 
undisputed  that  an  assignee  or  receiver  is  not  bound  to  adopt  the 
contracts,  accept  the  leases,  or  otherwise  step  into  the  shoes  of 
his  assignor,  if  in  his  opinion  it  would  be  unprofitable  or  unde- 
sirable to  do  so ;  and  he  is  entitled  to  a  reasonable  time  to  elect 
whether  to  adopt  or  repudiate  such  contracts.  If  he  elects  to 
adopt  a  lease,  the  receiver  becomes  vested  with  the  title  to  the 
leasehold  interest,  and  a  privity  of  estate  is  thereby  created  be- 
tween the  lessor  and  the  receiver,  by  which  the  latter  becomes 
liable  upon  the  covenant  to  pay  rent."  The  same  rule  is  laid 
down  in  Woodruff  v.  Railway,  93  N.  T.  609 ;  Gaither  v.  Stockbridge, 
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67  Md.  222;  Sunflower  Oil  Co,  v.   WUson,  142  U.  S.  313;   Quincy, 
eic.y  Bcdlroad  v.  Humphreys^  145  U.  S.  82. 

The  defendant  was  not  liable  upon  the  covenants  in  the  lease 
after  surrendering  it ;  and  as  the  rent  due  to  that  time  had  been 
paid,  this  action  cannot  be  maintained. 

Jvdgmentfor  the  defendant. 

Carpenter,  C.  J.,  and  Blodgbtt  and  Parsons,  JJ.,  did  not  sit : 
the  others  concurred. 


Hillsborough, ) 
June,  1896.    J 

Wason  V,  Martel. 

In  an  action  to  enforce  a  lien,  a  precept  in  the  writ  commanding  the  officer 
to  attach  "one  million  brick  of  the  goods  or  estate  of  A"  is  not  a  suffi- 
ciently definite  description  of  the  property  sought  to  be  charged,  and  can- 
not be  amended  to  the  prejudice  of  subsequent  attaching  creditors  or  others 
claiming  rights  therein. 

Assumpsit,  to  enforce  a  lien  on  a  lot  of  brick,  for  wood  fur- 
nished to  burn  the  same.  Facts  agreed.  The  precept  in  the 
writ  was  as  follows  :  "  We  command  you  to  attach  one  million 
brick  of  the  goods  or  estate  of  A.  Martel  of  Brentwood  in  the 
county  of  Rockingham  for  the  purpose  and  in  order  to  secure 
and  perpetuate  a  lien  thereon  for  the  plaintiff  for  wood  fur- 
nished to  the  defendant  with  which  said  brick  were  burned." 
The  attachment  was  regularly  made  by  leaving  an  attested  copy 
of  the  writ  with  the  town  clerk  of  Brentwood,  November  5, 
189H.  The  writ  was  dated  October  30,  1895,  and  was  made  re- 
turnable "  on  the  third  Tuesday  of  January  next."  The  term 
began  on  the  first  Tuesday  of  January,  1896.  In  the  second 
week  of  the  term,  counsel  for  the  plaintiff  asked  leave  to  enter 
the  case  in  court  and  also  asked  leave  to  amend  the  writ  by 
making  it  returnable  on  the  first  Tuesday  of  January  instead  of 
the  third.  The  defendant  had  no  brick  except  in  Brentwood. 
Subsequent  attaching  lien-creditors  and  a  mortgagee  appeared 
and  opposed  the  motion. 

Sulloway  ^  Topliff^  for  the  plaintiff. 

Drnry  ^  Peashe  and  BmiU  H.  Tardivel^  for  the  defendant,  sub- 
sequent attaching  creditors,  and  the  mortgagee. 
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Blodqbtt,  J.  Irrespective  of  other  objections  which  it  is  un- 
necessary  to  consider,  it  is  enough  to  say  that  if  the  plaintiff's 
requests'^should  be  granted  it  would  not  avail  him. 

The  attachment  precept  is  fatally  defective  as  against  the  op- 
posing creditors.  In  order  to  preserve  a  lien,  it  is  necessary  that 
the  precept  should  clearly  identify  or  describe  the  property  in- 
tended to  be  charged,  or  at  least,  as  definitely  as  the  nature  of 
the  case  will  reasonably  admit.  SUl  v.  CktUahmij  58  N.  H.  497, 
499 ;  Mundy  v.  Mummy  40  Hun  804,  808 ;  Drake  v.  Taylor^  6 
Blatchf.  14;  Kennedy  v.  H(m$ey  41  Pa  St.  89,-80  Am.  Dec. 
694;  Stevens  v.  Osman^  1  Mich.  92.  It  is  hardly  necessary  to 
say  that  a  mandate  to  attach  "  one  million  brick  of  the  goods  or 
estate  of  A.  Martel  of  Brentwood  in  the  county  of  Kocking- 
ham  '^  is  not  such  a  description.  Nor  can  such  a  mandate  be 
amended  to  the  prejudice  oi  subsequent  attaching  lien-creditors, 
or  other  third  persons  having  rights  in  the  property.  P.  8., 
c.  222,  8.  8. 

In  short,  the  case  presented  is  one  of  a  suit  in  rem  which  does 
not  describe  the  res^  or,  at  most,  gives  only  an  attempted  de- 
scription which  does  not  describe.  But  in  addition  to  this,  and 
in  the  absence  of  any  evidence  to  the  contrary,  it  must  pre* 
sumptively  be  taken  that  the  oflicer  followed  the  mandate  in 
his  return  of  the  attachment. 

The  plaintiff  ^8  reque8t8  should  be  denied. 
All  concurred. 


JlilUborough,  \ 
June,  1896.    S 

Hunt,  Receiver ^  v.  Laconia  &  Lakbp^rt  Street  Railway. 

Dividends  upon  stock  pledged  as  collateral  security  are  the  property  of  the 
pledgee. 

Assumpsit,  for  dividends  declared  by  the  defendants  on  thirty 
shares  of  their  stock.  Facjts  agreed.  The  plaintiff  brings  the 
action  as  receiver  of  the  People's  Fire  Insurance  Company.  He 
holds,  and  has  held  since  its  issue,  a  certificate  for  thirty  shares 
of  the  defendants'  stock,  which  reads  on  its  face  :  "  To  People's 
Fire  Insurance  Company  as  collateral  for  Cora  L.  Brookhouse, 
note  of  $2,500,  dated  Nov.  20,  1892."  The  defendants'  stock 
ledger  has  the  following  record  in  relation  to  thirty  shares  of 
stock : 

VOL.  Lxvm.    37 
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People's  Fire  Insurance  Company  as  Coll. 


1898. 

Transf. 

Certif. 

Share. 

Dec. 

30. 

Cora  L.  Brookhouse 

36 

30 

The  plaintiff  holds  the  certificate  as  collateral  security  for  a 
note  of  Brookhouse  for  $2,500.  The  par  value  of  the  stock  is 
$50  a  share,  and  the  market  value  does  not  exceed  that  sum. 
The  dividends  sued  for  were  declared  during  the  time  the  plain- 
tiff* held  the  certificate,  and  the  defendants  paid  them  to  Brook- 
house, believing  she  was  entitled  to  receive  them,  but  without 
the  order  or  consent  of  the  plaintiff.  The  plaintiff  never  gave 
any  instructions  respecting  the  payment  of  dividends,  and  did 
not  demand  payment  of  dividends  until  after  the  payment  to 
Brookhouse. 

David  Cross,  for  the  plaintiff. 
Charles  F.  Stone,  for  the  defendants. 

Blodgbtt,  J.  The  pledge  of  the  stock  was  a  pledge  of  the  div- 
idends accruing  on  it  during  the  continuance  of  the  pledge,  and 
gave  the  pledgee  the  legal  title  to  both  alike.  Savings  Sank  v. 
Marshall,  ante,  p.  417,  and  authorities  cited. 

Upon  the  facts  appearing  in  the  case,  the  payment  of  the  div- 
idends to  the  pledgor  was  without  legal  justification,  and  affords 
no  bar  to  the  plaintiff's  recovery. 

Judgment  for  the  plaintiff. 
All  concurred. 


Hillsborough,  \ 
June,  1896.    ' 


Martin  v,  Livingston. 


68    502 
I  70    596| 

"68'"«^1        When  the  facts  reported  merely  disclose  evidence  which  might  justify  a  ver- 
jf_^i  diet  for  either  party,  the  question  involved  is  not  one  for  consideration  at 

^  ^1  the  law  term. 

Assumpsit,  for  beef,  apples,  and  veal  sold  and  delivered. 
Facts  found  by  the  court.  The  goods  were  brought  from  Qoffs- 
town  and  sold  by  the  plaintiff  at  a  store  in  Manchester  carried 
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on  by  the  defendant's  wife,  for  whom  the  defendant  was  a  clerk 
without  pecuniary  interest  in  the  stock.  The  defendant  bar- 
gained with  the  plaintiff  for  the  goods,  the  plaintiff  supposing 
that  the  defendant  was  carrying  on  the  business  of  the  store. 
There  was  nothing  to  indicate  who  was  the  proprietor.  The  de- 
fendant made  no  representation  by  words  or  actions  designed  or 
intended  to  indicate  ownership  of  the  store,  but  the  plaintiff 
supposed  he  was  the  owner  ana  traded  with  him  as  such,  believ- 
ing him  to  be  solvent.  The  plaintiff  testified  that  he  asked  the 
defendant  to  pay  for  the  gooas,  and  he  promised  to  do  so.  The 
defendant  denied  any  such  conversation,  and  there  was  no  pre- 
ponderance of  evidence  either  way.  There  was  no  evidence 
that  the  plaintiff  demanded  payment  of  any  one  else.  Since  this 
action  was  brought  the  defendant's  wife  nas  been  declared  in- 
solvent, and  her  assignee  realized  $117  from  the  sale  of  the 
^oods  in  the  store.  If  the  plaintiff  can  maintain  this  action,  he 
IS  entitled  to  a  verdict  for  $71.87,  with  interest  from  the  date  of 
the  writ;  otherwise,  the  defendant  is  entitled  to  a  verdict. 

Bumhaniy  Brown  ^  Warrerij  for  the  plaintiff. 

Alpheus  C.  Osgoody  for  the  defendant. 

Blodgbtt,  J.  This  case  is  not  properly  here.  The  facts  re- 
ported simply  afford  competent  evidence  tending  to  prove  or 
disprove  the  issue  between  the  parties,  and  which  might  justify 
a  verdict  either  way.  In  such  a  case,  "  the  court  will  not  as- 
sume to  pronounce  upon  the  weight  of  evidence."  Pray  v.  Bur- 
bank,  11  N.  H.  290 ;  Howard  v.  Farr,  18  N.  H.  457,  459 ; 
Whitcher  v.  Dexter ,  61  N.  H.  91,  92 ;  Jones  v.  Aqueduct^  62  N.  H. 
488. 

Whether  the  defendant  assumed  a  personal  liability,  as  claimed 
by  the  plaintiff,  and  whether  the  circumstances  attending  the 
transaction  were  such  as  should  have  put  the  plaintiff  on  inquiry, 
as  contended  by  the  defendant,  are  questions  of  fact  which  must 
be  settled  at  the  trial  term.  Kaulback  v.  Churchill,  59  N.  H.  296, 
297;  Janvrin  v.  Janvrin,  60  N.  H.  169, 172, 178 ;  Prestm  v.  Cut- 
ter, 64  K  H.  461,  468,  469. 

Case  discharged. 
Clark,  J.,  did  not  sit:  the  others  concurred. 
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Hillsborough,  } 
June,  1896.    \ 


NOURIB  V.    ThBOBALB. 


Ml 

^       A  master  is  not  liable  to  his  servant  for  injuries  resulting  fh>ni  dangers  in- 
cident to  the  service  and  discoverable  by  the  exercise  of  due  care. 
Whether  taking  down  a  building  is  a  dangerous  operation  requiring  skill  and 
judgment,  is  not  a  question  for  an  expert. 

Casb,  to  recover  damages  for  personal  injuries  resulting  from 
negligence.  Upon  a  trial  by  Jury  a  nonsuit  was  ordered,  sub- 
ject to  the  plaintiff's  exception.  The  plaintiff,  a  common  la- 
borer, was  employed  by  the  defendant,  a  contractor  for  moving 
and  taking  down  buildings  and  putting  in  foundations,  to  do 
whatever  he  was  directed  to  do  for  the  time  being.  Having 
contracted  to  take  down  some  wooden  buildings,  the  defendant 
set  the  plaintiff  and  other  employees  at  work  upon  them.  The 
plaintift  had  never  done  such  work  before.  The  defendant  was 
not  present  at  the  time  the  plaintiff  received  his  injury,  but  the 
work  was  under  the  direction  of  an  employee  named  Masse,  who 
was  also  inexperienced  in  that  kind  of  work.  They  had  taken 
down  one  building  and  the  portion  of  a  second  above  its  first 
story,  and  had  removed  the  boarding  from  that  story,  leaving 
the  beams  and  floor  timbers  in  position  supported  by  one  or  two 
studs  on  each  of  the  north  and  south  sides,  four  or  five  on  the 
east  side,  and  all  there  had  ever  been  on  the  west  side, —  all  ex- 
posed to  view.  The  building  was  twenty-five  to  thirty  feet  by 
thirty  to  thirty-five  feet  An  attempt  was  made  to  pull  the  tim- 
bers down  with  a  pair  of  horses,  but  it  failed  because  the  tim- 
bers were  held  in  position  so  firmly.  Masse  then  directed  the 
plaintiff  to  go  to  the  southeast  corner  and  assist  in  weakening  the 
structure,  without  specifying  how  it  was  to  be  done.  The  plain- 
tiff, acting  under  this  direction,  knocked  out  a  stud  at  or  near 
the  corner,  whereupon  the  east  end  of  the  frame  fell,  and  one  of 
the  timbers  struck  and  injured  him. 

Testimony  that  it  was  dangerous  and  required  skill  and  judg- 
ment to  take  down  such  a  building  was  excluded,  subject  to  the 
plaintiff's  exception. 

Bwmham^  Brown  ^  Warren^  for  the  plaintiff. 

Albin^  Martin  ^  Howe^  for  the  defendant. 

Chase,  J.  The  plaintiff's  purpose  in  removing  the  stud  was 
to  weaken  the  structure.  He  intended  his  act  should  contrib- 
ute, at  least,  to  cause  the  timbers  to  fall.     It  was  the  result  of 
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the  exercise  of  his  own  judgment  with  a  full  knowledge  of  the 
facts.  He  must  have  known  that  it  was  liable  to  fully  accom- 
plish the  object  in  view.  The  risk  of  injury  from  falling  tim- 
bers was  incident  to  his  service,  and  must  have  been  kilown  to 
him  if  he  exercised  due  care.  It  was  assumed  by  him, in  enter- 
ing upon  the  service.  Fifield  v.  Railroad,  4t2  N.  H.  225 ;  Nash 
V.  Company y  62  N.  H.  406;  Henderson  v.  Willianis,  66  N.  H.  405. 
The  testimony  excluded  related  to  a  matter  of  common  knowl- 
edge as  to  which  the  jury  could  judge  as  well  as  any  one  upon 
being  informed  of  the  situation. 

ExceptioTis  overruled, 
Wallace,  J.,  did  not  sit :  the  others  concurred. 


fiillBborough,  } 
June,  1896.    S 


Shattuck  ^  a.  V.  Robbins. 


It  is  no  defence  to  an  action  upon  a  subscription  for  stock  in  a  proposed  cor- 
poration, that  the  defendant  was  induced  to  subscribe  by  statements  made 
in  good  faith  by  a  soliciting  agent  as  to  a  contemplated  course  of  business 
which  was  not  adopted  by  the  corporation  after  its  organization. 

A  parol  agreement '  as  to  the  course  of  business  of  a  proposed  corporation, 
made  previous  to  or  contemporaneous  with  a  contract  of  subscription,  is 
inadmissible  to  vary  or  control  the  latter. 

An  action  may  be  maintained  upon  an  agreement  to  pay  a  definite  sum  for 
stock  in  a  corporation  at  specified  dates  without  first  resorting  to  a  sale  of 
the  shares. 

Assumpsit,  to  recover  the  amount  of  the  defendant's  subscrip- 
tion to  the  stock  of  the  New  Hampshire  Press  Association. 
Facts  found  by  the  court.  The  defendant  subscribed  for  ten 
shares  of  the  capital  stock  of  the  association,  at  the  par  value  of 
fifty  dollars  per  share,  amounting  to  $500,  which  sum  he  agreed 
to  pay  in  quarterly  payments  at  specified  times.  The  subscrip- 
tions were  solicited  by  one  Towner.  When  the  defendant  sud- 
scribed  for  his  stock,  Towner  talked  about  buying  the  "  Nashua 
Telegraph,"  said  they  had  arranged  to  buy  it,  and  were  going  to 
have  the  Associated  Press  news.  The  defendant  was  induced 
by  this  statement  to  make  his  subscription.  The  corporation 
when  afterward  organized  did  not  buy  the  "Nashua  Telegraph  " 
or  get  the  Associated  Press  reports.  Sometime  after  the  defen- 
dant had  subscribed  for  his  stock,  Towner  informed  him  that 


08    506 
70    351 


Digitized  by  VjOOQIC 


566  SHATTUCK  v.  ROBBINS.  [68 

Governor  Goodell  said  he  would  not  have  anything  to  do  with 
the  paper  if  the  defendant's  name  remained  on  the  list.  The 
defendant  told  Towner  to  take  his  name  off  the  list,  and  sup- 
posed he  had  done  so  until  notified  to  the  contrary.  The  cor- 
poration was  subsequently  duly  organized.  The  publication  of 
the  paper  commenced  and  afterward  suspended  for  lack  of 
funds.  Something  over  $25,000  was  paid  in,  which  was  all  ex- 
pended with  about  $14,750  in  addition.  The  corporation  after 
using  all  the  money  and  assets  still  owes  over  $4,000. 

Charles  W.  Hoiiij  for  the  plaintiffs. 

George  B.  French^  for  the  defendant. 

Wallace,  J.  The  main  ground  of  defence  presented  is  that 
the  defendant  was  induced  to  subscribe  for  the  stock  by  the 
false  and  fraudulent  representations  of  Towner,  who  solicited 
the  subscription,  that  they  had  arranged  to  buy  the  "  !N'ashua 
Telegraph  "  and  were  going  to  have  the  Associated  Press  news. 
There  is  neither  a  finding  of  fraud  nor  any  evidence  of  fraud  in 
the  case.  No  facts  were  found  inconsistent  with  the  utmost 
good  faith  on  the  part  of  Towner.  It  does  not  appear  that  at 
the  time  of  the  defendant's  subscription  they  had  not  in  fact  ar- 
ranged to  buy  the  "Nashua  Telegraph  *'  or  that  they  were  not  go- 
ing to  have — that  is,  proposed  to  nave — the  Associated  Press 
news.  There  is  no  evidence  tenditfg  to  show  that  Towner  did  not 
believe  what  he  said  to  be  true  and  was  not  acting  in  perfect  good 
faith.  The  last  expression,  that  they  were  going  to  have  the 
Associated  Press  news,  was  a  mere  statement  as  to  the  happen- 
ing of  a  future  event,  and  both  statements  may  be  fairly  consid- 
ered the  expression  of  a  mere  opinion,  or  of  an  existing  inten- 
tion to  do  a  certain  act  which  was  liable  to  be  changed  at  any 
time  by  the  act  of  the  m^ority  of  the  stockholders.  Piscataqua 
Ferry  Go.  v.  JoTies,  39  N.  H.  491;  Kelsey  v.  Oil  Co,,  45  N.  Y. 
505;  McAllister  y.  Bailroad,  15  Ind.  11;  1  Mor.  Corp.,  5.  98;  1 
Cook  Stock  &  Stockh.,  s.  188.  If  the  representations  had 
been  that  they  had  already  purchased  the  "  Nashua  Telegraph  '^ 
and  had  then  secured  the  Associated  Press  reports,  a  question 
would  arise  which  the  case  does  not  now  present.  If  these 
statements  of  Towner  are  regarded  as  a  parol  agreement  made 
previous  to  or  contemporaneous  with  the  execution  of  the  con- 
tract of  subscription,  they  are  inadmissible  in  evidence  and  will 
not  be  allowed  to  vary  or  control  the  written  contract,  and  are 
inoperative  and  void.  White  Mts.  Railroad  v.  Fastmariy  34  N.  H. 
124;  Piscataqua  Ferry  Co.  v.  Jones,  supra;  1  Cook  Stock  & 
Stockh.,  ss.  136,  137;  1  Mor.  Corp.,  s.  98. 
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It  does  not  appear  that  Towner  undertook  to  release  the  de- 
fendant from  his  subscription.  He  had  no  power  to  do  so  be- 
cause Goodell  refused  to  subscribe,  or  for  any  other  reason.  1 
Mor.  Corp.,  ss.  109,  111.  The  defendant  raises  the  objection 
that  this  suit  cannot  be  maintained  for  the  subscription  of  the 
stock  because  no  assessments  have  been  collected  by  sale  of  the 
stock  subscribed  for.  This  objection  was  not  raised  at  the  trial. 
But  as  it  appears  the  defendant,  by  the  terms  of  his  subscription, 
agreed  to  pay  the  amount  at  specified  times,  a  suit  can  be  main- 
tained on  the  agreement.  It  is  only  where  a  subscriber  for 
stock  agrees  to  take  a  specified  number  of  shares  without  ex- 
pressly promising  to  pay  the  amount  of  the  same  or  the  assess- 
ments, that  he  cannot  be  personally  sued  on  the  contract  until 
his  shares  have  been  sold  to  pay  the  assessment.  N.  H,  Central 
BaUroad  v.  Johnson,  30  N.  H.  390,  403 ;  White  Mts.  Railroad  v. 
Eaatmanj  supra;  Company  v.  BurlingamCy  67  N.  H.  301;  Union 
Shoe  Co.  V.  Pray,  67  N.  H.  435 ;  1  Mor.  Corp.,  s.  144.  No  ques- 
tion is  made  but  that  the  whole  amount  of  the  capital  stock 
authorized  was  subscribed. 

Judgment  for  the  plaintiffs. 

Clark,  J.,  did  not  sit:  the  others  concurred. 


Hillsborough, 
June,  1896. 


BuRNHAM,  AdmW,  V.  Concord  &  Montreal  Railroad.  cs  m 

'        '  60  883 
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69  485 
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Id  an  action  against  a  railroad  company  for  negligently  causing  the  death  of 

an  employee,  evidence  which  all  tends  to  prove  that  the  deceased  knew  or  70 

onght  to  have  known  of  the  existence  of  the  defect  complained  of  does  not  70  m\ 

warrant  a  submission  of  that  question  to  the  jury.  ^  ^9 

72     44 
72    268| 

Cask,  for  injuries  to  the  plaintiff's  intestate,  John  B.  Duquette,  72  saol 
from  an  unblocked  guard-rail  on  November  24, 1891,  resulting- 
in  death  on  November  26,  1891.  Trial  by  jury.  The  evidence 
tended  to  prove  the  following  facts  ;  At  the  time  of  the  accident 
Duquette  was  employed  by  the  defendants  as  one  of  a  switching 
crew  in  the  defendants'  railroad  yard  at  Nashua,  and  had  been 
so  employed  for  about  two  months,  working  in  the  night-time 
from  6  p.  M.  to  6  A.  m.  His  usual  work  was  coupling  cars.  On 
the  night  of  the  accident,  the  foreman  being  absent,  he  was 
placed  in  charge  of  the  crew.  In  attempting  about  midnight  to 
pull  the  pin  for  the  purpose  of  uncoupling  a  car,  he  stepped  be- 
tween two  moving  cars,  caught  his  foot  in  an  unprotected  guard- 
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rail,  was  thrown  down,  and  injured.  There  were  some  two  hun- 
dred similar  opportunities  for  like  accidents  in  the  yard  from 
switches,  frogs,  and  guard-rails,  none  of  which  were  blocked.  In 
an  adjoining  yard  of  another  railroad  company  all  such  construc- 
tions were  protected  by  blocking.  There  was  evidence  tending 
to  show  that  Duquette  in  the  course  of  his  employment  had  not 
coupled  cars  before  in  the  part  of  the  yard  where  he  was  injured. 
At  the  close  of  the  evidence  the  defendants'  motions  for  a  non- 
suit and  that  a  verdict  be  directed  for  them  were  denied,  subject 
to  exception.  The  only  question  submitted  to  the  jury  was 
whether  Duquette  knew  of  the  dangerous  condition  which 
caused  his  injury,  or  in  the  exercise  of  ordinary  care  could  have 
known  of  it. 

Bumham,  Broivn  ^  Warren^  for  the  plaintiff 

Frank  S.  Streeter  and  Joseph  W.  Fellows^  for  the  defendants. 

Parsons,  J.  The  plaintiff  seeks  to  recover  damages  for  inju- 
ries alleged  to  have  been  received  in  the  course  of  his  service  by 
one  Duquette,  the  defendants'  employee,  by  reason  of  an  un- 
blocked guard-rail.  The  sole  ground  of  defence  is  that  Duquette 
assumed  the  risk.  The  only  question  submitted  to  the  jury  was 
whether  Duquette  knew  or  ought  to  have  known  the  guard-rail 
was  unblocked.  The  only  question  which  we  have  considered 
is  whether  there  was  evidence  upon  which  the  jury  could  prop- 
erly find  that  Duquette  did  not  know,  or,  in  the  exercise  of  due 
care,  would  not  of  necessity  have  known,  the  guard-rail  was  un- 
blocked. The  familiar  principle  of  general  acceptation  as  well 
as  recent  decision  in  this  court,  that  the  servant  assumes  the  risk 
of  injury  from  the  perils  ordinarily  incident  to  his  service  and 
also  from  special  hazards  existing  because  of  the  particular  means 
or  method  used  by  the  master  in  the  conduct  of  his  business  of 
which  the  servant  is  informed  or  which  ordinary  care  would  dis- 
close to  him,  is  not  disputed.  Fijield  v.  BaMroady  42  N.  H.  225, 
240;  ^"ash  v.  Company,  62  N.  H.  406,  408;  Bancroft  v.  Railroad, 
67  N.  H.  466 ;  CdUns  v.  Oar  Company,  ante,  p.  196. 

To  establish  his  case,  therefore,  upon  the  general  issue  (negli- 
gence in  the  defendant  being  admitted  or  not  contested),  the 
plaintiff  was  bound  to  prove  that  the  special  danger  causing  the 
injury  was  not  known  to  Duquette,  and  in  the  exercise  of  ordi- 
nary care  by  him  would  not  have  come  to  his  knowledge  {Hart 
V.  Lockwood,  66  N.  H.  541 ;  Eastman  v.  Gould,  63  N.  H.  89 ; 
Wood  Mas.  &  S.  ('2d  ed.),  s.  382 ;  Wood  R'y  Law  (1894),  s.  386); 
or,  in  other  woras,  that  the  risk  of  injury  from  the  unblocked 
guard-rail  by  which  he  was  injured  was  not  assumed  by  him. 
There  was  no  direct  evidence  that  Duquette  knew  or  did  not 
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know.  He  had  been  in  the  employ  of  the  defendants  for  two 
months  as  a  car  coupler  in  the  crew  of  the  night  switcher  in  the 
defendants'  railway  yard  at  Nashua,  working  from  6  p.  m.  to  6 
A.  M.  The  duties  of  the  crew  in  making  up  and  separating  the 
trains,  coupling  and  uncoupling  the  cars,  required  and  employed 
the  use  of  the  switches.  They  were  the  instruments  by  which 
the  work  was  done.  Duquette  was  twenty-eight  years  of  age, 
and  is  to  be  presumed  to  have  been  of  ordinary  intelligence. 
He  was  that  night,  in  the  absence  of  the  foreman,  in  charge  of 
the  crew  as  "  conductor  of  the  switcher.'*  To  perform  his  work 
he  must  have  familiarized  himself  with  the  location  and  opera- 
tion of  the  switches  and  other  constructions  of  the  yard.  His 
position  that  night  in  charge  of  the  work  tends  to  show  that  he 
had  done  so  ana  understood  the  duty  required  of  him.  In  the 
yard  where  he  worked  there  were  a  large  number,  some  two 
hundred  constructions,  presenting  the  same  danger,  guard-rails, 
frogs,  and  switches,  none  of  which  were  blocked.  All  presented 
the  same  possibility  of  injury.  That  they  were  unblocked  was 
apparent  upon  inspection.     The  want  of  blocking  was  open  and 

;atent.  It  was  not  a  secret  defect.  Colliixs  v.  Car  Cowpany^  supra, 
'he  probable  resulting  iniury  to  a  person  walking  between  the 
cars  of  a  moving  train  who  should  catch  his  foot  between  the 
converging  rails  is  matter  of  common  knowledge,  apparent  to 
the  dullest  comprehension.  The  evidence,  what  there  is,  bearing 
upon  Duquette's  knowledge,  all  tends  to  prove  Duquette  knew, 
not  that  he  did  not  know.  There  is  no  evidence  upon  which  a 
jury  could  properly  find  that  he  did  not  know  the  guard-rails 
ana  switches  of  the  yard  were  unblocked.  "  It  is  scarcely  to  be 
credited  that  a  man  employed  as  a  switchman,  and  who  dis- 
charged his  duties  in  the  midst  of  a  large  number  of  such 
instruments,  could  possibly  be  ignorant  of  their  shape,  or  of  the 
fact  that  they  were  unblocked,  or  could  fail  to  understand  that 
there  was  a  liability,  or  chance,  to  get  one's  foot  caught  in  their 
converging  rails  and  to  sufter  accident  therefrom."  Appel  v. 
Hallway ,  111  N.  Y.  550,  553;  Mayes  v.  Railway,  63  la.  562,  568. 
Duquette's  duty  as  a  car  coupler  in  all  parts  of  the  yard  gave  him 
at  least  equal  opportunity  and  occasion  for  observation  and 
knowledge. 

It  is  claimed,  however,  that  whatever  follows  from  the  evidence 
as  to  Duquette's  knowledge  of  the  want  of  blocking  generally, 
that  it  did  not  appear  he  had  had  opportunity  to  be  inrormed  as 
to  this  particular  rail.  But  the  construction  of  this  guard-rail 
did  not  differ  from  other  similar  constructions  in  the  yard.  The 
risk  he  assumed  was  that  of  working  in  a  yard  where  the 
switches  and  guard-rails  were  unblocked  Not  having  seen  any 
blocking  in  the  yard,  he  could  not  in  the  exercise  of  ordinary 
care  have  assumed,  contrary  to  his  entire  experience  during  the 
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time  of  his  employment,  that  this  one  was  blocked,  even  if  he 
had  not  had  opportunity  to  become  informed  as  to  this  particular 
spot.  Had  the  yard  generally  contained  blocked  rails,  or  rails 
both  blocked  and  unblocked,  it  might  have  been  a  question 
of  fact  whether  in  the  exercise  of  ordinary  care  he  could  not 
have  understood  this  rail  was  blocked ;  but  no  such  question  is 
presented  by  the  case. 

Vei'dict  set  aside  ;  judgment  for  the  defendants. 

Chase  and  Wallace,  JJ.,  did  not  sit :  the  others  concurred. 


Hillsborough,  / 
June,  1896.    \ 


Petition  op  the  Milford  &  Manchester  Railroad, 

^  loSi       Whether  the  public  good  requires  the  proposed  railroad,  is  a  fact  to  be  found 
68~  57o|  by  referees,  to  whom  a  petition  for  a  decision  of  that  question  is  referred. 

Motion  to  Recommit.  The  petition  of  the  plaintiffs,  a  provi- 
sional corporation,  was  referred  to  referees,  who  have  tiled  a 
report.  Counsel  opposing  the  petition  move  a  recommittal  ot 
the  report  for  an  additional  finding. 

Frank  S.  StreeteVj  Oliver  E,  Branehj  Charles  H.  Bums,  and  BtJig- 
ham  ^  Mitchell,  for  the  motion. 

David  A.  Taggarty  Isaac  W.  5?/?rt/i,and  Harry  T.  Lord,  opposed. 

Parsons,  J.  The  plaintiffs'  petition  is  brought  under  5.  8,  c.  156, 
P.  S.,  "  for  a  decision  of  the  question  whether  the  public  good 
requires  the  proposed  railroad.''  The  referees,  whose  report  the 
defendants  now  ask  to  have  recommitted  for  a  finding  "  whether 
the  public  good  requires  the  proposed  railroad,"  were  directed  by 
their  commission  "  to  find  and  report  the  facts  bearing  upon  the 
petition."  P.  S.,  c.  156,  s.  10.  Their  report  omits  to  find  upon 
several  questions  litigated  before  them,  including  that  upon  which 
a  finding  is  now  asked. 

It  is  conceded  that  the  question  of  public  ^ood  is  a  question 
of  fact  bearing  upon  the  petition,  i.  e.,  material,  if  not  controlling, 
upon  the  judicial  question  whether  the  plaintiffs  or  defendants 
are  entitled  to  judgment. 
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The  plaintiffa  oppose  the  motion  upon  the  ground  that  c,  156, 
P.  S.,  authorizes  and  requires  the  referees  to  find  and  report,  not 
facts  bearing  upon  the  petition,  but  facts  bearing  as  evidence 
upon  the  question  of  public  good,  and  requires  the  court,  as  triers 
of  fact,  upon  the  evidentiary  facts  reported  by  the  referees,  to 
find  the  fact  of  public  exigency.  In  the  absence  of  evidence  to 
the  contrary  in  the  express  terms,  general  language,  or  tenor  of 
the  whole  chapter,  the  legislature,  in  authorizing  the  reference  of 
the  petition  to  referees,  must  be  presumed  to  have  intended,  and 
to  have  understood  by  the  term  referee,  a  tribunal  with  powers 
and  duties  usual  under  New  Hampshire  law.  No  confusion  or 
uncertainty  as  to  the  powers  and  duties  of  referees  exists.  The 
extent  of  their  duty  and  the  limitations  upon  their  powers  are 
not  only  well  known  and  understood,  but  are  clearly  defined  by 
statute.     P.  S.,  c.  227,  ss.  9-11. 

"  Referees  shall  proceed  in  all  cases,  unless  the  parties  other- 
wise agree,  according  to  the  rules  of  law  or  of  equity,  as  the  case 
may  be,  and  according  to  the  practice  in  court,  and  shall  report 
their  decision  as  soon  as  may  be  to  the  court.  If  either  party 
shall  request  it,  they  shall  state  specifically  all  matters  of  fact 
found  by  them  to  have  been  proved,  and  their  rulings  upon  all 
questions  of  law."    76.,  s.  10. 

"  Reports  of  referees  may  be  recommitted  to  the  same  or  other 
referee  or  referees,  or  such  judgment  may  be  rendered  thereon 
as  the  law  and  facts  require."     i6.,  s,  11. 

"  The  court  shall  allow  a  reasonable  compensation  to  referees 
for  their  services  and  expenses,  which  shall  be  paid  by  the  county." 
lb.,  s.  18. 

This  statute,  being  a  general  enactment  of  the  law  upon  the 
subject  of  referees  "  in  all  cases,"  the  legislature  understood  would 
govern  the  powers  and  duties  of  the  referees  authorized  by  c.  156, 
unless  exception  were  made.  With  this  understanding,  if  no 
special  limitation  upon  the  powers  of  the  referees  was  intended, 
precise  language,  expressing  and  defining  the  power  and  duty  of 
the  court  and  tne  referees  and  their  relation  to  each  other,  was 
unnecessary,  because  fully  covered  by  the  general  enactment. 
For  the  same  reason,  no  provision  was  required  for  the  payment 
of  the  referees'  fees,  for  whose  compensation,  unless  authorized 
by  general  law,  no  method  is  provided. 

It  is  not  claimed  that  the  court  should  find  any  fact  but  that  of 
public  exigency.  The  legislature  might  have  provided,  if  such 
had  been  its  intention,  that  the  referees  should  find  all  the  facts 
but  one,  and  as  to  this  fact  should  find  evidence.  If  such  had 
been  intended,  the  proposed  procedure  would  have  been  a  limita- 
tion upon  the  usual  power  of  referees  and  a  departure  from  ordi- 
nary practice.  The  facts  to  be  found  by  the  referees  and  the  fact 
upon  which  they  were  to  find  evidence  merely  would  have  been 
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clearly  distinguished,  and  the  modification  of  the  usual  practice 
before  referees  plainly  defined.  The  absence  of  any  provisions 
in  express  terms  limiting  the  action  of  the  referees  and  marking 
the  new  line  of  limitation  between  the  duties  of  the  referees  and 
the  court,  is  evidence  that  no  change  was  intended.  In  the  pres- 
ent, as  in  all  other  cases,  it  was,  therefore,  the  duty  of  the 
referees,  if  requested,  to  "state  specifically  all  matters  of  fact 
found  by  them  to  have  been  proved,"  the  court  having  power  to 
examine  and  revise  the  rulings  of  the  referees  upon  questions  of 
law,  and,  if  justice  requires,  to  order  a  recommittal  of  their  re- 
port to  the  same  or  to  other  referees,  and  to  render  such  judgment 
on  the  report  as  the  law  and  the  facts  require.  P.  S.,  c.  227, 
ss.  9-11. 

Chapter  156,  P.  S.,  taken  as  a  whole,  and  in  comparison  with 
€,  100,  Laws  1883,  of  which  it  is  a  revision,  furnishes  evidence 
not  in  conflict  with,  but  in  support  of,  this  conclusion. 

The  material  provisions  are  as  follows  ; 

*'  Sect.  8.  The  provisional  corporation  may  file  in  the  office  of 
the  clerk  of  the  supreme  court  ...  a  petition  to  the  court  for  a 
decision  of  the  question  whether  the  public  good  requires  the 
proposed  railroad. 

"  Sect.  10.  .  .  .  The  court  shall  refer  the  petition  to  the  board 
of  railroad  commissioners  or  to  a  board  of  three  referees  ap- 
pointed by  the  court,  as  they  shall  deem  best,  to  find  and  report 
the  facts  bearing  upon  the  petition. 

"  Sect  12.  The  board  .  .  .  shall  make  report  of  their  doings 
and  findings  to  the  regular  or  adjourned  law  term  of  the  court. 

"  Sect.  13.  The  court  shall  thereupon  .  .  .  decide  the  questions 
raised  by  the  petition. 

"  Sect.  14.  If  they  decide  that  the  public  good  requires  the 
proposed  railroad,  the  secretary  of  state,  upon  receipt  of  a  copy 
of  such  decision,  shall  issue  to  the  corporation  a  certificate  ..." 

Chapter  100,  Laws  1883,  is  the  original  statute  providing  for 
the  organization  of  railroad  corporations  under  general  law. 
That  the  legislature  had  the  original  statute  in  view  in  adopting  the 
chapter  under  consideration,  which  is  part  of  a  general  compilation 
and  revision  of  the  entire  statute  law  of  the  state,  is  obvious. 
That  the  chapter  was  before  the  draftsman  who  penned  the  cor- 
responding paragraphs  of  the  present  law,  is  equally  certain. 
Hence  that  statute  is  evidence  competent  to  be  considered  upon 
the  question  of  legislative  intention,  and  of  the  meaning  which 
was  attached  to  the  language  used. 

Omitting  a  different  procedure  as  to  preliminary  corporate  or- 
ganization, not  material  to  the  present  inquiry,  the  law  of  1883 
provided  {s.  7)  for  an  application  by  petition  "  to  the  supreme 
court  ...  to  determine  whether  the  public  good  requires  the 
laying  out  and  construction  of  such  railroad.  .  .  .  Said  court 
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.  .  .  may  refer  said  petition  to  the  railroad  commissioners  or  to 
three  referees  to  be  appointed  by  it" 

"  Sect.  8.  Such  commissioners  or  referees  shall  report  to  the 
court  whether,  in  their  opinion,  the  public  good  requires  the  lay- 
ing out,  construction,  and  operation  of  such  railroad  .  .  ,  and 
shall  locate  the  same. 

"Sect.  9.  .  .  .  Saidcourtmay  render  judgment  on  said  report, 
or  make  such  order  therein  as  justice  may  require ;  and  the  loca- 
tion of  the  route  of  said  railroad,  as  fixed  by  the  decision  of  said 
court,  shall  be  recorded  by  the  secretary  of  state. 

'*  Sect.  10.  If  said  court  shall  render  judgment  laying  out  said 
railroad,  the  directors  may  apply  to  the  railroad  commissioners 
to  assess  the  damages  to  landholders."  Laws  1883,  c,  100, 
ss,  7-10. 

That  referees  appointed  under  the  law  of  1883  were  required 
to  find  and  report  upon  the  question  of  public  good,  is  not  open 
to  question.  ij"either  can  there  be  any  pretence  that  under  that 
law  the  legislature,  disregarding  well  understood  rules  of  practice 
and  definite  statutory  provisions,  created  a  board  of  re^rees  to 
find  and  report  evidence.  Its  provisions  strengthen  the  presump- 
tion that,  if  the  legislature  in  1891  had  intended  to  qualify  the 
official  character  and  duty  of  the  tribunal  previously  exercising 
the  same  jurisdiction,  that  intention  would  have  been  clearly  ex- 
pressed. There  is  no  substantial  difference  between  "  a  petition 
for  a  decision  of  the  question  "  and  "  a  petition  to  determine  the 
question."  Each  asks  for  an  adjudication.  There  is,  however,  a 
substantial  change  in  the  power  of  the  court  over  the  petition. 
Section  10,  chapter  156,  provides  that  "  the  court  shall  refer  the 
petition  to  the  railroad  commissioners  or  to  a  board  of  three 
referees,"  while  the  law  of  1883  provided  that  the  court  may  refer 
the  petition.  Laws  1883,  c.  100,  s.  7;  Comm'rs'  Rep.  P.  S.,  c.  155, 
8,  10,  marginal  letter  m.  This  is  a  limitation  upon  the  discretion- 
ary power  of  the  court  under  the  original  statute,  and  under  c. 
227,  P.  S.,  where  the  propriety  of  the  reference  of"  any  cause  at 
law  or  in  equity,  or  the  determination  of  any  question  of  fact 
pending  in  court,"  not  of  right  triable  by  jury,  is  left  open.  This 
provision  does  not  affect  the  referees,  but  limits  the  power  of  the 
court.  The  court  must  refer  the  petition.  Therefore,  s,  8,  c.  204, 
P.  S.,  **  Causes  which  the  court  have  authority  to  refer  shall,  as  far 
as  practicable,  be  tried  by  one  or  more  justices  of  the  court,  unless 
one  of  the  parties  objects,"  has  no  application.  The  change  is 
evidence  that  the  legislature  did  not  intend  that  questions  of  fact 
raised  by  the  petition  should  be  determined  by  the  court.  An 
express  prcfvision  commanding  the  reference  of  the  petition  to  a 
tribunal  known  as  triers  of  met,  cannot  be  given  any  meaning 
except  that  the  questions  of  fact  raised  by  the  petition  shall  be 
determined  by  such  tribunal,  and  by  none  other.  Another  change 
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in  phraseology  is,  that,  while  by  the  original  statute  the  referees 
are  required  to  report  to  the  court  their  opinion,  L  6.,  their  find- 
ing, whether  the  public  good  requires  the  proposed  railroad,  by 
the  revision,  they  are  "  to  find  and  report  the  facts  bearing  upon 
the  petition."  The  only  difference  between  the  two  expressions 
is,  that  by  the  former  the  referees  were  required  to  report  one 
fact  bearing  upon  the  petition,  while  by  the  latter  they  are  re- 
quired to  report  the  facts,  L  e.,  all  the  facts.  The  change  in  the 
law  is  one  of  extension,  and  not  of  limitation.  An  intention  to 
excuse  the  referees  from  finding  a  single  fact  heretofore  spe- 
cifically required  to  be  reported  by  a  previous  law,  cannot  be 
inferred  from  the  substitution  of  a  provision  requiring  all  the 
facts  to  be  found  and  reported,  Kor  is  it  so  clear  that  the  ques- 
tion of  fact,  whether  the  public  good  requires  the  proposed  rail- 
road, is  the  only  fact  that  can  legally  bear  upon  the  plaintiff's' 
right  to  maintain  the  petition,  or  which  the  legislature  must  have 
understood  might  affect  that  right,  that  the  use  of  the  word  "facts" 
in  the  plural,  instead  of  "fact ''  in  the  singular  number,  can  estab- 
lish that  by  facts  evidence  was  meant.  Though  in  most  cases  the 
finding  of  the  fact  of  public  good  must  be,  perh&ps,  decisive  upon 
the  judicial  question,  whether  the  plaintiffs  should  have  judg- 
ment on  the  report,  it  is  manifest  cases  may  arise  in  which 
other  facts  would  require  the  dismissal  of  the  petition,  despite  a 
favorable  report  upon  the  question  usually  decisive.  The  case  of 
rival  associations  with  conflicting  petitions,  each  seeking  to  build 
substantially  the  same  road ;  a  finding  of  fact  that  the  petition  is 
ilhisory  within  the  meaning  of  the  doctrine  in  Dow  v.  Railroad^ 
67  N.  H.  1,  and  Sinclair  v.  Uailroad^  Hillsborough,  September  27, 
1888,  Doe,  C.  J. ;  or  a  finding  of  a  recent  adjudication  against 
the  plaintiff",  without  proof  of  material  change  {Winnipiseoget 
Lake  Co,  v.  Laconia^  ante,  p.  284 ;  Whitcher  v.  Lanaaffj  48  N.  H. 
153,  155),  would  present  substantive  facts  bearing  upon  the  peti- 
tion material  for  the  consideration  of  the  court,  it  is  unneces- 
sary to  determine  now  what  the  legal  effect  of  such  findings 
would  be,  as  the  only  purpose  of  the  present  discussion  is  to 
show  that  the  legislature  must  have  understood  there  might  be 
such  questions.  That  such  questions  may  arise  is  already  estab- 
lished by  the  present  case,  in  which  the  defendants'  motion  to 
dismiss  on  the  ground  of  prior  adjudication  by  the  legislature 
was  denied  in  part  upon  the  ground  that  whether  the  plaintiff^  had 
so  acted  as  to  preclude  them  from  maintaining  the  petition  was  a 
fact  bearing  upon  the  petition,  to  be  determined  by  the  referees. 
Petition  of  the  m.  ^  M.  Railroad,  ante,  p.  347.  Since  the  filing  of 
the  report,  the  same  motion  has  been  renewed  upon  two  grounds 
alleged  to  be  found  as  facts,  illusiveness  and  prior  adjudication. 

If  the  foregoing  were  open  to  question,  there  remains  a  con- 
clusive answer  to  the  plaintiffs'  claim,  that  the  words  "facts 
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bearing  upon  the  petition,"  should  be  read  "  facts  bearing,  l  6., 
material  as  evidence,  upon  the  question  whether  the  public 
good  requires  the  proposed  railroad."  For  no  reason  is  as- 
signed, and  no  sound  reason  can  be  found,  why,  if  the  legisla- 
ture intended  what  the  plaintifts  claim  it  meant,  the  language 
they  suggest,  or  words  of  similar  import,  were  not  used.  With- 
out a  sound  reason,  we  are  not  at  liberty  to  give  to  the  language 
used  other  than  its  plain  and  ordinary  meaning.  The  language 
of  the  original  law  furnishes  additional  evidence  against  the  con- 
struction claimed.  The  legislature  might  have  intended  to 
change  the  law  requiring  the  referees  to  report  whether  the  pub- 
lic good  required  the  proposed  railroad,  so  as  to  require  them  to 
report  facts  bearing  upon  the  question  of  public  good.  If  such 
had  been  the  intention,  with  the  original  law  before  them,  no 
possible  difficulty  could  have  been  found  in  clearly  and  plainly 
expressing  that  intention.  If  a  change  had  been  intended,  such 
language  would  have  been  used.  The  plaintiffs'  argument 
based  upon  ss,  13,  14,  c.  156,  as  to  proceedings  in  court  upon  a  re- 
turn of  the  report,  is  also  unfounded.  The  claim  is  that,  however 
clear  it  may  be,  from  the  words  of  5.  10  standing  alone,  that  the 
legislature,  in  providing  for  the  reference  of  the  petition  to  a  tri- 
bunal whose  special  duty  is  to  find  facts  and  in  instructing  them 
to  find  and  report  the  facts  bearing  upon  the  petition,  intended 
that  the  referees  should  pass  upon  all  the  material  facts,  yet  the 
language  used  cannot  be  given  that  construction  when  the  re- 
maining provisions  of  the  chapter  are  taken  into  consideration. 
But  s,  13  contains  nothing  which,  without  violence  to  the  ordi- 
nary meaning  of  language,  can  be  construed  to  require  a 
strained  interpretation  of  5.  10.  The  legislature  having  required 
the  reference  of  a  petition  raising  a  question  of  fact  to  a  tribunal 
universally  understood  to  be  triers  of  fact,  and  having  specially 
required  them  to  find  and  report  the  facts,  the  further  require- 
ment that  the  court  decide  the  questions  raised  by  the  petition 
would  not,  without  more,  relieve  the  referees  from  the  deter- 
mination of  any  material  question  of  fact  or  impose  upon  the 
court  the  decision  of  any  questions  except  such  as  in  the  every- 
day practice  upon  referees'  reports  woula  arise  under  similar  cir- 
cumstances. 

The  plaintifts'  argument  is  based  mainly,  if  not  entirely,  upon 
the  first  section  of  5.  14.  It  is  that ''  they,"  in  the  phrase  "  If 
they  decide  that  the  public  good,"  etc.,  means  the  court;  hence, 
it  is  argued  that  the  questions  raised  by  the  petition  are  to  be 
decided,  i.  e.,  determined,  found  as  facts  by  the  court,  and  there- 
fore the  referees  must  not  find  the  fact ;  that  these  words,  in  de- 
fiance of  the  general  statute  (c.  227,  P.  S.)  and  well  known  and 
understood  rules  of  practice  and  the  express  language  of  s.  10, 
must  be  construed  to  limit  the  referees  to  the  finding  of  evi- 
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dentiary  facts  from  which  the  main  fact  bearing  on  the  petition 
may  be  found.  The  claim  is,  in  short,  that  a  direction  to  find  the 
facts  means  all  the  facts  but  the  main  fact.  Such  a  construc- 
tion would  be  a  substantial  repeal  of  the  law  as  enacted,  and  th^ 
re-enactment  of  a  substitute  drafted  by  the  plaintiffs.  Section 
14  imposes  no  duty  upon  the  court  or  referees.  It  relates 
solely  to  the  duty  of  the  secretary  of  state  in  case  the  petition  is 
sustained.  The  phraseology  used  is  mereljr  descriptive  of  previ- 
ous action ;  and  if  an  inaccuracy  existed  m  the  description  of 
the  previous  proceedings,  the  only  question  would  be,  whether 
the  contingency  upon  which  the  secretary  of  state  was  empow- 
ered to  act  was  indicated  with  sufficient  clearness  to  justify  his 
action,  and  prevent  a  failure  of  the  whole  law.  Upon  no  princi- 
ple of  construction  could  such  defective  description  of  preceding 
action  operate  to  repeal  previous  express  provisions,  and  to  sah- 
stitute  others  agreeing  more  nearly  with  the  descriptive  refer- 
ences. But  there  is  no  inaccuracy.  The  phrase,  "  If  they  [the 
court]  decide  the  public  good  requires  the  proposed  railroad," 
does  not  mean  "  If  they  find  as  a  fact,"  etc.,  nor  does  it  mean, 
"If  the  referees  find  as  a  fact."  The  plaintiffs  bring  their  peti- 
tion under  5.  8  '*  for  a  decision  of  the  question,"  etc.  The  object 
of  the  petition  is  to  obtain  a  judicial  aecision,  a  judgment  or  de- 
cree conclusively  establishing  the  public  need  of  the  proposed 
railroad.  Facts  are  not  estaolished  by  the  findings  of  referees, 
judges  acting  as  triers  of  fact,  or  by  the  verdict  of  a  jury,  but  by 
a  judgment  on  the  report,  finding,  or  verdict.  Clough  v.  Moore^ 
63  N.  H.  Ill,  113.  The  court  in  each  case  alike  must  decide, 
^.  €.,  adjudge,  whether  the  facts  are  lawfully  and  properly  found, 
and  all  other  questions  raised  by  the  petition  or  other  form  of 
proceeding.  "If  they  render  judgment"  may  be  a  more  tech- 
nical, as  well  as  more  cumbersome,  mode  of  expression,  but  does 
not  so  differ  in  meaning  from  "  if  they  decide"  as  to  lead  to  the 
inference  that  the  legislature  intended  by  the  expression  used 
to  repeal  the  express  language  of  s,  10.  By  Webster,  "  to  de- 
cide" is  defined,  "to  render  judgment."  Internat.  Diet.  A 
"  decision  "  is  "  a  judgment  of  a  court."  Rap.  &  Law.  Law  Diet. 
In  the  section  of  the  original  law  imposing  like  duties  upon  the 
secretary  of  state,  the  order  of  judgment  upon  the  report  of  ref- 
erees who  were  empowered  to  locate  the  road  is  spoken  of  as  the 
"  decision  of  the  court  fixing  the  route  of  the  railroad  "  and  as 
"a  judgment  laying  out  said  railroad."  Laws  1883,  c.  100,  as, 
7, 10.  It  is  not  claimed  that  under  that  statute  the  members  of 
the  court  personally  fixed  the  route,  or  laid  out  the  railroad. 
The  use  of  similar  language  in  s.  14,  e.  156,  P.  S.,  evidently 
from  following  the  phraseology  used  in  1883,  could  not  have 
been  intended  to  operate  as  a  repeal  of  previous  express  provi- 
sions touching  the  duty  of  referees,  and  to  impose  upon  the 
court  a  duty  not  imposed  by  like  expressions  in  the  original  act 
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It  cannot  reasonably  be  claimed  that  the  legislatare  intendd<i 
to  provide,  as  the  machinery  for  the  investigation  and  correct 
determination  of  an  important  question  of  fact  depending  uponj 
so  many  and  diverse  facts  and  circumstances,  that  one  set  of 
men  should  viev^  the  country  where  the  road  was  to  be  built  and 
the  territory  it  aimed  to  serve,  hear  the  testimony  of  witnesses 
and  other  evidence,  and  then  report  in  writing,  as  well  as  they 
can,  what  they  have  seen  and  what  isolated  facts  they  find 
proved,  to  another  body  of  men  who  are  to  be  kept  in  entire  ig- 
norance of  the  impression  as  to  the  main  question  to  be  deter- 
mined which  was  made  on  the  minds  of  the  investigators  by  the 
mass  of  testimony,  visual,  oral,  and  written,  laid  before  them ; 
and  that  the  second  body  should  then  determine  the  main  ques- 
tion from  what  the  first  body  tells  them  they  have  seen  and 
heard.  Nothing  short  of  express  language,  so  express  and  pre- 
cise as  not  to  be  capable  of  any  other  interpretation,  can  author- 
ize us  to  hold  the  legislature  intended  so  anomalous,  cumber- 
some, and  fallible  procedure.  In  the  absence  of  such  language,, 
we  are  bound  to  understand  the  legislature  intended  a  workable 
law,  a  method  reasonably  certain  of  obtaining  a  correct  decision. 

TTie  report  is  recommitted  to  the  referees  to  report  whether  the  pub- 
lic good  requires  the  proposed  railroad. 

Clark,  Chase,  and  Wallace,  JJ.,  did  not  sit:  the  others  con- 
curred. 


Hillsborough, ) 
June,  1896.  S 

Thayer  v.  Standard  Life  and  Accident  Insurance  Co. 

In  an  action  upon  a  policy  insuring  against  loss  of  time  resulting  from 
bodily  injuries  which  wholly  disable  the  insured  from  **  transacting^ 
any  and  every  kind  of  business"  pertaining  to  his  occupation,  the 
insured  is  not  required,  as  matter  of  law,  to  show  such  mental  or  phys- 
ical disability  as  renders  him  incapable  of  giving  attention  to  any  part 
of  the  business  in  which  he  is  engag^ed. 

Under  a  provision  that  such  policy  shall  cover  only  those  injuries  **of  which 
there  is  a  visible  mark  upon  the  body,"  it  is  sufficient  that  there  was  visi- 
ble evidence  of  an  internal  strain  within  a  reasonable  time  after  the  injury* 

Assumpsit,  on  an  accident  insurance  policy.    Facts  found  by 

the  court.     The  policy  insured  the  plaintiff  "  against  loss  ot  time 

.  .  .  resulting  from  bodily  injuries  caused  solely  ...  by  exter- 

voL.  Lxvra.    88 
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nal,  violent,  and  accidental  means,  which  shall,  independently  of 
all  other  causes,  immediately  and  wholly  disable  him  from  trans- 
acting any  and  every  kind  of  business  pertaining  to  the  occupa- 
tion under  which  he  is  insured,'*  and  provided  that  it  should  not 
cover  "  any  injury,  fatal  or  otherwise,  of  which  there  is  no  visible 
mark  upon  the  body."  The  plaintiff's  shoulder  was  accidentally 
injured  by  a  fall,  causing  pain  and  depriving  him  of  the  use  of 
the  arm.  He  was  disabled  thereby  fr^m  attending  to  his  busi- 
ness,—  that  of  a  shoe  dealer, —  although  he  went  to  his  store 
two  or  three  times  a  week.  The  only  visible  mark  of  the  injury 
was  a  discoloration  of  the  arm  and  shoulder.  The  court  found  a 
verdict  for  the  plaintiff,  and  the  defendants  excepted. 

Andrews  ^  Andrews^  for  the  plaintiff. 

Bumham^  Brown  ^  Warren,  for  the  defendants. 

Pike,  J.  As  long  as  one  is  in  full  possession  of  his  mental  fac- 
ulties, he  is  capable  of  transacting  some  parts  of  his  business, 
whatever  it  may  be,  although  he  is  incapable  of  physical  action. 
If  the  words  "  wholly  disable  him  from  transacting  any  and 
■every  kind  of  business  pertaining  to  the  occupation  under  which 
he  is  insured,"  were  to  be  construed  literally,  the  defendants 
would  be  liable  in  no  case  unless,  by  the  accident,  the  insured 
should  lose  his  life  or  his  reason.  Hooper  v.  Insurance  Co., 
5  H.  &  N.  546.  It  is  certain  that  neither  party  intended  such  a 
result.  It  cannot  be  said,  as  a  matter  of  law,  that  the  plain- 
tiff's disability  was  not  sufficient  to  entitle  him  to  compensa- 
tion under  the  terms  of  the  policy. 

The  "  visible  mark  upon  the  body  "  required  by  the  policy  need 
not  be  a  bruise,  contusion,  laceration,  or  broken  limb  ;  but  may 
be  any  visible  evidence  of  an  internal  strain  which  may  appear 
within  a  reasonable  time  after  the  injury  is  received.  Penning- 
ton V.  Insurance  Co.^  85  la.  468;  Muixml  Accident  Ass'n  v.  Barry y 
131  U.  S.  100 ;  Freeman  v.  Associatim,  156  Mass.  851,  354. 

JSxception  overruled. 

Clark,  J.,  did  not  sit :  the  others  concurred. 
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Hillsborough,  \ 
June,  1896.    S 

Gage  ^  a.  v.  DeCourcey  ^  a. 


A  creditor  is  bound  by  his  mutual  agreement  with  other  creditors  for  the  dis- 
charge of  their  respective  claims  upon  the  payment  of  less  than  the  sums 
due,  although  other  claims  against  the  debtor  have  been  paid  in  full  with 
knowledge  of  all  the  creditors. 

Assumpsit,  for  the  balance  of  an  account  remaining  after  the 
payment  of  fifty  per  cent  in  compliance  with  an  agreement  en- 
tered into  by  the  plaintife  with  the  defendants  and  mutually 
with  the  defendants'  other  creditors,  by  which  the  creditors 
agreed  to  accept  fifty  per  cent  in  discharge  of  their  respective 
claims.  Facts  found  by  the  court.  Before  signing  the  agree- 
ment, the  plaintiffs  insisted  upon  payment  in  full  for  three  orders 
of  goods  recently  purchased  by  the  defendants,  on  the  ground 
that  the  goods  were  obtained  with  a  view  to  failure.  Bimilar 
payments  were  made  to  others.  All  the  creditors  knew  of  these 
payments.  The  court  ordered  a  verdict  for  the  defendants,  and 
the  plaintiffs  excepted. 

Alpheus  C.  Osgoody  for  the  plaintiffs. 

David  A.  Taggart,  for  the  defendants. 

Pike,  J.  The  plaintiffi  were  bound  by  their  contract.  The 
agreement  of  the  other  creditors  to  accept  fifty  per  cent  of  their 
claims  was  a  suflicient  consideration  for  the  plaintiffs'  like  agree- 
ment. Tnmball  v.  Tiltm,  21  N.  H.  128, 143;  Allen  v.  Cheever, 
61  K  H.  32.  The  prior  payments  in  ftiU  were  made  with  the 
knowledge  of  all  the  creditors ;  and  the  general  finding  for  the 
defendants  shows  that  they  were  not  made  in  fraud  of  the 
agreement. 

Exception  overruled. 
Clark,  J.,  did  not  sit:  the  others  concurred. 
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Cheshire,    > 
June,  1896.  ( 

MuNROB  V.  Wilson  ^  a. 

An  action  for  the  recovery  of  real  estate,  begun  twenty-nine  years  after  the 
right  first  accrued  to  the  plaintiff  and  ten  years  after  the  removal  of  the 
disability  of  minority,  cannot  be  maintained  against  the  grantees  of  one 
who  was  in  open,  visible,  exclusive,  notorious,  and  uninterrupted  pos- 
session of  the  demanded  premises  for  more  than  forty-five  years. 

Writ  of  Entry.  Facts  found  by  a  referee.  Judgment  was 
ordered  for  the  defendants,  subject  to  the  plaintiflT's  exception. 

SUas  Hardy  and  Eleazer  L.  Waterman  (of  Vermont),  for  the 
plaintiff. 

Baichelder  ^  FauUmer  and  Amos  J".  JBfaAre,  for  the  defendants. 

Chase,  J.  Lewis  Munroe  at  the  time  of  his  death,  July  26, 
1841,  was  the  owner  of  the  premises  in  dispute,  subject  to  a 
mortgage  given  by  him  to  Abel  Angier,  April  6, 1840,  and  was 
in  possession.  He  died  intestate,  and  left  a  widow,  Ann,  and 
three  minor  children,  Julia,  Adna  L.,  and  Charles  R.  The  only 
interest  the  widow  had  in  the  premises  was  a  right  of  dower. 
The  homestead  right  was  not  created  until  ten  years  later  fLaws 
1851,  c,  1089),  and  the  right  to  waive  dower  and  take  a  portion  of 
the  estate  in  fee  in  such  a  case,  not  until  1872.  Laws  1872,  c.  41 ; 
Laws,  ed.  1830,  p.  351.  It  does  not  appear  that  the  widow's 
dower  was  ever  assigned  to  her.  One  of  the  children,  Julia, 
died  under  age  and  unmarried.  Upon  her  death  her  interest  in 
the  real  estate,  derived  by  descent  from  her  father,  descended  to 
her  brothers  in  equal  shares,  to  the  exclusion  of  her  mother.  Laws, 
ed.  1830,;?.  351;  R.  8.,  o.  166,5.  2;  P.  8.,  c.  196,5.  2;  Crowett 
V.  doughy  23  N.  H.  207.  It  thus  appears  that  Charles  R.,  upon 
the  death  of  his  father,  became  seized  of  one  undivided  third 
part  of  the  premises,  subject  to  the  Angier  mortgage  and  his 
mother's  right  of  dower  (Laws,  ed.  1830,2?.  351);  and  upon  the 
death  of  his  sister,  he  became  seized  of  an  additional  undivided 
sixth  part,  making  his  whole  interest  at  his  decease  one  undivided 
half.  The  plaintiff  is  his  only  child,  and  claims  his  half  by  de- 
scent. 

Angier  conveyed  the  premises  to  Melvin  Wilson,  by  a  quit- 
claim deed  dated  November  3,  1847,  and  recorded  March  31, 
1848.  Wilson  had  previously  (June  19, 1845^  married  Ann,  the 
widow  of  Lewis  Munroe,  and  was  in  possession  of  the  premises 
when  they  were  conveyed  to  him,  and  continued  in  possession 
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until  his  death,  April  7,. 1898,  a  period  of  more  than  forty-five 
jeare.  After  Munroe's  death,  iofl  widow,  with  their  children, 
occupied  the  premises  until  her  marriage  with  Wilson,  and  after 
that  they  resided  there  with  Wilson,  sne  until  her  death,  July 
17,  1875,  and  the  children  until  they  became  of  age.  The 
plaintiff  was  born  upon  the  premises,  August  28,  1862,  and  lived 
there  until  his  marriage  m  1888,  with  the  exception  of  two 
years.  After  his  mother's  death  in  1864,  he  was  a  member  of 
Wilson's  family.     The  defendants  claim  under  Wilson. 

It  is  understood  from  the  referee's  report,  that  after  Wilson 
received  the  deed  from  Angier  his  possession  was  held  under 
it  and  was  open,  visible,  exclusive,  notorious,  and  adverse  to  all 
conflicting  rights.  The  mortgage  of  the  premises  by  him  and  his 
wife,  March  80, 1848,—  only  about  three  months  aft;er  the  date 
of  the  deed, —  and  the  conveyances  by  him  of  portions  of  the 
premises  in  1850,  1868, 1878, 1885, 1889,  and  1891,  do  not  admit 
of  any  other  conclusion.  They  were  unequivocal  acts,  hostile 
to  the  title  of  the  heirs.  The  facts  differ  materially  from  those 
in  Livingston  v.  Pender^ast^  34  N.  H.  544,  and  leave  no  ground 
for  a  presumption,  as  m  that  case,  that  his  possession  was  held 
by  virtue  of  his  wife's  ri^ht  of  dower  and  tne  children's  inher- 
ited interests.  Such  bem^  the  character  of  his  possession,  it 
disseized  the  heirs  and  entitled  them  to  bring  an  action  to  re- 
cover possession.  Their  mother's  right  of  dower  did  not  post- 
pone nor  interfere  with  their  right  of  action.  It  was  a  mere 
right  to  have  dower  set  off  to  her.  If  the  heirs,  within  one 
month  aft^r  a  demand,  did  not  set  out  and  assign  a  just  third  of 
the  premises  to  her  as  dower,  she  could  recover  the  same,  to- 
gether with  damages  for  their  neglect,  in  an  action  begun  by  a 
writ  of  dower.  Laws,  ed.  1880,  p.  588.  Before  an  actual  set-off, 
she  was  not  seized  of  any  estate  in  the  premises  and  was  not  en- 
titled to  possession  as  against  the  heirs.  Co.  Lit.  34,  87  b; 
Johnsm  v.  Morse,  2  K  H.  48,  49 ;  Robk  v.  Flanders,  33  N.  H. 
524 ;   Tidd  v.  Quinn,  52  N.  H.  341 ;  Babb  v,  Babb,  61  N.  H.  142. 

The  disseizin  of  the  heirs  by  Wilson  and  its  continuance  for 
€0  lon^  a  period,  without  the  existence  of  any  intervening  estate 
and  without  any  assertion  of  their  claim,  barred  their  rights  in 
the  premises.  Forest  v.  Jackson,  56  N.  H.  357 ;  Clark  v.  Clough, 
65  N.  H.  43,  78.  There  has  been  no  material  change  in  the 
statute  of  limitations  applicable  to  this  state  of  facts  since  the  act 
of  June  19, 1805.  Laws,  ed.  1830,  p.  74;  R.  S.,  c.  181,  ss.  1,  2; 
O.  S.,  c.  202,  ss.  1,  2;  G.  L.,  c.  221,  ss.  1,  2;  P.  8.,  c.  217,  ss,  1,  2. 
As  expressed  in  the  Revised  Statutes,  it  is  as  follows :  "  No  action 
for  the  recovery  of  any  real  estate  shall  be  maintained,  unless 
such  action  is  brought  within  twenty  years  after  the  right  first 
accrued  to  the  plaintiff  or  to  any  person  under  whom  he  claims, 
to  commence  an  action  for  the  recovery  thereof.    If  the  person 
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first  entitled  to  maintain  an  action  .  .  .  was  within  the  a^e  of 
twenty-one  years  .  .  .  at  the  time  such  right  accrued,  such  ac- 
tion may  be  commenced  within  five  years  after  such  disability 
is  removed." 

Charles  R.  Munroe,  having  been  born  July  29,  1838,  waa 
about  nine  years  old,  November  3, 1847,  when  Wilson's  posses- 
sion under  color  of  title  began,  and  he  lived  until  February  16, 
1865,  or  more  than  seventeen  years  after  that.  During  the  last 
five  and  a  half  years  of  his  life  he  was  of  a^e  and  capable  of  de- 
fending his  right  in  an  action.  The  plaintifi  then  succeeded  to 
his  right,  being  about  two  and  a  half  years  old.  The  statute, 
having  begun  to  run  in  Charles  R.'s  lifetime,  was  not  inter- 
rupted by  the  succession  of  a  minor  to  his  right.  Wallace 
V.  Fletcher^  80  N.  H.  434.  If  the  time  that  elapsed  before 
Charles  B.'s  death  were  ignored,  and  the  statute  began  to  run 
then,  more  than  twenty-nine  years  intervened  between  that 
event  and  the  date  of  the  plaintiff's  writ,  March  16,  1894,  dur- 
ing the  last  ten  and  a  half  years  of  which  the  plaintiff  was  under 
no  disability.  It  appears,  also,  that  the  plaintiff  had  actual  no- 
tice that  Wilson's  possession  was  under  a  claim  adverse  to  his 
title,  for  he  purchased  a  portion  of  the  premises  of  Wilson  or  his 
grantee. 

Exception  overruled. 
Clark,  J.,  did  not  sit:  the  others  concurred. 


Cheshire,    } 
June,  1896.  \ 

Stratton,  JEr'x,  ^  a.y  Ap'ts,  v.  Stratton  ^  a. 

08  5821      The  construction  of  a  will  is  the  ascertainment  of  the  testator^s  expressed 

■^      -:  intention. 

71  233  The  contents  of  the  will,  the  situation  of  the  testator  with  reference  to  sur- 
rounding circumstances,  his  family,  the  legatees  and  devisees  under  the 
will,  the  nature  and  situation  of  his  property,  facts  tending  to  place  the 
court  in  the  position  of  the  testator,  are  competent  evidence  upon  the  ques- 
tion what  the  testator  meant  by  the  words  he  used. 

Probate  Appeal,  from  a  decree  of  distribution  upon  the  estate 
of  Isaac  Stratton.  Trial  by  the  court.  The  parties  agreed  that 
the  case  should  be  considered  as  a  bill  in  equity  for  the  construc- 
tion of  the  will  and  codicil  thereto  of  said  Stratton.  The  mate- 
rial parts  thereof  are  as  follows : 
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"  Third.  I  give  and  bequeath  unto  my  granddaughter,  Bessie 
K.  Stratton,  ten  dollars;  this  with  the  property  that  I  gave  her 
deceased  father  that  will  come  into  her  possession  at  my  decease 
will  make  her  share  of  my  property. 

"After  paying  off  the  legacies  to  my  grandchildren,  funeral 
charges  and  debts,  I  will  and  bequeath  the  remaining  part  of 
property  as  follows  : 

"  First  I  give  and  bequeath  unto  my  beloved  wife,  Lucy  E. 
Stratton,  one  half  of  my  household  furniture  and  my  gold  watch 
and  chain.  I  also  give  and  bequeath  unto  her,  one  third  of  my 
real  estate  and  personal  property.     I  will  and  decree  her  the  right 

Erivilege  of  taking  as  a  part  of  her  share  of  her  dower,  my 
ouse  in  Keene,  No.  28  Court  street,  for  ($2,600)  twenty-tive  hun- 
dred dollars,  including  all  the  gas  fixtures  and  lighting  apparatus^ 
furnace  and  stoves  and  water  apparatus  belongmg  to  the  house. 
The  above  bequest  is  to  be  her  dower. 

"  Second.  I  give  and  bequeath  unto  my  son,  Menzies  E.  Strat- 
ton, one  third  of  my  real  estate  and  personal  property,  excepting 
my  household  furniture,  music-box,  and  watch.  Whereas  I  lent 
him  $300,  December,  1881,  and  his  bank  note  of  two  hundred 
dollars  that  I  signed,  dated  September,  1882, 1  paid  for  him,  I 
therefore  decree  that  ($500)  five  hundred  dollars  may  be  taken 
from  his  legacy  with  no  interest. 

"  Third.  I  give  and  bequeath  unto  my  daughter,  Josephine 
W.  Richardson,  one  half  of  my  household  furniture  and  music- 
box.  I  also  give  and  bequeath  unto  her,  the  use  and  income  of 
one  third  of  my  real  estate  and  personal  property  during  her  life^ 
since  she  is  well  off  and  has  no  issue.  I  will  and  decree  the- 
same  property  unto  mv  grandson,  Edwin  W.  I.  Stratton,  to  come 
into  possession  of  it  after  the  decease  of  my  daughter.  I  decree 
that  there  shall  be  no  bondsmen  required  of  my  daughter  for  the 
safe  keeping  of  the  property  willed  to  my  grandson,  and  if  she 
thinks  it  expedient  she  may  pay  him  such  portions  of  his  legacy 
while  she  is  living,  as  he  may  happen  to  need,  and  take  his  re- 
ceipt for  the  same.  If  my  grandson  decease  before  my  daughter, 
without  wife  or  issue,  then  at  the  decease  of  my  daughter,  it 
shall  revert  to  my  legal  heirs,  including  my  wife,  Lucy,  as  one 
equal  with  them." 

The  codicil  is  as  follows : 

'*  Know  all  men  by  these  presents,  that  I,  Isaac  Stratton  of  the 
town  of  Keene,  in  the  County  of  Cheshire  and  State  of  New 
Hampshire,  considering  the  uncertainty  of  this  life  and  being  of 
sound  mind  and  memory,  do  make  and  declare  and  publish  this 
my  last  codicil  to  my  foregoing  will,  made  the  24th  day  of  Jan- 
uary, 1891. 

"  Whereas  my  daughter,  Josephine  W.  Richardson,  has  de- 
ceased since  the  date  of  my  will,  I  hereby  revoke  that  part  of 
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my  will  to  my  deceased  daughter,  and  give  and  bequeath  unto 
my  wife,  Lucy,  the  same  household  furniture  that  I  willed  to  my 
deceased  daughter.  I  also  will  and  decree  that  my  wife,  Lucy, 
shall  take  the  place  in  relation  to  my  grandson's  legacy  that  is 
stipulated  in  my  foregoing  will  to  my  daughter  Josephine. 

"  Whereas  my  daughter,  Josephine  wT  Richardson,  left  con- 
siderable pronerty,  and  if  I  decease  before  her  estate  is  settled, 
And  in  the  end  the  law  gives  me  her  property,  I  will  and  bequeath 
the  same  in  equal  parts  to  my  wife,  Lucy,  and  my  son,  Menziea 
fitratton,and  my  grandson,  Edwin  W.  L  Stratton,  andmy  grand- 
<iaughter,  Bessie  Kendall  Stratton,  her  last  year's  school  expenses 
to  be  deducted  from  her  share,  because  it  is  expected  that  Jose- 
phine W.  Richardson's  estate  will  have  to  pay  the  bill." 

The  testator's  daughter,  Josephine  W.  Kicnardson,  mentioned 
in  the  will  and  codicil,  died  in  Chicago,  July  24, 1891,  leaving 
property  of  the  estimated  value  of  from  forty  to  fifty  thousand 
dollars.  She  left  a  husband,  Lloyd  D.  Richardson,  surviving  her, 
but  no  lineal  descendants.  There  was  a  dispute  as  to  her  domi- 
<cile.  The  husband  claimed  it  was  in  Illinois,  and  that  under  the 
laws  of  that  state  he  would  inherit  all  her  estate,  to  the  exclusion 
of  the  father.  The  father  claimed  it  was  in  Arkansas,  and  that 
under  the  laws  of  that  state  he  would  inherit  all  her  estate,  to 
the  exclusion  of  the  husband.  The  codicil  was  made  by  the  tes- 
tator before  the  estate  of  his  daughter,  Josephine  W.  Richardson, 
was  settled.  March  20, 1898,  subsequent  to  the  making  of  the 
codicil  and  before  the  testator's  death,  the  testator  made  a  settle- 
ment with  Lloyd  D.  Richardson,  the  husband  of  Josephine  W., 
by  which  he  received  the  sum  of  twenty  thousand  dollars,  in 
four  promissory  notes  signed  by  one  Reynolds  and  indorsed  by 
Richardson,  for  his  claim  as  heir  to  his  daughter's  estate,  and  as- 
signed his  claim  to  Richardson.  Notice  of  the  assignment  was 
S' ven  by  Isaac  Stratton  to  the  administrator  of  Josephine  W. 
ichardson's  estate. 

The  probate  court  ordered  and  decreed  that  the  twenty  thou- 
sand dollars  and  interest,  received  as  before  stated  under  the 
agreement  with  Richardson,  be  distributed  among  and  paid  to 
the  legatees  named  in  the  codicil  to  the  will,  namely,  Lucy  E. 
Stratton,  Menzies  E.  Stratton,  Edwin  W.  I.  Stratton,  and  Bessie 
Kendall  Stratton.  The  appellants  claim  that  this  money  should 
be  distributed  according  to  the  terms  of  the  will  and  not  accord- 
ing to  the  codicil,  and  appeal  from  the  decree  of  the  judge  of 
probate. 

Silas  Hardy  and  Ekazer  i.  Waterman  (of  Vermont),  for  the  ap- 
pellants. 

Charles  H.  Hersey  and  Batchelder  ^  Faulkner j  for  the  appellees. 
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Parsons,  J.  The  agreement  of  the  parties  that  the  present 
proceeding,  which  is  an  appeal  from  a  decree  for  final  distribu- 
tion of  the  estate,  determining  who  are  entitled  to  take  as  lega- 
tees nnder  the  will  and  codicil,  shall  be  treated  as  a  bill  in  equity 
by  the  executors  for  a  construction  of  the  will  and  codicil,  ren- 
ders it  unnecessary  to  consider  whether  the  decree  of  the  pro- 
bate court  attempting  to  settle  the  construction  of  the  will  and  to 
determine  the  rights  of  the  parties  to  the  fund  in  the  hands  of 
the  executors  {Imyes  v.  Hayes ^  48  N.  H.  219,  229)  is  within  the 
jurisdiction  of  that  court,  or  whether,  in  other  words,  the  deci- 
sion in  Hayes  v.  Hayes,  48  N.  H.  219,  would  embrace  the  present 
case. 

Subsequent  to  the  making  of  his  will,  in  which  he  disposed  of 
all  his  property,  the  testator  found  that  by  the  death  of  his  daugh- 
ter he  might  receive  a  considerable  accession  to  his  estate ;  and 
immediately  before  it  was  determined  what,  if  anything,  he 
should  so  receive,  he  executed  a  codicil  to  his  will,  in  which,  after 
making  certain  changes,  rendered  necessary  or  advisable  by  the 
death  of  his  daughter,  he  provides  that  "  Whereas  my  daugh- 
ter, Josephine  W.  Richardson,  left  considerable  property,  and  if 
I  decease  before  her  estate  is  settled,  and  in  the  end  the  law  gives 
me  her  property,  I  will  and  bequeath  the  same,"  etc.  At  the 
time  of  the  making  of  the  codicil  it  was  uncertain  what,  if  any- 
thing, the  testator  would  receive  from  the  daughter's  estate.  The 
testator,  as  her  father,  and  L.  D.  Richardson,  her  husband,  enter- 
taining opposing  views  of  the  forum  by  whose  law  the  estate 
should  legally  be  administered,  each  claimed  the  whole.  Subse- 
quently the  testator  made  a  settlement  with  L.  D.  Richardson, 
the  husband  of  the  deceased  daughter,  by  which  the  testator  re- 
ceived the  sum  of  twenty  thousand  dollars  for  his  claim  as  his 
daughter's  heir  and  assigned  such  claim  to  the  husband.  The 
only  question  raised  between  the  parties  is  whether  the  proceeds 
of  this  settlement  should  be  distributed  according  to  the  provi- 
sions of  the  will,  or  those  of  the  codicil.  The  determination  of 
this  question, like  other  questions  arising  upon  the  construction  of 
a  will,  turns  upon  the  testator's  intention  as  expressed  in  the  will 
and  codicil,  which  together  are  his  will.  The  construction  of  the 
will  is  the  ascertainment  of  the  testator's  expressed  intention, — 
what  he  meant  by  what  he  said, — which  is  to  be  determined  by 
the  court  as  a  question  of  fact  and  not  by  the  application  of  arbi- 
trary rules  of  law.  Edgerly  v.  Barker^  66  IS".  H.  434,  447  ;  Doien 
v.  Doten,  66  N.  U.  331,  339;  Rice  v.  Society,  56  N.  H.  191,  197, 
198,  208;  Brown  v.  BartUtt,  58  K  H.  511 ;  Kimball  v.  Lancaster, 
60  K  H.  264;  Goodale  v.  Mooney,  60  K  H.  528,  534,  585 ;  San- 
bom  V.  Sanborn,  62  N.  H.  631,  643 ;  Kennard  v.  Kennard,  63  N.  H. 
303,  310 ;  Bodwell  v.  Nutter,  63  N.  H.  446  \  Kimball  v.  Society,  65 
N.  H.  139, 150.     Everything  contained  within  the  instrument 
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itself  is  tompetent  evidence  upon  the  question  of  intention. 
Hall  V.  Chaffee,  14  N.  H.  215;  Sheafe  v.  Cushmg,  17  N.  H.  608; 
Healey  v.  Toppan,  45  K  H.  243,  264;  Perkins  v.  Mathes,  49  N.  H. 
107,  110.  The  situation  of  the  testator,  the  surrounding  circum- 
stances, his  family  and  relatives,  the  devisees  and  legatees,  the 
nature,  amount,  and  situation  of  his  property,  facts  tending  to 
place  the  court  in  the  position  of  the  testator,  constitute  evidence 
competent  for  our  consideration  upon  the  issue  of  what  he  meant 
by  the  words  used.  Webster  v.  Atkiason,  4  N.  H.  21,  23 ;  TUtcn  v. 
mm,  32  K  H.  257,  263;  Goodhue  v.  dark,  37  N.  H.  525;  Per^ 
kins  V.  Maihes,  49  N,  H.  107 ;  Rice  v.  Society,  56  K  H.  191, 197 ; 
Kennard  v.  Kennard,  63  N.  H.  303,  310. 

Giving  due  weight  to  the  competent  evidence  disclosed  bv  the 
instrument  itself  and  the  surrounding  circumstances  which  ap- 
pear in  the  case,  it  is  clear  the  testator  intended  by  the  codi- 
cil to  provide  for  the  just  disposition  among  the  claimants  to  his 
bounty  of  the  previously  unexpected  accession  to  his  estate  which 
at  the  time  of  the  making  of  the  codicil  he  expected  miffht  result 
from  the  death  of  his  daughter.  The  only  substantial  difference 
between  the  codicil  and  the  provisions  of  the  will  for  the  distri- 
bution of  the  residuum  of  the  estate,  is  that  by  the  codicil  the 
expected  accession  from  his  daughter's  estate  is  divided  into  four 
parts,  one  of  which  is  given  to  his  granddaughter,  Bessie  K. 
Stratton,  while  the  residuum  by  the  willis  given  to  the  three  who 
receive  the  remaining  shares  under  the  codicil.  By  the  will  only 
a  nominal  legacy  is  given  the  granddaughter,  for  the  reason 
therein  stated  that  the  testator  had  already  given  her  father  the 
share  of  his  property  to  which  she  was  entitled  and  which  would 
become  hers  upon  the  testator's  death.  Having  carefully  divided 
the  estate  which  was  then  his  by  the  will,  by  the  codicil  the  un- 
expected accession  which  could  not  have  been  anticipated  in  any 
previous  gift  to  his  granddaughter's  father  is  equitably  appor- 
tioned by  giving  her  a  share  therein.  The  intent  of  the  testator 
by  the  codicil  being  clear  to  dispose  of  such  estate  as  should  come 
from  his  daughter,  no  rule  of  law  or  reasonable  construction  of 
the  language  used  prevents  us  from  giving  effect  to  that  intent. 
The  language,  "  If  I  decease  before  her  estate  is  settled  and  in 
the  end  the  Taw  gives  me  her  property,"  does  not  import  a  con- 
dition which  requires  us  to  hold  that  the  testator  did  not  intend 
to  dispose  of  this  estate  only  in  the  event  that  his  claim  should 
not  be  adjusted  until  after  his  decease,  or  as  a  result  of  a  judicial 
determination. N  The  receipt  and  assignment  given  his  son-in-law 
by  him  and  the  notice  served  upon  the  executors  are  sufficient 
evidence  that  the  parties  understood  they  were  making  an  ad- 
justment of  their  conflicting  claims  by  which  each,  in  effect, 
would  receive  substantially  one  half  the  estate ;  and  the  fact 
that  the  father  assigned  his  whole  claim  to  the  husband  and  ac- 
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cepted  his  notes  in  payment  does  not  make  the  real  transaction 
different  from  what  it  would  have  been  had  they  provided  that 
the  daughter's  administrator  should  pay  one  half  the  estate  to 
each,  nor  does  it  transform  what  the  parties  understood  as  a  set- 
tlement of  their  controversy  into  a  gift  by  the  son-in-law  to  the 
father.  The  intention  of  the  testator  that  the  codicil  should 
operate  onlv  on  the  fund  which  might  be  derived  from  his  claim 
to  his  daughter's  estate,  renders  thelegacies  thereingiven  specific 
(Wallace  v.  Wallace,  23  N.  H.  149,  154;  Ford  v.  Mrd,  23  K  H. 
212 ;  Loring  v.  Woodward,  41  N.  H.  391),  and  the  codicil  can 
operate  onljr  upon  such  fund. 

(considering  the  proceeding,  as  requested  by  the  parties,  as  a 
bill  for  the  construction  of  the  will,  our  conclusion  is  that  such 
of  the  estate  of  the  testator  as  was  derived  from  the  settlement 
with  L.  D.  Richardson,  which  is  now  in  the  hands  of  the  execu- 
tors, should  be  distributed  as  provided  by  the  codicil. 

Case  discharged. 

Wallace,  J.,  did  not  sit :  the  others  concurred. 


Sullivan, 
Jane,  1896. 


Newport  v.  Unity. 


I  od   6dt| 
Beal  estate  with  appurtenances  thereto  used  for  water-works,  when  owned        |fg9  44c| 

by  one  town  and  situate  in  another,  is  not  exempted  from  taxation  in  the 

town  in  which  it  is  located,  under  P.  S.,  c.  55,  5.  2. 
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Petition,  for  abatement  of  taxes.  Facts  affreed.  Under  the  ^\  |^ 
authority  of  c.  169,  Laws  1895,  the  town  of  Newport  owns  and  — 
operates  water-works  constructed  and  used  for  extinguishing 
fires  and  other  public  purposes.  The  town  charges,  and  collects 
from,  those  of  its  inhabitants  who  use  the  water,  reasonable  tolls 
for  the  water  used  by  them  respectively.  A  tract  of  land  con- 
taining an  acre  and  a  quarter,  situated  in  Unity  at  the  outlet  of 
Gilman  pond,  with  a  dam  and  appurtenances  upon  it,  and  a  line 
of  main  pipe  underground  extending  from  the  dam  to  the  cen- 
tral village  in  Newport,  form  a  part  of  the  works.  In  April, 
1895,  the  selectmen  of  Unity  taxed  to  the  plaintiffs  said  land 
and  appurtenances  and  the  portion  of  said  main  pipe  within  the 
limits  of  Unity. 
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Albert  S,  Wait  and  Levi  W.  Barton^  for  the  plaintiffs.  In 
March,  1894,  the  town  of  Newport,  in  its  capacity  as  a  public 
municipal  corporation,  in  view  of  the  public  needs  and  with  a 
sole  regard  for  the  public  interests,  determined  to  provide  itself 
with  a  better  supply  of  water  than  it  then  possessed.  It  is  plain 
from  the  votes  then  passed  that  the  sole  purpose  and  object  were 
the  public  interest  and  welfare.  The  water  is  taken  from  the 
Gilman  pond,  situate  in  the  town  of  Unity,  but  one  of  the  pub- 
lic waters  of  the  state,  in  which  there  is  and  can  be  no  private 
ownership.  This  enterprise,  purely  public  in  its  purposes  and 
objects,  not  in  the  private  interests  of  the  inhabitants  of  New- 
port, not  in  the  private  interests  of  the  inhabitants  of  New- 
port in  its  corporate  capacity,  but  in  the  general  interests  of  the 
whole  public,  as  much  as  are  its  highways  or  its  schools,  is  ex- 
pressly authorized  by  c.  169,  Laws  1896.  Is  an  enterprise  of 
this  nature,  authorized  by  the  public  law  of  the  state,  because 
the  public  waters  of  the  state  are  conveyed  through  a  sister 
town,  liable  to  have  the  appliances  for  conveying  that  water 
taxed  by  the  latter  town  ?  That  it  was  competent  to  the  legis- 
lature to  have  made  the  grant  subject  to  taxation  by  Unity,  as  it 
may  in  its  discretion  subject  any  other  property  held  for  munici- 

Eal  purposes  to  taxation,  we  do  not  deny.  The  grant  was  made, 
owever,  without  any  such  burden,  and  no  general  legislation 
subjects  such  property  to  taxation.  The  case  raises  two  ques- 
tions, (1)  as  to  the  aqueduct,  or  main  pipe,  and  (2)  as  to  the  acre 
and  a  quarter  of  land. 

I.  Towns  are  public  cort)orations,  existing  not  by  their  own 
volition,  or  b^  any  choice  of  their  own,  or  of  their  inhabitants. 
They  are  divisions  of  the  state,  formed  by  the  sovereign  power 
for  the  purposes  of  public  administration,  and  in  order  to  better 
provide  for  the  public  welfare.  1  Dill.  Mun.  Cor.,  ss,  23,  28,  29 ; 
Eastman  v.  Meredith,  36  N.  H.  284 ;  Hill  v.  Boston,  122  Mass. 
344.  If  in  any  case  special  powers  are  conferred  upon  towns  or 
upon  any  one  town,  it  is,  or  should  be,  always  in  the  public  in- 
terest. No  legislation  conferring  special  powers,  upon  towns 
with  a  view  to  provide  for  or  further  private  interests  can  be 
legitimate.  The  presumption  must  therefore  be,  that  in  grant- 
ing or  conferring  powers  upon  towns,  whether  by  legislation  of 
funeral  application  or  by  special  acts,  the  legislature  has  the  pub- 
ic interest  and  the  public  welfare  alone  in  view.  In  the  exer- 
cise of  these  powers  towns  are  but  performing  a  public  duty,  one 
which  they  have  not  voluntarily  assumed,  and  cannot  neglect 
without  being  derelict  in  duty.  In  performing  the  duties  thus 
prescribed  to  them,  towns  are  obliged  t«  incur  large  expenses, 
for  which  their  inhabitants  are  compelled  to  submit  to  taxation. 
In  the  case  at  bar,  all  the  inhabitants  of  Newport  are  taxed  to 
pay  the  expenses  of  this  enterprise ;  individuals  taking  and  pay- 
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ing  tolls  for  the  water  are  again  taxed  to  the  amount  of  the  tolls 
for  the  expenses  of  the  same  enterprise.  If  the  town  in  its  cor- 
porate capacity  is  taxed  in  Unity  upon  the  aqueduct,  that  is  an- 
other tax  upon  the  same  subject-matter,  a  method  of  dealing 
with  an  enterprise  of  public  beneficence  sufficiently  penal,  we 
should  think,  to  discourage  similar  enterprises  elsewhere,  if  not 
te  prove  fatal  to  the  one  with  which  we  are  now  dealing. 

We  do  not  by  any  means  lose  sight  of  the  case  of  Lake  Co.  v. 
Gilford^  64  N.  H.  337,  nor  do  we  question  in  the  least  the  just- 
ness of  the  doctrine  of  that  case.  That  was  a  purely  private  un- 
dertaking, commenced  and  prosecuted  exclusively  for  the  pur- 
poses of  private  gain,  and  the  tax  was  upon  the  private  individ- 
ual ownership  in  a  reservoir  of  water,  neither  of  which  circum- 
stances is  an  element  in  the  case  at  bar.  In  this  case  the  town 
of  Newport  owns  no  reservoir ;  it  has  a  mere  license,  revokable 
at  any  time  by  the  state,  to  draw  water  from  one  of  the  public 
fountains.  It  is  not,  in  this  case,  a  reservoir  that  is  taxed,  but  in 
addition  to  the  acre  and  a  quarter  of  land,  the  aqueduct  or  pipe 
by  means  of  which  the  water  is  utilized,  neither  of  which  was 
true  in  Lake  Co.  v.  Gilford. 

Among  the  authorities  in  support  of  the  proposition,  as  a  gen- 
eral rule,  that  a  public  corporation  is  not  taxable  for  property  it 
holds  for  public  purposes,  are  the  following :  Worcester  County 
V.  Worcester^  116  Mass.  193 ;  People  v.  Salomon,  51  111.  87 ;  Di- 
rectors V.  Manhdmy  42  Pa.  St.  21;  Wharf  Co.  v.  GalvesioUy 
68  Tex.  14 ;  People  v.  Doe^  36  Cal.  220 ;  Louisville  v.  Common' 
wealth,  1  Duv.  (Ky.)  295.  "  It  is  always  to  be  assumed  that  the 
general  language  of  statutes  is  made  use  of  with  reference  to 
taxable  subjects,  and  the  property  of  municipalities  is  not  in  any 

S roper  sense  taxable."  Cool.  Tax.  131.  State  v.  Gaffney^  34 
r.  J.  Law  131,  applies  the  doctrine  to  a  state  of  facts  much  like 
those  in  the  case  at  bar,  and  holds  that  the  aqueduct  and  land 
were  not  taxable.  See,  also.  United  States  v.  JRailroady  17  Wall. 
822.  Although  not  in  point  in  its  facts,  the  discussion  of  the 
nature  of  municipal  corporations  and  their  relations  to  the  state 
and  the  public,  in  Eastman  v.  Meredith^  36  N.  H.  284,  bear  much 
weight,  as  it  seems  to  us,  upon  the  question  now  before  the 
court,  and  are  strongly  corroborative  of  the  views  upon  which 
we  insist. 

"We  contend,  further,  that  the  taxation  of  this  aqueduct  is  in- 
consistent with  the  grant  of  c.  169,  Laws  1895.  That  act 
assumes  the  public  character  of  the  rights  granted,  confers  upon 
Newport  the  right. to  appropriate  one  of  the  public  waters  of  the 
state,  and  the  power  of  eminent  domain  for  the  purposes  of 
their  exercise  and  enjoyment.  The  taxation  of  this  privilege 
as  private  property  is  inconsistent  with  the  intention  of  this 
grant  and  tends  to  that  extent  to  defeat  it. 
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II.  As  to  the  acre  and  a  quarter  of  land  acquired  by  Newport 
for  the  purposes  of  the  enterprise,  the  taxation  of  that  may 
stand  to  some  extent  on  different  grounds ;  but  the  right  to  tax 
it  is  contrary  to  the  whole  line  of  cases  which  hold  that  property 
held  by  public  corporations  for  public  purposes  is  not  subject  to 
taxation.  The  legislature  has  authorized  the  town  of  Newport  to 
acquire  and  hold  that  real  estate  for  the  public  purpose  in  ques- 
tion. Doubtless  that  authority  might  have  been  granted  with  the 
condition  that  the  property  should  be  subject  to  taxation  by  Unity ; 
but  as  it  was  not,  it  should  stand  upon  the  same  ground  as  real 
estate  held  in  general  by  public  corporations  for  public  purposes. 
Why  should  this  property  be  taxed  any  more  than  county 
farms,  jails,  and  court  houses  ?  Why  should  not  the  state  prison 
be  taxable  by  the  city  of  Concord  ?  It  is  said  that  Newport 
realizes  a  revenue  by  way  of  the  tolls  received  for  the  water 
used  by  its  citizens.  The  state  realizes  a  revenue  through  the 
labor  of  the  convicts,  and  the  counties,  from  the  work  done  at 
their  county  farms  and  houses  of  correction  ;  but  in  neither  of 
these  nor  any  like  cases,  have  we  heard  that  these  incidents  di- 
vest  the  property  of  its  public  character  and  reduce  it  to  that  ot 
mere  private  ownership.  Nor  is  the  town  of  Newport,  by  rea- 
son of  holding,  by  grant  of  the  same  sovereignty  by  which  it  has 
its  existence,  property  located  in  another  town,  any  less  a  public 
corporation.  The  fact  that  a  revenue  will  be  derived  from  this 
water  enterprise  does  not  divest  it  of  its  public  character,  or 
afford  any  reason  why  it  should  be  hampered  and  rendered  less 
useful  by  being  subjected  to  taxation.  State  v.  Gaffney^  supra^  is 
here  strongly  in  point. 

Another  view  of  the  case  seems  to  be  material.  The  taxes 
upon  the  land  and  aqueduct  are  assessed  separately  and  both  as 
non-resident,  as  they  should  be  according  to  Bowles  v.  Cloughy  55 
N.  H.  389.  As  to  the  practicability  of  collecting  the  tax  upon 
the  land,  there  can  be  no  question.  But  how  is  collection  of  the 
tax  upon  the  aqueduct  to  be  made  ?  It  is  settled  doctrine  that 
"  taxes  upon  real  estate  of  non-residents  .  .  .  can  only  be  col- 
lected by  a  sale  of  the  land  taxed,"  and  are  "  not  a  personal 
charge  against  the  non-resident  owner."  Dewey  v.  Stratfordy  42 
N.  H.  282 ;  Gocheco  Co.  v.  Strafford,  51  N.  H.  455, 471 ;  Bowks  v. 
Cloughy  supra.  A  sale  of  that  part  of  this  aqueduct  lying  in 
Unity,  which  is  the  subject  of  the  tax,  disconnecting  it  from  that 
part  lying  between  it  and  the  reservoir  in  Newport,  would  not 
only  render  the  whole  useless  and  convey  nothing  of  value,  but 
would  be  the  destruction  of  the  whole  property  itself.  A  sale 
could  not  convey  the  mere  material  of  the  aqueduct,  with  the 
right  to  remove  it,  for  two  reasons :  (1)  Because  there  is  no  license 
granted  by  the  landowners  to  enter  and  remove  the  pipe,  but 
only  to  convey  water  through  it  as  far  as  it  lies,  for  the  specific 
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purpose  named ;  and  (2)  because  such  a  right  conceded  treats  the 
property  as  a  personal  chattel,  whereas  by  the  statute  (P.  S.,  c.  55, 
^.  3^  it  is  to  be  taxed  as  real  estate.  Ilow  can  property  be  the 
Bubject  of  taxation,  the  very  effect  of  taxing  which  must  be  its 
destruction  ?  The  assumption  seems  to  involve  too  nearly  an  ab- 
surdity to  be  admitted  as  sound. 

It  may  possibly  be  argued  by  the  defendants,  in  view  of  the 
observations  of  the  court  in  Carpenter  v.  Dalion^  68  N.  H.  617, 
that  the  plaintiffs  should  be  left  to  their  chances  of  losing  title, 
or  having  a  cloud  thrown  over  it  if  payment  is  enforced  by  a  sale 
for  non-payment.  The  doctrine  of  Qirpenier  v.  Dalton  can  hardly 
be  held  applicable  to  this  case.  The  objection  here  is,  not  that 
the  plaintiffs  will  be  in  danger  of  losing  title  to  the  property  by 
a  sale ;  but  that  by  a  sale  no  purchaser  can  acquire  a  title,  for  the 
reason  that  such  a  sale  involves  the  destruction  of  the  property 
itself.  Caiyenter  v.  Dalton  left  the  parties  to  try  the  question  of 
title  in  a  future  suit.  Here,  whether  we  are  right  or  not  upon 
this  question,  there  will  be  no  dispute  with  a  purchaser  respect- 
ing the  title.  The  question  is,  can  there  be  any  sale  of  the  prop- 
erty assumed  to  be  taxed  ?  We  contend  that  there  cannot,  for 
the  reason  that  the  property  sold  cannot  exist. 

Ira  Colby y  for  the  defendants. 

Wallace,  J.  The  question  for  decision  is  whether  that  portion 
of  the  water-works  owned  by  the  town  of  Newport  within  the 
limits  of  the  town  of  Unity  is  subject  to  taxation  in  the  latter 
town.  The  act  (Laws  1895,  c.  169)  which  authorized  the  town  of 
NcAvport  to  construct  the  water-works  contains  no  provisions  in 
regard  to  their  taxation.  By  s.  3,  c.  55,  P.  S.,  "  Buildings,  mills, 
carding  machines,  factory  buildings  and  machinery,  wharves,  fer- 
ries, toll-bridges,  locks  and  canals,  and  aqueducts,  any  portion  of 
the  water  of  which  is  sold  or  rented  for  pay,  are  taxable  as  real 
estate."  This  section  of  the  statute  in  express  terms  subjects  to 
taxation  as  real  estate  "  aqueducts  any  portion  of  the  water  of 
which  is  sold  or  rented  for  pay."  The  town  of  Newport  charges 
"  those  of  its  inhabitants  who  use  the  water  reasonable  tolls  for 
the  water  used  by  them  respectively."  According  to  the  plain 
terms  of  the  statute,  its  water-works  are  taxable  as  real  estate, 
unless  they  are  excepted  as  "  real  estate  of  the  .  .  .  town  used 
for  public  purposes."     P.  S.,  c,  66,  s.  2.     This  last  section  in  ex- 

{)ress  terms  exempts  from  taxation  real  estate  of  the  town  used 
or  public  purposes.  Conceding  that  the  water-works  of  the  town 
of  Newport  are  used  for  public  purposes,  they  are  exempt  from 
taxation  by  this  statute,  if  this  exception  applies  to  property  of  a 
town  outside  its  geographical  limits.  But  the  exemption  extends 
only  to  real  estate  within  the  town,  which  is  owned  by  it  and 
used  for  public  purposes. 
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Prior  to  1867,  there  was  no  provision  of  the  statutes  exempt- 
ing the  real  estate  of  towns  from  taxation.  In  the  revision,  of 
1867  was  introduced  for  the  first  time  the  material  provision  in 
regard  to  the  exemption  of  town  property  from  taxation.  "  Real 
estate  ...  is  liable  to  be  taxed  except  .  .  .  property  of  the  state, 
county,  or  town."  Q.  S.,  c.  49,  s.  2.  This  provision  remains  sub- 
stantially the  same.  Q.  L.,  c,  68,  5.  2;  P.  S.,  c.  55,  s.  2.  In  1867, 
towns  had  no  general  authority  to  purchase  real  estate  outside 
their  limits.  Q.  S.,  c,  34,  ss.  3,  4,  9.  They  might  acquire  land 
outside  their  limits  as  a  gift  or  by  levy  in  the  collection  of  a  debt, 
but  they  were  not  then  authorized  to  buy  land  outside  their 
limits,  or  even  to  acquire  it  by  eminent  domain.  Subsequently, 
numerous  towns  and  cities  have  been  authorized  to  establish 
water-works  by  acts  broad  enough  to  authorize  them  to  take  and 
condemn  land  outside  their  limits.  If  there  were  at  the  time  of 
the  revision  of  1867  no  statutes  authorizing  towns  to  purchase 
real  estate  outside  their  limits,  it  seems  plain  that  the  statute  is 
not  necessarily  to  be  construed  as  exempting  such  property  from 
taxation.  The  legislature  could  not  have  had  it  in  mind.  Hence, 
when  they  subsequently  authorized  towns  and  cities  to  acquire 
for  public  purposes  lands  in  other  towns,  it  cannot  be  justly  pre- 
sumed that  they  intended  such  property  to  be  exempted  from 
taxation. 

The  purpose  of  this  statute  of  exemption  was  to  avoid  the  as- 
sessment and  collection  of  a  tax  upon  the  property  of  a  town 
used  for  public  purposes  by  the  people  of  the  town,  as  on  a  pound 
or  town  house,  for  the  reason  that  it  would  be  a  useless  and  un- 
necessary expense  and  trouble.  But  to  interpret  this  statute  so 
as  to  exempt  the  property  of  a  town  used  for  public  purposes, 
which  is  situate  in  another  town,  is  to  extend  the  exemption  be- 
yond the  reason  and  purpose  of  the  statute.  To  thus  interpret 
it,  would  be  to  give  it  a  meaning  which  would  make  its  operation 
unequal  and  not  in  accord  with  the  spirit  of  our  taxation  laws, 
which  are  based  upon  the  just  and  equal  distribution  of  the  bur- 
den of  public  taxes.  It  is  not  to  be  presumed  that  it  was  the 
intention  of  the  legislature  to  accomplish  so  unjust  a  result  as  to 
deprive  one  town  of  its  taxable  property  for  the  benefit  of  another, 
or  that  one  town  should  be  deprived  of  its  right  to  tax  property 
within  its  limits  which  was  used  for  public  purposes,  in  which  it 
or  its  people  had  no  interest  and  from  which  they  derived  no 
benefit,  and  which  were  beneficial  alone  to  some  other  town  and 
its  people.  This  doctrine  carried  to  its  legitimate  conclusion 
might  practically  bankrupt  some  of  our  smaller  towns  by  depriv- 
ing them  of  a  very  large  portion  of  their  territory  upon  which  to 
exercise  the  power  of  taxation ;  as,  for  example,  suppose  the  late 
Austin  Corbin  had  given  to  the  town  of  Newport  his  park,  sit- 
uate outside  the  limits  of  that  town  and  embracing  a  large  por- 
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tion  of  the  area  of  several  adjoining  towns.  It  would  require 
express  terms  to  warrant  a  holding  that  one  town  can  invade 
another  and,  by  taking  a  portion  of  the  territory  for  their  own 
benefit,  whether  the  purpose  be  in  a  legal  sense  public  or  private, 
subject  the  remaining  lands  of  such  town  to  a  heavier  burden  of 
taxation.  There  is  no  competent  evidence  that  this  was  the 
intent  of  the  legislature,  but,  on  the  contrary,  the  evidence  leads 
to  the  conclusion  that  it  was  their  intention  to  limit  the  exemp- 
tion to  property  of  the  town  used  for  public  purposes  and  situate 
within  its  limits. 

In  reaching  this  conclusion,  the  cases  cited  from  other  juris- 
dictions, as  Wayland  v.  Commissioners,  4  Gray  500,  West  Hartford 
V.  CommissimerSj  44  Conn.  860,  Rochester  v.  Rush^  80  N.  Y.  302, 
and  other  cases,  have  not  been  overlooked.  Some  of  these  deci- 
sions are  based  upon  special  statutes  not  applicable  here,  and 
some  of  them  hold  this  kind  of  property  exempt  from  taxation 
because  it  is  used  for  public  purposes.  But  this  decision  does 
not  necessarily  conflict  with  those,  for  the  reason  that  it  depends 
upon  the  special  provision  of  our  statute. 

Petition  dismissed. 
All  concurred. 


Grafton, 
Jane,  1896. 


Westoatb,  ExWj  v.  Haverhill  ^  a. 


When  a  bequest  is  made  to  a  town,  *<  the  interest  thereof  to  be  appropriated 
annually  to  and  among  the  school  districts  in  said  town  equally,"  and  after 
the  execution  of  the  will,  but  prior  to  the  decease  of  the  testator,  the  dis- 
tricts are  changed  by  consolidation  and  annexation,  the  income  is  to 
divided  between  existing  districts  in  proportion  to  the  number  of  scholars 
in  each  resident  in  the  town. 

Bill  in  Equity,  by  the  executor  of  the  will  of  Samuel  F. 
Southard,  for  the  construction  of  certain  provisions  of  the  will 
and  direction  as  to  the  appropriation  of  the  income  of  funds 
paid  to  the  town  of  Haverhill  as  trustee.    Facts  agreed. 

By  his  will  executed  April  4,  1883,  the  testator,  who  died 
May  4, 1893,  bequeathed  $5,000  to  the  town  of  Haverhill,  *'  the 
interest  thereof  to  be  appropriated  annually  to  and  amone  the 
school  districts  in  said  town,  equally,  for  the  support  of  schools 
in  said  districts."  When  the  will  was  executed  there  were 
about  twenty  school  districts  in  the  town.  In  February,  1885, 
district  No.  13  organized  itself  as   a  separate  district  with  a 
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board  of  education,  under  G.  L.,  c.  87 ;  and  in  May,  1885,  it 
united  with  district  No.  10  in  the  town  of  Bath,  under  Q.  L.,  c. 
86,  8.  4,  to  form  what  has  ever  since  been  known  as  the  Union 
High  School  District  of  Woodsville.  A  majority  of  the  legal 
voters  of  district  No.  13,  and  of  the  Union  district,  have  always 
been  leeal  residents  of  Haverhill.  According  to  the  terms  of 
union,  the  Bath  district  was  to  retain  all  its  personal  property, 
to  be  disposed  of  for  the  use  and  benefit  of  taxpayers  in  that  dis- 
trict; and  the  Woodsville  district  property,  both  real  and  per- 
sonal, was  to  vest  in  and  become  tne  common  property  of  the 
united  districts,  as  if  Uiey  had  originally  been  one.  Li  1886, 
the  remaining  school  districts  in  Haverhill  were  united  by  virtue 
of  the  general  law  into  the  Haverhill  Town  School-district, 
under  the  management  of  a  board  of  education,  and  have  so 
continued. 

Since  March  1, 1886,  there  have  been  only  two  scluool  districts 
in  the  town,  the  Union  High  School  District  of  Woodsville  and 
the  Haverhill  Town  School-district, —  each  independent  of  the 
other,  and  controlled  by  a  board  of  education  with  powers  con- 
fined to  its  own  district.  The  town  of  Haverhill  appropriates 
money  for  school  purposes,  assesses  taxes  upon  all  the  taxable 
property  and  persons  in  the  town,  and  pays  the  same  to  the  dis- 
tricts upon  the  basis  of  the  valuation  of  the  property  of  each  sit- 
uate in  the  town.  The  town  of  Bath  pays  to  the  High  School 
district  the  amount  of  school  monev  required  to  be  raised  by 
law,  according  to  the  valuation  of  the  property  in  the  district 
situate  in  that  town. 

From  March,  1886,  until  his  death  in  1893,  the  testator 
resided  in  Haverhill,  and  was  familiar  with  the  changes  in  the 
school  districts,  but  made  no  alteration  in  the  provisions  of  his 
will  relative  to  the  bequests  to  the  town  for  educational  pur- 
poses. 

Bmghamy  MitcheU  ^  BatcheUor  and  William  F.  Westgaky  for 
the  plaintiff. 

William  H.  Cotton  and  SrnUh  ^  Sloane,  for  the  town  of  Haver- 
hill. 

Burleigh  ^  AdmnSj  for  the  Haverhill  Town  School-district. 

Samuel  B,  Page,  for  the  Union  High  School  District  of 
Woodsville. 

Clark,  J.  The  question  to  be  determined  is  that  of  appropri- 
ation of  the  income  of  the  fund  bequeathed  by  Samuel  F.  South- 
ard to  the  town  of  Haverhill  for  educational  purposes.    A  will 
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takes  effect  as  if  executed  immediately  before  the  decease  of  the 
testator,  and  is  to  be  construed  by  the  law  as  it  then  stood  (Morey 
V.  Sohier,  63  N*.  H.  607;  Perkins  v.  Ge<yrge,  45  K  H.  453);  but 
in  ascertaining  the  intention  of  the  testator,  a  will  speaks  as  of 
the  time  it  was  executed,  and  account  may  be  taken  of  all  the 
circumstances  surrounding  the  testator.  Jenkins  v.  Fowler,  "68 
N.  H.  244 ;  Kennard  v.  Kenmrd,  68  N.  H.  308 ;  Sanborn  v.  San- 
bom,  62  N.  H.  681 ;  Kimball  v.  Lancaster,  60  N.  H.  «H- 

The  purpose  of  the  testator  in  making  the  bequest  was  to  im- 
prove the  efficiency  of  all  the  schools  in  the  town  of  Haverhill 
for  the  benefit  of  the  scholars  attending  them,  and  with  this  ob- 
ject in  view  he  desired  to  distribute  the  income  of  the  fund 
equally  among  the  school  districts.  He  accordingly  made  the 
bequest  to  the  town^  and  authorized  an  annual  distribution  of 
the  income  thereof  equally  among  the  districts  for  the  support 
of  schools,  thus  conferring  upon  the  town  the  power  of  mak- 
ingthe  annual  division. 

The  bequest  having  been  made  for  the  benefit  of  the  scholars, 
the  only  equal  distribution  that  can  be  made  •f  the  income  is  a 
division  according  to  the  number  of  scholars  in  each  district. 
The  number  of  districts  is  immaterial.  The  interest  of  the  fund 
is  payable  to  the  school  districts  because  they  are  charged  with 
the  maintenance  and  management  of  the  schools.  K  there  were 
now  twenty  districts  in  the  town,  as  was  the  case  when  the  will 
was  executed,  the  interest  of  the  fund  would  be  divided  into 
twenty  parts  and  distributed  among  the  districts,  so  that  all 
might  share  in  it  As  there  have  been  since  March,  1886,  but 
two  districts  in  the  town  managing  all  the  schools,  the  income  of 
the  fund  should  be  divided  equally  between  them  and  paid  over 
to  the  officers  of  the  districts ;  and  it  would  seem  that  the  only 
equal  division  that  can  be  made  is  one  according  to  the  number 
of  scholars  in  each  district  resident  in  Haverhill. 

This  appears  to  have  been  the  testator's  view  of  the  method 
to  be  pursued  in  making  a  distribution  of  the  income  of  the  be- 
quest. He  was  a  resident  of  Haverhill,  he  was  familiar  with  the 
changes  in  the  school  districts  of  that  town  subsequent  to  the 
execution  of  his  will,  and  as  he  made  no  alteration  in  the  lan- 

fuage  of  the  will  relative  to  the  division  of  the  income  of  his 
equest,  it  is  reasonable  to  infer  that  he  did  not  consider  it  neces- 
sary to  do  so. 

The  Union  High  School  District  is  clearly  a  school  district  in 
the  town  of  Haverhill.  The  income  of  the  fund  should  be  di- 
vided between  the  Union  High  School  District  of  Woodsville 
and  the  Haverhill  Town  School-district,  in  proportion  to  the 
number  of  scholars  in  each  resident  in  the  town  of  Haverhill. 

Case  discharged. 
All  concurred. 
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Currier  ^  a.  v.  Davis  ^  a. 


A  bill  in  equity  praying  for  the  repair  of  a  highway  and  the  removal  of  ob- 
stmctions  therefrom  cannot  be  maintained  by  one  who  suffers  no  peculiar 
injury  frooMhe  wrong  complained  of.  In  such  case  the  remedy  is  by  in- 
dictment or  other  proceeding  instituted  in  behalf  of  the  public. 

Under  P.  S.,  c.  72,  ss.  1,  2,  a  highway  established  by  public  travel  thereon 
for  twenty  years  cannot  be  discontinued  by  vote  of  the  town  without 
the  consent  of  the  court. 

Bill  in  Equity,  praying  for  aa  injunction.  Facts  aereed.  At 
the  annual  meeting  of  1896,  the  town  of  Canaan  voted  to  discon- 
tinue a  certain  hirfiway  that  was  laid  out  in  1798by  a  committee 
duly  chosen  by  the  town  for  the  purpose.  The  plaintiffi  have 
occasion  to  use  the  highway  in  common  with  the  public  gener- 
ally. The  defendant  Davis  owns  land  a^oining  the  highway  on 
both  sides,  and  shortly  after  the  vote  of  the  town  fenced  across 
and  otherwise  obstructed  it,  rendering  it  impassable.  The  other 
defendants  are  the  highway  agents  of  the  town,  and  refused  to 
open  the  highway  although  directed  to  do  so  by  the  selectmen. 
The  injunction  prayed  for  is  for  the  removal  of  the  obstructions 
and  the  keeping  of  the  highway  in  suitable  condition  for  public 
travel. 

Leach  ^  Stevens,  for  the  plaintiffs. 

Frank  D.  Carrier  and  George  W.  Murray,  for  the  defendants. 

Chasb,  J.  It  is  not  alleged  that  the  plaintiffs  suffer  any  pecu- 
liar injury  from  the  defendants'  acts.  If  their  injury  differs  in 
any  respect  from  that  suffered  by  the  public  generally,  it  is  in 
degree  only.  They  have  no  interest  that  entitles  them  to  main- 
tain the  suit  Bisp.  Eq.,  5.  439;  1  Spell  Ex.  Rel.,  s.  398,  and 
authorities  cited  in  notes;  Willard  v.  Cambridge,  3  Allen  674; 
Hartshorn  v.  South  Reading,  8  Allen  501 ;  Brayton  v.  FaU  River, 
113  Mass.  218;  BlackwellY.  Railroad,  122  Mass.  1;  Needham  v. 
Railroad,  152  Mass.  61 ;  Dover  v.  Portsmouth  Bridge,  17  N.  H.  200, 
215 ;  Griffin  v.  SanAomton,  44  K  H.  246,  249 ;  SmMh  v.  Putnam, 
62  N.  H.  369.  The  remedv  for  the  wrong  complained  of  is  by 
indictment  or  other  proceeding  instituted  in  behalf  of  the  public. 
P.  8.,  c.  77,  5.  8. 

This  disposes  of  the  case ;  but  both  parties  have  argued  the 
question  whether  the  highway  was  discontinued  by  the  vote  of 
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the  town ;  and  the  plaintiffs  have  specially  requested  a  decision 
of  the  question,  suggesting  that  it  will  probably  avoid  further 
litigation.     The  question  has  been  considered,  with  this  in  view. 

The  highway  was  not  laid  out  according  to  any  statutory 
method  in  force  in  1798.  Authority  to  lay  out  highways  was 
then,  as  now,  lodged  with  the  selectmen  of  towns  and  the  court. 
It  was  not  conferred  upon  towns  to  b^  exercised  either  by  direct 
vote  or  by  a  committee  chosen  by  the  town.  Laws,  ed.  1797,  p. 
809.  The  defendants  allege  that  chapter  98,  Laws  1771,  author- 
ized the  laying  out  of  a  highway  in  the  manner  in  which  this 
highway  was  laid  out.  If  the  statute  gave  such  authority  (which 
is  doubtful),  it  would  not  serve  the  defendants,  for  it  was  not  in 
force  in  1789,  having  been  repealed  by  the  acts  of  February  27, 
1786,  and  June  20, 1792.  Laws,  ed.  1789,^.  60;  Laws,  ed.  1805, 
p.  406. 

Prior  to  the  enactment  of  the  Revised  Statutes,  a  highway 
might  be  established  by  a  dedication  of  sufficient  land  for  the 
purpose  by  its  owner  and  an  acceptance  by  the  town,  and  also  by 
adverse  use  by  the  public  for  twenty  years.  State  v.  Camptoriy  2 
N.  H.  518 ;  Pritchard  v.  Atkinson^  4  N .  H.  9 ;  State  v.  New  Bostoriy 
11  K  H.  407,  409;  State  v.  Atherton,  16  N.  H.  208;  State  v.  Nudd, 
23  N.  H.  827 ;  Stevens  v.  Nashua,  46  N.  H.  192 ;  State  v.  Morse, 
60  N.  H.  9.  Since  that  enactment,  only  those  highways  have 
been  deemed  to  be  public  highways  which  have  been  laia  out  in 
the  mode  prescribed  by  statute,  or  have  been  used  for  public 
travel,  other  than  to  and  from  a  toll-bridge  or  ferry,  for  a  term 
of  twenty  years.  R.  S.,  c.  58,  s.  7;  P.  S.,  c.  67,  s.  1,  and  inter- 
vening statutes  cited  in  the  margin  of  the  section.  The  effect  of 
this  provision  was  to  discontinue  highways  previously  established 
by  dedication  and  acceptance  if  not  used  for  the  prescribed  term. 
State  V.  Atherton,  16  N*.  H.  208,  218 ;  State  v.  Morse,  50  N.  H.  9. 
It  follows  that  if  the  way  in  question  was  a  public  highway,  it 
was  solely  because  it  had  been  used  as  such  for  more  than  twenty 
years.  A  highway  so  originating  cannot  be  discontinued  by  the 
town  without  the  consent  of  the  court.  P.  S.,  c.  72,  ss.  1,  2 ; 
Campton^s  Petition,  41  N.  H.  197.  No  consent  having  been  given, 
the  highway  in  question  still  continues  (if  it  ever  was  a  highway), 
notwiuistanding  the  action  of  the  town. 

Bill  dismissed. 
All  concurred. 
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ji  550  Hallbtt,  AdmW^  ^  a.  v.  Paeker. 

One  entitled  by  contract  to  a  oonyeyaoce  of  land  and  buildings  may  maiDtain 

an  action  for  specific  performance,  although  the  buildings  are  in  the  mean* 

time  destroyed  by  fire. 
If  the  obligor  in  a  bond  to  convey  lands  exchanges  them  for  other  lands,  he 

holds  the  premises  so  acquired  in  trust  for  the  obligee,  and,  as  against  him, 

he  cannot  lawfully  incumber  them. 

Bill  in  Equity,  bv  H.  K  Hallett,  administrator  of  the  estate  of 
George  Farr,  and  Miza  C.  Farr,  praying  that  the  defendant  be 
required  to  convey  to  the  plaintiflfe  the  Oak  Hill  House.  Facts 
found  by  the  court 

February  7, 1894,  the  property,  consisting  of  a  hotel  and  land, 
subject  to  incumbrances,  belonged  to  George  Farr  and  the  estate 
of  John  B.  Jarvis,  deceased.  On  that  day  it  was  sold  at  public 
auction  and  bought  by  the  defendant,  to  whom  a  deed  was  deliv- 
ered. On  the  same  day  (March  7)  he  delivered  to  George  Farr 
and  Eliza  C.  Farr,  his  wife,  his  bond  in  which  he  agreed  to  con- 
vey the  property  to  them  by  a  good  and  sufficient  deed  upon  the 
payment  by  them,  within  two  years  from  February  7,  of  the 
amount  of  the  incumbrances  and  interest,  and  permit  them  to  oc- 
cupy the  premises  for  their  own  use  in  the  meanwhile.  In  the 
spring  of  1894,  and  after  March  7,  Parker  and  Farr  and  wife 
conveyed  to  the  Littleton  Village  District  a  small  portion  of  the 
land  described  in  the  bond,  and  the  district  in  consideration 
thereof  conveyed  land  to  Parker  by  Farr's  direction.  It  wa& 
verbally  agreed  by  Parker  and  Farr  that  the  last  named  land 
should  be  held  by  Parker  subject  to  the  same  terms  as  the  land 
described  in  the  bond. 

In  the  fall  of  1894,  before  any  of  the  incumbrances  were  paid, 
Parker  put  down  an  aqueduct  from  his  springs  on  the  hill  back 
of  the  Oak  Hill  House  to  his  greenhouse.  A  tap  was  inserted 
in  the  aqueduct  on  the  premises,  by  means  of  which  a  pipe  could 
be  attached  and  water  conducted  to  the  hotel.  Parker  laid  the 
aqueduct,  with  the  verbal  assent  of  George  Farr,  across  a  portion 
of  the  Oak  Hill  House  estate  and  the  land  conveyed  to  him  by 
the  Littleton  Village  District.  To  the  laying  of  the  aqueduct  on 
this  estate  Eliza  C.  Farr  did  not  assent,  and  she  had  no  knowl- 
edge of  it  until  long  afterward.  March  10, 1895,  George  Farr 
died.  March  26,  1895,  the  Oak  Hill  House  was  burned,  and 
afterward  the  personal  property  was  sold  by  the  administrator. 
With  the  avails  and  the  insurance  money  on  the  house,  all  in- 
cumbrances  were  fully  paid  within  the  two  years.    No  part  of  the 
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premiums  for  the  insurance  was  paid  by  Mrs.  Farr.  The  per- 
sonal property  belonging  to  Oeorge  Farr's  estate  is  not  sufficient 
to  pay  the  debts. 

The  defendant  is  willing  and  oflfers  to  convey  the  property  to 
the  plaintiffi,  subject  to  a  ri^ht  upon  his  part  to  maintain  upon 
it  his  aqueduct.  The  plaintiffi  decline  to  accept  such  a  convey- 
ance, and  claim  that  thev  are  entitled  to  the  land  free  from  the 
incumbrance  of  the  aqueduct.  The  defendant  sets  up  the  statute 
of  frauds  against  the  plaintiflfe'  claim  to  a  convevance  of  the  land 
derived  from  the  Littleton  Village  District.  The  plaintiffs  had 
leave  to  amend  their  bill  by  setting  up  a  title  to  that  land  under 
a  resulting  trust. 

Binghjam^  JUitcheU  ^  Batchellor  and  DreWy  Jordan  ^  Buckley^  for 
the  plaintiffi. 

Oeorge  H.  Biru/ham,  for  the  defendant. 

Wallacb,  J.  The  defendant  claims  (1)  that  the  plaintiffs  are 
not  entitled  to  the  specific  performance  of  the  agreement  to  con- 
vey the  land  in  question,  and  (2)  that  if  the  plaintiffs  are  entitled 
to  a  conveyance  of  the  land,  the^  must  take  it  subject  to  a  right 
on  his  part  to  maintain  upon  it  his  aqueduct.  It  is  urged  by  the 
defendant  that  by  the  loss  of  the  buildings  by  fire,  which  falls  on 
him  ( Wilson  v.  Clark,  60  N.  H.  352),  he  is  released  from  the  per- 
formance of  his  contract.  But  if  the  plaintiffs  perform  the  con- 
ditions of  the  bond, —  pay  the  defendant  all  they  agreed  to  pay 
him, —  the  loss  falls  on  them  and  not  on  the  defendant  To  the 
facts  in  this  case,  Wilson  v.  Clark  has  no  application.  The  plain- 
tiffs do  not  ask  to  be  relieved  from  the  contract  because  the 
buildings  are  destroyed,  bat  they  are  willing  to  take  the  premises 
as  they  are,  and  have  fully  performed  their  part  of  the  contract. 
It  is  not  equitable  that  the  defendant  should  be  relieved  from  the 
contract  on  this  account  after  he  has  received  and  retained  the 
full  benefits  of  it. 

When  the  vendor  is  unable  to  fully  perform  his  contract  on 
account  of  "  any  deficiency  in  the  title,  quantity,  quality,  descrip- 
tion, or  other  matters  touching  the  estate,*'  although  his  inability 
may  be  a  good  ground  for  relieving  the  vendee  from  the  per- 
formance or  his  contract,  it  ftirnishes  no  reason  for  relieving  the 
vendor  where  the  vendee  elects  to  proceed  with  the  purchase. 
He  has  the  right  to  the  specific  enforcement  of  the  contract  so 
far  as  it  can  be  performed.  1  8to.  Eq.  Jur.  (12th  ed.),  s.  779; 
3  Pom.  Eq.  Jur.  (2d.  ed.),  s.  1405,  note. 

Both  parties  have  waived  all  objection  on  this  ground  to  the 
carrying  out  of  the  contract,  the  plaintiffs  by  paying  the  full 
amount  due,  and  the  defendant  by  accepting  tne  same.    By  the 
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acceptance  of  the  price  of  the  premises  according  to  the  contract, 
the  defendant  is  estopped  from  raising  this  objection  to  the  spe- 
cific performance  of  the  contract. 

If  the  plaintiffs  cannot  compel  the  specific  performance  of  the 
defendant's  agreement  to  hold  the  land  received  in  exchange  from 
the  district  subject  to  the  same  terms  as  the  bond  because  it  was 
not  in  writing,  yet  the  land  received  from  the  district  being  pur- 
chased by  land  of  the  plaintiffs' given  in  exchange  for  it, —  in 
other  words,  beinff  paid  for  by  them, —  a  resulting  trust  arises  in 
their  favor,  and  tne  defendant  holds  the  land  in  trust  for  them. 
Page  v.  Page,  8  N.  H.  187;  Tebbets  v.  TUim,  31  K  H.  273,  283 ; 
Osgood  V.  Uaton,  62  N.  H.  612;  Converse  v.  Noyes,  66  N.  H.  570. 

The  plaintiffs  are  entitled  under  the  agreement  to  a  convey- 
ance from  the  defendant  of  the  land  described  in  the  bond,  and 
under  the  resulting  trust  to  a  conveyance  of  the  land  received  in 
exchange  from  the  district. 

The  defendant  claims  that  his  conveyance  should  be  subject  to 
a  right  to  maintain  his  aqueduct.  The  fact  that  the  title  of  the 
land  was  in  the  defendant  when  the  aqueduct  was  laid  does  not 
give  him  a  legal  right  to  maintain  it  there,  as  against  the  plain- 
tiffi.  His  title  was  subject  to  the  plaintiffs'  right  to  a  conveyance 
of  the  premises  without  restriction  or  incumbrance.  He  could 
not  subject  the  estate  to  any  servitude  or  incumbrance  in  favor  of 
himself  or  others  against  the  plaintiffs. 

George  and  Eliza  Farr  were  tenants  in  common  of  the  interest 
in  the  land  arising  from  the  defendant's  agreement  to  convey  to 
them  upon  the  payment  of  the  stipulated  sum  within  a  certain 
time.  George  verbally  assented  to  the  laying  of  the  aqueduct  by 
the  defendant  over  the  premises,  but  Eliza  did  not  assent  or,  in 
fact,  know  of  the  aqueduct  until  after  it  was  laid.  This  amounted 
to  a  parol  license  to  lay  the  aqueduct  on  the  premises  so  far  as 
George  was  concerned,  but  not  as  regards  the  interest  of  Eliza. 
The  license  was  revokable  at  any  time  by  the  licensor  and  was  in 
fact  revoked  by  George's  death.  BUdsdeU  v.  Railroad,  51  N.  H. 
483.  Such  a  license  has  not  the  force  of  a  conveyance  of  a  per- 
manent easement  in  real  estate,  as  it  must  necessarily  have  if  the 
defendant's  position  is  upheld.  Houston  v.  Laffee,  46  N.  H.  505 ; 
JBatchelder  v.  Hibbard,  68  N.  H.  269.  The  plaintiffs  are  entitled 
to  a  conveyance  free  from  the  incumbrance  of  the  aqueduct. 

Ckise  discharged. 
Carpenter,  C.  J.,  did  not  sit :  the  others  concurred. 
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Rockingham, 
June,  1894. 


Corson  v.  Boston  &  Maine  Railroad. 


Case,  for  negligence.  The  defendants  excepted  to  the  denial 
of  their  motion  for  a  nonsuit. 

William  F,  Nason  and  Edwin  G.  Eastman^  for  the  plaintiff. 
Worcester^  Oafney  ^  Snow^  for  the  defendants. 

Carpenter,  J.  No  attempt  has  been  made  to  sustain  the  ex- 
ception. The  evidence  was  sufficient  to  warrant  a  verdict  for 
the  plaintiff. 

Exception  overruled. 
Blodoett,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,  ? 
June,  1894.  \ 

State  v.  Merrick. 

Indictment,  for  the  unlawful  sale  of  liquor.  An  association 
called  the  Law  and  Order  League  prosecuted  the  defendant  in 
the  police  court  and  before  the  grand  jury  at  their  own  expense 
for  the  purpose  of  obtaining  one  half  the  fine.  The  attorney- 
general,  without  their  consent  and  for  reasons  not  stated,  nol 
prossed  the  indictment  The  prosecutors  moved  that  their  taxa- 
ble costs  in  the  police  court  and  before  the  grand  jury  be  allowed 
them,  to  be  paid  by  the  county.  It  was  held  that  the  motion 
should  prevail. 

All  concurred. 

WilMam  H.  Sawyer  and  Burleigh  ^  AdamSj  for  the  prosecutors. 

Nathaniel  E,  Martin  and  Cornelius  E.  Clifford^  for  the  county. 
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Merrimack,  \ 
June,  1894.  \ 

JoNBS  ^  a.  V.  Sanborn. 

Assumpsit,  for  the  sale  of  liquor  in  1887-88,  delivered  in  Bos- 
ton, Mass.,  and  transported  into  this  state  in  the  unbroken  pack- 
ages in  which  it  left  Boston,  the  plaintiff  knowing  that  the  de- 
fendant bought  the  liquor  in  Boston  for  the  purpose  of  selling  it 
in  this  state  in  violation  of  the  statute.  Verdict  for  the  plaintiffi. 
Defendant  excepted. 

AIMn  ^  Martin^  for  the  plaintiffs. 

James  E.  Barnard  and  Fabius  E.  Elder ^  for  the  defendant. 

Wallace,  J.  The  decision  in  Durkee  v.  MoseSy  67  N.  H.  115, 
controls  this  case. 

Exception  overruled. 

Smith,  J.,  did  not  sit :  the  others  concurred. 


Hillsborough,  > 
Jane,  1894.   ) 

Whittbn  v.  Stockwbll  ^  a. 

Per  Curiam*  At  the  close  of  the  evidence  the  plaintiff  moved 
to  amend  his  declaration,  and  the  defendants  moved  for  a  non- 
suit. Without  passing  upon  the  plaintiff's  motion,  the  court 
ordered  a  nonsuit,  which  is  to  be  set  aside  if  the  plaintiff's  mo- 
tion should  have  been  granted.  It  is  apparent  that  the  nonsuit 
was  ordered  upon  the  ground  that  the  relation  of  master  and 
servant,  as  alleged  in  the  declaration,  did  not  exist  between  the 
parties.  But  the  ruling  of  the  court  did  not  amount  to  a  find- 
ing that  there  was  no  evidence  of  the  defendants'  liability  on 
some  other  ground.  It  is  inferred  from  the  reported  facts  that 
there  was  evidence  of  their  liability  under  the  rule  announced 
in  King  v.  Railroad^  66  N.  Y.  181,  which  both  parties  regard  as 
the  correct  rule,  and  the  plaintiff's  motion  should  have  been 
granted. 

Nonsuit  set  aside. 

Blodqbtt,  J.,  did  not  sit:  the  others  concurred. 
Svlhway  ^  Toplif  and  John  H.  BiedeU^  for  the  plaintiff. 
Frank  G.  Clarke  and  Charles  H.  Bums^  for  the  defendants. 


*  See  foot-note  on  pa^e  22. 
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June,  1894.1  ,5^ 

Patten  v.  Patten  ^  a. 

Assumpsit,  for  fees  paid  to  fence-viewers  and  for  services  in 
building  a  fence.  Facts  agreed.  November  26, 1868,  John  8. 
Sanborn  conveyed  one  acre,  parcel  of  his  farm,  to  Thomas  East- 
man, by  a  deed  containing  a  clause  as  follows :  '^  The  conditions 
of  this  deed  are  that  the  said  Thomas  Eastman,  his  heirs  and 
assigns,  shall  build  and  forever  keep  in  repair  the  line  fence  be- 
tween said  Thomaa  Eastman  and  the  said  John  B.  Sanborn  on 
the  land  above  described.*'  The  title  to  the  farm  has  come  to 
the  plaintiff  and  that  of  the  acre  to  the  defendants,  in  each  case 
through  several  mesne  conveyances,  in  none  of  which  is  the 
condition  mentioned  or  referred  to.  The  defendants  deny  that 
they  are  bound  by  the  condition. 

Judgment  for  the  plaintiff. 

All  concurred. 

Hosea  W,  Parker  and  Ira  Colby,  for  the  plaintiff. 

George  R.  Brown,  for  the  defendants. 


Strafford.  ? 
Dec.,  1894. ; 


Jewell  v.  Bochestbr. 


Petition,  for  the  assessment  of  damages  for  the  taking  of  cer- 
tain water  riffhts.  Pacts  found  by  the  court.  The  defendants 
purchased  of  the  Rochester  Aqueduct  and  Water  Company, 
under  the  authority  of  c.  258,  Laws  1891,  the  flowage  and  drain- 
age riffhts  in  question,  after  the  appropriation  of  the  same  by  the 
Aqueduct  company.  In  1885  that  company  filed  a  bill  in  equity 
against  the  plaintiff  and  other  landowners  for  an  assessment  of 
the  damages  occasioned  by  the  takinff  of  said  water  riffhts.  Sub- 
sequently, on  motion  of  the  Aqueduct  company,  the  bill  was 
dismissed  aa  to  the  plaintiff.  The  assessment  of  damages  was 
then  referred  to  the  county  commissioners,  who  awardea  to  the 
plaintiff  $82.33.  She  declined  to  accept  the  award,  on  the 
ground  that  she  was  not  a  party  to  the  proceedings  before  the 
commissioners. 
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Felker  ^  Pearl,  for  the  plaintiflF 

George  JE.  Cochrane,  for  the  defendants. 

Per  Curiam*  As  the  j)laintiff  was  not  a  party  to  the  proceed- 
ings before  the  commissioners,  she  is  not  bound  by  the  award, 
and  is  entitled  to  maintain  the  present  petition. 

Case  discharged. 

Smith,  J.,  did  not  sit:  the  others  concurred. 


Strafford, 
Dec.,  1894. 

Boston  &  Mainb  Railroad  v.  Union  Strbbt  Railway  Co. 

Assumpsit,  for  eighty-four  tons  of  iron  rails.  The  court 
ordered  a  verdict  for  the  defendants,  and  the  plaintifis  excepted. 
It  appearing  that  one  C.  bargained  with  the  plaintiflfe  for  the 
iron,  that  he  was  not  the  defendants'  agent  and  had  no  author- 
ity from  them  to  make  the  purchase,  and  there  being  no  other 
evidence  tending  to  show  that  the  defendants  contracted  for  the 
iron,  the  exceptions  were  overruled. 

Smith,  J.,  did  not  sit. 

WorcesteVy  Qafney  ^  Snow  and  John  Kivel,  for  the  plaintifis. 

WiUiam  F,  Nason  and  Robert  G.  Pike,  for  the  defendants. 


Merrimack, } 
Dec,  1894.  \ 

McCONNELL  V.   FlANDBRS. 

Trespass,  with  a  count  in  trover,  for  the  plaintiff's  crops,  at- 
tached in  a  suit  against  him  by  the  defendant  as  a  deputy 
sheriff,  the  greater  part  of  which  were  destroyed  without  the 


*  See  foot-note  on  page  22. 
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defendant's  fault,  and  the  remainder  sold  by  the  defendant  on 
the  writ.  The  crops  when  attached  were  growing,  and  were 
harvested  by  the  defendant  at  a  reasonable  expense,  which  was 
more  than  the  value  of  the  portion  sold.  Judgment  having 
been  ordered  for  the  defendant,  the  plaintiff  excepted,  and 
moved  to  amend  by  inserting  a  count  in  assumpsit. 

Harry  G.  Sargent^  for  the  plaintiff. 

Sylvester  Dana  and  Bingham  ^  MitcheUy  for  the  defendant. 

Wallace,  J.  Tort  cannot  be  maintained.  A  majority  of  the 
court  are  of  the  opinion  that  justice  does  not  require  the  allow- 
ance of  the  amendment. 

Uxeeptions  overruled. 
Clark,  J., did  not  sit 


Grafton, 
Dec.,  1894. 

Whitchbr  ^  a.  V.  State. 

Warden  v.  Same. 

Bakball  ^  a.  V.  Same. 

Grafton  County  v.  Same. 

Walker  v.  Same. 

Petitions,  under  Laws  1893,  c.  94,  for  the  reward  oflfered  for 
the  arrest  or  causing  the  arrest  of  Almy.  The  court  found  that 
Whitcher  and  Brown,  and  Warden,  through  information  fur- 
nished by  them,  caused  Almy's  arrest ;  that  none  of  the  other 
petitioners  arrested  him  or  caused  his  arrest ;  awarded  a  part  of 
the  reward  to  Whitcher  and  Brown  and  a  part  to  Warden,  if  it 
could  lawfully  be  apportioned,  otherwise  the  whole  to  Whitcher 
and  Brown ;  and  dismissed  the  other  petitions.  Each  of  the 
parties,  including  the  state,  excepted  to  all  the  court's  findings 
and  orders  not  favorable  to  it,  him,  or  her.  No  ground  being 
stated  or  appearing  on  which  any  of  the  exceptions  could  be 
sustained,  they  were  overruled,  and  the  reward  adjudged  in 
part  to  Whitcher  and  Brown,  and  in  part  to  Warden. 

Smith,  J.,  did  not  sit. 
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Samuel  B.  Page,  John  Kivel,  WHUam  H.  Cottony  and  Bingham  ^ 
Bingham,  for  Wnitcher  and  Brown. 

Charles  A.  Bole,  for  Warden. 

John  L.  Spring  and  James  G.  Harvey  (of  Vermont),  for  Ran- 
dall and  others. 

Albert  S.  BatcheUor,  for  Grafton  county. 

Mary  E.    Walker ,  pro  se, 

Edwin  6r. -Eosfmon,  attorney-general,  and  John  E,  Yotmg^  for 
the  state. 


Coos, 
Dec.,  1894. 


Bbnton  ^  a.,  AdmWs,  v,  Hopkins  ^  a. 


Assumpsit,  upon  a  promissory  note  payable  to  the  order  of 
M.  V.  Hopkins  and  bearing  the  following  indorsements :  "  M.  V. 
Hopkins,  J.  M.  Hopkins.  Waiving  demand  and  notice.  M.  V. 
Hopkins,  J.  M.  Hopkins.''  The  plaintiffs  are  administrators  of 
the  estate  of  Jacob  Benton,  indorsee  of  the  note.  At  a  hearing 
before  a  referee,  the  defendants  moved  that  J.  M.  Hopkins  be 
discharged,  on  the  ground  that  successive  indorsers  cannot  be 
joined  as  defendants,  offered  his  evidence  in  regard  to  the  note, 
and  excepted  to  a  denial  of  the  motion  and  the  exclusion  of  the 
evidence.     The  plaintiffi  did  not  elect  to  testify. 

Drew,  Jordan  ^  Buckley,  for  the  plaintiffs. 

Ladd  ^  Fletcher,  for  the  defendants. 

Clark,  J.  The  question  in  this  case  is  one  of  procedure  for 
the  trial  term.  It  does  not  appear  whether  the  defendants  are 
not  jointly  liable  to  Benton,  the  indorsee.  If  they  are,  there  is 
no  question  that  the  action  can  be  maintained. 

As  the  plaintiffs  did  not  elect  to  testify,  the  defendants  could 
not  testify  to  any  facts  occurring  in  the  lifetime  of  Benton. 
P.  S.,  c.  224,  s.  16. 

Case  discharged. 
All  concurred. 
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Carroll,    \ 
Jane,  1895.  S 

Woodbury  v.  Whiting. 

Casb,  for  slander.  The  plaintiff  excepted  to  evidence  offered 
by  the  defendant  in  mitigation  of  damages.  Verdict  for  the  de- 
fendant. 

George  W.  M.  Pitman  and  James  A.  Edgerly^  for  the  plaintiff 

Elmer  J.  Smart  and  John  B.  Nash^  for  the  defendant 

Parsons,  J.  The  jury  could  not  have  found  for  the  defendant 
if  they  had  not  found  that  the  defendant  did  not  speak  the  words 
alleged.  Wier  v.  AUen,  51  K  H.  177, 180.  If  the  defendant  did 
not  make  the  charge  alleged  as  the  slander,  it  is  of  no  con- 
sequence whether  the  evidence  excepted  to  was  or  was  not 
competent  upon  the  (mestion  of  damages.  The  case  presents  no 
reason  for  the  consideration  of  that  question.  Wier  v.  AUeriy 
supra. 

Exception  overruled, 
Clark,  J.,  did  not  sit :  the  others  concurred. 


Merrimack,? 
June,  1895.  S 

Mbchanicks  National  Bank  v.  Concord.  iS^'Sgl 

National  State  Capital  Bank  v.  Samb. 

First  National  Bank  v.  Same. 

Petitions,  for  the  abatement  of  taxes.    Facts  agreed. 

April  1, 1894,  the  surplus  capital  of  the  Mechanicks  National 
Bank  was  $84,551,  that  of  the  National  State  Capital  Bank  was 
$147,924.40,  and  that  of  the  First  National  Bank  was  $177,- 
526.95 ;  and  on  that  day  the  defendants  assessed  aptinst  the  peti- 
tioners a  tax  of  two  per  cent  upon  the  sums  stated. 

The  surplus  capital  of  the  Mechanicks  National  Bank  to  the 
amount  of$49,700  was  invested  in  stock  of  New  Hampshire  rail- 
roads, stock  of  the  Board  of  Trade  (a  corporation  owning  no 
property  except  real  estate),  and  bonds  of  the  city  of  Concord. 
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The  property  represented  by  the  railroad  stock  was  taxed  to  the 
corporations,  the  property  owned  by  the  Board  of  Trade  was 
taxed  to  it,  and  the  bonds  of  the  city  of  Concord  were  exempted 
from  taxation. 

The  surplus  capital  of  the  National  State  Capital  Bank  to  the 
amount  of  $53,248.75  was  invested  in  stock  of  various  cor- 
porations. The  property  represented  by  stock  of  New  Hamp- 
shire corporations  was  taxed  to  the  corporations,  and  the  prop- 
erty represented  by  other  stock  was  taxed  to  the  corporations 
according  to  the  laws  of  the  states  where  they  and  the  property 
were  located. 

The  surplus  capital  of  the  First  National  Bank  to  the  amount 
of  $176,900  was  invested  in  stock  of  various  corporations  and 
bonds  of  the  city  of  Concord.  The  property  represented  by 
stock  of  New  Hampshire  corporations  was  taxed  to  the  corpora- 
tions, the  property  represented  by  other  stock  was  taxed  to  the 
corporations  according  to  the  laws  of  the  states  where  the  prop- 
erty was  located,  and  the  bonds  of  the  city  of  Concord  were 
exempted  from  taxation. 

AH  the  shares  of  the  capital  stock  of  each  bank  were  taxed  ta 
the  owners  thereof,  April  1, 1894,  under  the  provisions  of  P.  8., 
c,  65,  8,  1. 

It  was  held  that  the  Mechanicks  National  Bank  was  entitled 
to  an  abatement  of  $994 ;  the  National  State  Capital  Bank,  to  an 
abatement  of  $1,064.97 ;  and  the  First  National  Bank,  to  an 
abatement  of  $3,538. 

Decree  according^/. 

All  concurred. 

William  L.  Foster  and  Sireeter  ^  Walker ^  for  the  plaintiflPs. 
Harry  G.  Sargent^  for  the  defendants. 


CoSs,       } 
June,  1895.  S 

Jordan  v.  Athbrton  ^  2>. 

Foreign  Attachmbnt.  The  question  reserved  was  "how 
much  the  trustee  should  be  charged."  The  amount  was  ad- 
judged to  be  $400. 

Clark,  J.,  did  not  sit:  the  others  concurred. 

Thomas  F,  Johnson  and  DreWy  Jordan  ^  Buckley ^  for  the  plain- 
tiff 

Jason  H.  Dudley  and  George  H.  Bingham^  for  the  defendant. 
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Coos, 
June,  1895, 


\ 


Holmes  r.  Holmes. 


Writ  of  Entry,  to  foreclose  a  mortgage.    Facts  found  by  a 
referee. 

Binaham,  MiicheU  ^  BaicheUor  and  Ladd  ^  Fletcher^  for  the 
plaintiif. 

Bingham  ^  Bingham  and  Drew^  Jordan  ^  Buckley^  for  the  de- 
fendant. 

Chase,  J.     The  reserved  case  presents  no  question  of  law  that 
is  insisted  upon. 

Conditional  judgment  on  the  report  in  favor  of  the  plaintiff. 

All  concurred. 


Belknap,    \ 
Dec.,  1895.  \ 

Gilford  v.  Munsey  ^  a. 

Debt,  in  this  and  four  other  cases,  on  bonds  given  by  Munsey 
as  tax  collector  for  the  town  of  Gilford  in  1890  and  1891,  by 
Taylor  as  tax  collector  for  the  town  of  Gilford  in  1892,  and  by 
Blaisdell  as  tax  collector  for  that  part  of  Gilford  known  as 
School  District  No.  13  in  1890  and  1891,  to  recover  certain  taxes 
which  were  uncollected  March  1, 1893.  The  question  at  issue 
was  whether  these  taxes  belonged  to  Gilford,  or  were  payable  to 
the  city  of  Laconia,  which  became  party  to  the  proceedinffs. 

The  act  of  March  24, 1893,  establishing  the  city  of  Laconia 
(Laws  1893,  c,  241),  disannexed  certain  territory  from  Gilford 
and  annexed  it  to  Laconia,  designated  this  territory  Ward  6, 
specified  that  certain  property  should  belong  to  Gilford,  and  pro- 
vided, among  other  things,  that  Ward  6  should  "  have  and  own 
all  the  other  corporate  assets  and  property  of  the  present  town 
of  Gilford."  lb.,  s.  6. 

It  was  held  that  the  defendants  had  offered  no  legal  defence 
to  the  actions  on  the  bonds,  and  that,  as  to  them,  the  town  of 
Gilford  was  entitled  to  judgment  with  costs;  that  as  between 
Laconia  and  Gilford,  the  former  w'as  entitled  to  the  taxes;  and 
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a  motion  that  the  taxable  costs  be  paid  out  of  the  fund  was 
denied,  on  the  ground  that  such  an  order  would  compel  the  pay- 
ment of  costs  by  the  prevailing  party. 

Decree  accordingly. 
Parsons,  J.,  did  not  sit. 

Sargent  ^  HoUis,  for  the  plaintiffs. 

Stephen  S,  Jewetty  for  the  defendants  and  Laconia. 


Carroll,    } 
Dec,   1896.  f 

Lord  v,  Wbntworth. 

Trbspass,  quare  cUmsum.  March  11,  1875,  Nathaniel  Willey 
owned  a  large  rectangular  lot  of  land  bounded  westerly  by  the 
"  old  road''  and  souftierly  by  the  "  new  road."  In  the  comer 
formed  by  the  junction  of  the  two  roads  was  a  nearly  sqnare 
tract  of  about  four  acres  called  the  Webster  homestead,  bounded 
westerly  twenty-five  rods  on  the  "  old  road "  and  southerly 
twenty-six  rods  on  the  **  new  road."  On  that  day  he  conveyed 
to  Mary  Webster  a  tract  of  land  bounded  and  described  as  follows : 
"  Commencing  at  the  junction  of  the  two  roads,  thence  run- 
ning northerly  on  the  old  road  about  eighteen  rods  to  a  large 
stone  opposite  to  my  barn;  thence  easterly,  parallel  with  the 
fence  between  my  pasture  and  the  Webster  nomestead,  to  a 
point  far  enough  east  to  contain  eight  acres  between  said  fence 
and  the  new  road;  thence  southerly  to  the  new  road;  and  thence 
westerly  on  the  new  road  to  the  bound  begun  at;  meaninff  to 
convey  the  former  homestead  of  the  late  Horace  Webster."  The 
plaintiff  excepted  to  the  ruling  that  the  deed  conveyed  to  Mary 
the  eight-acre  tract  and  not  merely  the  Webster  homestead,  and 
the  exception  was  overruled. 

Chase,  J.,  did  not  sit. 

Josiah  H.  HobbSy  for  the  plaintiff. 

John  B.  Nashy  for  the  defendant. 
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Merrimack,  ( 
Dec,  1896.  S 

Shepard  r.  Provident  Mutual  Relief  Association. 

Assumpsit.  Facts  found  by  the  court.  The  plaintiff*  is  the 
executor  of  the  will  of  James  Bradford,  and  seeks  to  recover  the 
amount  of  a  benefit  in  the  defendant  associatign.  The  by-lawp 
of  the  association  provide  that  the  amount  specified  in  a  mem- 
ber's certificate  shall  be  paid  "  to  his  direction,  as  entered  upon 
his  certificate  or  the  roll  book  of  the  association  " ;  and  if  the 
beneficiaries  are  deceased  and  there  is  no  surviving  widow  or 
widower,  "  it  shall  become  a  part  of  the  estate  of  the  deceased 
member  and  may  be  disposed  of  by  will.''  At  the  time  of  the 
insured's  death,  his  certificate  was  made  payable  "  to  James 
Minot,  as  his  claim  shall  appear,  and  the  balance  according  to 
the  provisions  of  said  Bradford's  will."  In  his  will,  Bradford 
made  several  bequests  and  appointed  the  plaintiff  executor  of 
his  estate  and  residuary  legatee,  but  did  not  refer  specifically 
therein  to  his  insurance.  Tie  lefl  no  widow,  children,  or  other 
relatives. 

Sargent  ^  Hollis,  for  the  plaintiff. 

Walter  D.  Hardy,  for  the  defendants. 

Per  Curiam*  In  the  absence  of  a  brief  from  the  defendants, 
no  valid  ground  of  defence  is  suggested.  As  the  balance  of  the 
insurance  after  satisfying  Minot's  claim  was  not  specifically  dis- 
posed of  in  Bradford's  will,  it  was  payable  to  his  estate  under 
the  by-laws ;  and  the  estate  is  represented  by  the  executor. 

Judgment  for  thejplaintiff. 
Clark,  J.,  did  not  sit:  the  others  concurred. 


Merrimack,  \ 
June,  1896.  \ 

Fellows  Jr  a.  v.  Fellows. 

wo     OJlj 

Howe,  AdmW,  ^  a.  v.  Fellows  ^  a.  ^^^\ 

JO    fl3s| 

Cross-bills  in  Equity.    In  the  first  case  the  defendant  filed     es^m 
an  answer  and  the  plaintiffs  a  special  replication.    In  the  Becond     71    53 


*  Bee  foot-notes  on  pages  22  and  876. 
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case  the  defendants,  who  are  the  plaintiffs  in  the  first,  pleaded 
the  pendency  of  that  case  in  bar,  and  also  filed  an  answer.  The 
bills,  answers,  and  replication  allege  numerous  facts,  nearly  all 
of  which  are  in  dispute.  Seven  questions  of  law  arising  upon 
the  pleadings  were  reserved. 

Sargeniy  HoUis  ^  Niks  and  William  H.  Sawyei\  for  the  plain- 
tiffs in  the  first,  and  the  defendants  in  the  second  case. 

AWin^  Martin  ^  Howe^  for  the  defendant  in  the  first,  and  the 
plaintiffs  in  the  second  case. 

Carpenter,  C.  J.  All  the  questions  reserved  might  not  arise 
if  the  facts  were  found.  Some  of  them,  possibly  all  of  them, 
miffht  turn  out  to  be  immaterial.  It  often  happens  that  grave 
apd  difiicult  questions  of  law  arise  upon  pleadmgs,  especially 
when  they  are  of  the  character  of  those  in  these  cases,  which  dis- 
appear upon  an  investigation  of  the  facts.  In  these  cases,  it  is 
clear  that  the  facts  should  be  found  before  an  attempt  is  made  to 
settle  the  law  controlling  the  rights  of  the  parties. 

Case  discharged. 
Chase,  J.,  did  not  sit:  the  others  concurred. 
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ACnON. 


None  for  causing  defect  in  highway,  Watson  v.  RMway,  170. 

when  laying  out  quashed  on  certiararif  lb. 
Agister  may  maintain  for  conversion  of  cattle,  McKeen  v.  Converse,  173. 
Holder  of  note  secured  by  mortgage,  Colhy  v.  McOliniock,  176. 

may  sue  on  note  and  mortgage  successively  op  concurrently,  lb, 

amount  of  judgment  in  each  suit  the  full  amount  due,  lb. 
Standing  timber  not  cut  within)  time  limited,  Lamprey  v.  Eastman,  198. 

grantor  not  liable  to  purchaser,  lb. 

if  cutting  prevented  by  grantee,  lb. 
Against  railroad  for  destruction  of  goods  by  fire,  Welch  v.  R.  R.,  206. 

case  and  not  assumpsit  appropriate  remedy,  lb. 
For  breach  of  contract  in  restraint  of  trade,  Saddlery  Co.  v.  Mills,  216. 

damages  for  loss  of  profits  on  other  goods  not  recoverable,  lb. 
Money  paid  on  agreement  to  purchase  stock,  Lincott  v.  Shoe  Co.,  260. 

action  cannot  be  maintained  tp  recover,  lb. 

vdthout  demand  for  stock  and  refusal  to  deliver,  lb. 
When  money  sent  by  mail  is  stolen,  Simpson  v.  Bank,  289. 

addressee  who  declined  to  take  it  from  office,  lb. 

not  liable  to  sender  on  implied  assumpsit,  lb. 
For  injuries  from  unsanitary  premises,  Toume  v.  Tfiompson,  317. 

tenant  of  lessee  cannot  maintain  against  lessor,  lb. 
To  recover  for  fitting  up  barroom,  Bryson  v.  Haley,  337. 

knowledge  of  illegal  use  of  premises  no  defence,  lb. 
For  injuries  sustained  in  another  state,  BeacMm  v.  Bridge,  382. 

good  defence  that  no  recovery  could  be  had  there,  lb. 
Upon  agreement  for  restitution  by  defaulter.  Brewing  Co.  v.  Mudge,  462. 

illegal  character  of  business  no  defence,  lb. 
Unauthorized  promise  of  officers  of  corporation,  Holland  v.  Ass'n,  480. 

action  cannot  be  maintained  upon,  lb. 
Justice  of  peace  acting  within  jurisdiction,  Robertsofi  v.  Hale,  538. 

not  liable  for  causing  arrest  of  witness,  lb, 

neglecting  to  appear  conformably  to  summons,  lb. 
On  stock  subscription,  dates  of  payment  specified,  Shattuck  v.  Robbing,  565. 
For  recovery  of  real  estate,  limitation  of,  Munroe  v.  Wilson,  580. 

ADMINISTRATION.    See  Estate  op  Pdbsons  Deceased. 

ADMINISTRATOR.    See  Executor  Am>  Administrator. 
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ADVANCEMENT. 

Payment  to  heir  will  be  considered,  Cass  v.  Browti,  85. 
when  interest  in  estate  is  relinquished,  /&. 
and  there  is  no  evidence  of  loan  or  gift,  /6. 

AGENCY. 

Ratification  of  unauthorized  act,  McDonald  v.  Insttrance  Co.,  4. 

principal  chargeable  with  knowledge,  lb, 

must  repudiate  act  in  toto  if  at  all,,  lb. 
Corporation  bound  by  act  within  corporate  powers,  lAbby  v.  Land  Co,,  444. 

permitted  by  directors  without  objection,  lb. 
Agent  may  sign  creditors*  insolvency  petition.  Hinds  v.  Heath,  551. 
Purchase  by  one  without  authority.  Railroad  v.  RailuxLy,  604. 

AMENDMENT. 

Substitution  of  plaintiff  by,  McDonald  v.  Ins,  Co.,  4. 
Of  petition  under  nuisance  act^  8tate  v.  Collins,  46. 
Whether  justice  requires,  question  of  fact  for  trial  term,  lb, 

Jenness  v.  Jones,  '475. 
Lawson  v.   Kimball,  549. 
Allowed  only  when  justice  requires  it,  AWy-OenH  v.  Sands,  54. 

McConnell  v.  Flanders,  604. 
Joinder  of  parties  to  terminate  litigation,  Unity  v.  Pike,  71, 
Count  in  trespass  added  to  declaration  in  case,  Morse  v.  Glover,  119. 
Of  bill  in  equity  by  declaration  in  writ  of  entry,  Bank  v.  Griffin,  183. 
Of  probate  appeal,  if  no  new  ground  is  added,  Lane  v.  Hill,  398. 
Necessary  to  obviate  formal  objection,  Johnson  v.  Ass'n,  437. 

allowed  after  merits  of  controversy  determined,  Jb. 
Striking  out  name  of  one  not  served  on,  Carpenter  v.  Fisher,  486. 
Making  party  in  interest  party  of  record,  Jud^e  of  Probate  v.  SulUnoay,  511. 
Joining  one  whose  title  is  in  question.  Murphy  v.  Hill,  544. 
Of  writ  in  action  to  enforce  lien,  Wason  v.  Martel,  660. 

not  to  prejudice  of  subsequent  attaching  creditors,  lb. 

or  others  claiming  rights  in  property,  lb. 
When  evidence  shows  liability  of  defendant,  Whittcn  v.  Btodkwell,  60::. 

on  grounds  not  stated  in  declaration,  lb. 

ANIMALS. 

Damage  by  dogs  paid  by  town.  Unity  v.  Pike,  71. 

may  be  recovered  of  owner,  lb. 
One  maintaining  an  insufficient  fence,  Morse  v.  Glover,  119. 

through  which  cattle  escape  to  his  land,  lb. 

liable  for  injuries  received  by  them,  lb. 

after  being  turned  into  the  highway  by  him,  lb. 
Agister  of  cattle  may  maintain  action.  McKcen  v.  Converse,  173. 

for  their  injury  or  conversion,  lb. 
Damage  feasant,  landowner  may  seize  and  impound,  lb. 

at  any  time  while  on  his  land,  lb. 
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APPEAL. 


Competency  of  evidence  before  probate  court,  Bank  v.  Young,  13. 

not  material  in  this  court  on  appeal,  lb. 
Lies  from  decree  of  probate  court,  Harmon  v.  Haints,  28. 

accepting  or  rejecting  referee's  report,  lb. 
From  refusal  to  abate  taxes,  Downing  v.  FamUngton,  187. 

assessed  to  non-resident  on  personal  property,  lb, 

within  nine  months  after  actual  notice,  lb. 
From  decision  in  highway  proceeding,  Onrnsey  v.  Keene,  243. 

procedure  question  of  fact  for  trial  term,  lb. 
From  probate  of  will,  issues  framed  under^  Lane  y.  HiU,  275. 
From  award  of  highway  damages,  Wenticorth  v.  Portsmouth,  392. 

allowance  of  interest  on.  lb. 
From  probate  court  may  be  amended,  Lane  v.  Hill,  398. 

if  no  new  ground  of  appeal  added,  lb, 
Keason  sufficient  if  cause  for  reversal  stated,  lb, 

grounds  or  evidence  need  not  be  stated,  lb, 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.    See  Iijsolvkncy. 
ASSUMPSIT.    See  Action. 

ATTACHMENT. 

Precept  for,  on  lumberman's  lien,  Hopkins  v.  Rays,  164. 

Of  goods  as  property  of  conditional  vendee,  Webber  v.  Osgood,  234. 

when  vendor  has  title  and  right  of  possession,  lb. 

officer  may  deliver  to  subsequent  vendee,  lb. 
Lien  secured  by  attachment  of  real  estate,  Beland  v.  Ooss,  257. 
Of  non-resident's  shares  in  corporation,  Abbot  v.  Kimball,  303. 
Within  three  months  of  defendant's  insolvency,  Whittredge  v.  Maxa/in,  323. 

delivery  of  property  to  assignee,  lb, 

answer  to  suit  by  sheriff  on  receipt,  lb. 
Of  property  of  non-resident  partner,  Smith  v.  Hamnumd,  363. 

not  dissolved  by  insolvency  proceedings  against  firm,  lb. 
Creditor's  petition  filed  second  day  of  January,  Bernard  v.  Mcrtel,  466. 

dissolves  attachment  made  third  day  of  October,  lb. 
Lien  lost  by  failure  to  levy.  Murphy  v,  HUl,  544* 

within  thirty  days  from  judgment  duly  entered,  lb. 

not  revived  by  vacation  of  judgment  and  rendition  of  new  one,  lb, 

ATTORNEY-AT-LAW. 

Client  bound  by  all  acts  of,  Beliveau  v.  Amoskeag  Co.,  225. 

done  under  implied  authority,  lb, 

as  against  one  ignorant  of  discharge,  lb. 
May  bind  client  to  disposition  of  action,  when,  lb. 
Infant  suitor  bound  by  acts  of,  lb. 
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AWAKD. 

Sufficiently  certain  and  final,  Parker  v.  Dorsev,  181. 

if  nothing  remains  but  computation  and  measurement,  /&. 
Under  Laws  1855,  c.  1666,  duration  of  binding  force,  Railroad  y.  Railroad,  519. 

not  extended  or  affected  by  Laws  1858,  c.  2125,  76. 
Does  not  bind  one  not  party  to  proceeding,  Jewell  v.  Rochester,  603. 

BANK.    See  Savings  Bank. 

BENEFIT  ASSOCIATION.    See  Insurance. 

BILLS  AND  NOTES. 

Maker  induced  to  sign  by  fraud,  Woodward  v.  Biwlnf,  219. 

and  guilty  of  negligence  in  so  signing,  lb, 

cannot  set  up  fraud  against  innocent  payee,  lb. 
Evidence  of  financial  ability  of  maker,  inadmissible,  75. 
Surrender  by  A  of  B's  overdue  note,  76. 

sufficient  consideration  for  Cs  note  to  A,  lb. 
Given  to  prevent  criminal  prosecution,  void,  Davia  v.  Smith,  253. 
Surrender  of  bond  on  which  A  was  liable,  Ins.  Co.  v.  McKellar,  326. 

good  consideration  for  note  signed  by  A  as  principal,  lb. 

and  by  B  and  C  as  sureties,  lb. 
Note  executed  here,  payable  in  Mass.,  and  delivered  there,  lb. 

rights  of  parties  to  be  determined  by  Mass.  law,  lb. 
Failure  to  return  collateral  never  held,  Haskell  v.  Africa,  421. 

no  defence  to  suit  by  indorsee  against  maker,  lb. 

BOUNDABY. 

Established  by  judgment  on  referee's  report.  Drown  v.  Hiimilton,  23. 

binding  on  parties  and  those  claiming  under  them,  lb. 
Of  an  "acre"  by  a  river  on  one  side,  Smith  v.  Furbish,  123. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Shares  retired  by  vote  of  directors,  Lctoumeau  v.  Ass*n,  366. 

to  participate  in  loan  premiums  actually  paid,  lb. 
Insolvency  of,  terminates  members'  contracts,  Bank  CommWs  v.  Ass^n,  554. 

settlements  with  borrowing  members,  how  made,  Tb. 

CASES   QUESTIONED,  OVERRULED,   ETC. 

CoU  V.  Camian,  29  N.  H.  88,  in  Spaulditig  v.  Oroton,  77. 
Clement  v.  Bums,  43  N.  H.  609,  in  Spaulding  v.  Oroton,  77. 
Flanders  v.  Colebrook,  51  N.  H.  300,  in  Spaulding  v.  Groton,  77. 
Scott  V.  Simons,  54  N.  H.  426,  in  Towne  v.  Thompson,  317. 
Thayer  v.  Pratt,  47  N.  H.  470,  in  Isab^le  v.  LeBlanc,  409. 
Britton  v.  Turner,  6  N.  H.  481,  in  Johnson  v.  Ass%  437. 
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COLLATERAL  ATTACK.    See  Judomznt. 

COMMON  CARRIERS. 

Railroads  not  liable  as,  for  goods,  Welch  y.  R,  R,,  206. 

after  reasonable  opportunity  for  removal,  lb, 
Kot  liable  for  loss  from  operation  of  natural  causes,  Fmicher  v.  WUmnj  338. 
Truckman  who  is  not,  bound  to  exercise  ordinary  care,  lb, 

CONFLICT  OF  LAWS. 

Between  lex  lod  and  lex  fori,  Beacham  v.  Bridge,  382. 
former  governs  in  cases  of  tort,  lb, 

CONFUSION  OF  GOODS. 

By  mortgagor,  rights  of  mortgagee.  Home  v.  Hanson  ^  201. 

CONSTITUTION  CITED. 

U.  S.  Constitution,  art,  1,  a,  6.    Privileges  of  congressmen  232 

Mass.  Bill  of  Rights,  art  12.    Trial  by  jury  504 

N.  H.  Bill  of  Rights,  art,  16.    Rights  of  one  accused  of  crime  496 

art,  19.    Searches  and  seizures  48 

art,  20.    Trial  by  jury  in  civil  causes  494,  496 

art,  23.    Retrospective  laws  60 

N.  H.  Constitution,  art,    4.    Powers  of  general  court  504 

art,    5.    Powers  of  general  court  470 

art.  21.    House  of  representatives  sole  judge 

of  returns,  etc.,  of  members  56 

art.  24.    Senate  final  judges  of  returns,  etc., 

of  members  56 

art,  87.    Informations  and  indictments  509 

CONSTITUTIONAL  LAW. 

Pending  suits  not  affected  by  repeal,  Dow  v.  Electric  Co.y  59. 
One  maintaining  dam  by  virtue  of  statute,  lb, 

cannot  question  its  constitutionality,  lb. 
Taxation  of  lessor's  interest  invalid,  Kennard  v.  Manchester,  61. 
Service  of  process  upon  congressman,  Bartlett  v.  Blair,  232. 

federal  question  not  considered  here,  lb. 
Act  dividing  town  school  district,  Allen  v.  Bidicell,  245. 

for  separate  maintenance  of  schoolhouses,  constitutional,  lb. 
Refusal  of  legislature  to  grant  charter,  Pefn  M,  d.  M.  R,  R.,  347. 

not  bar  to  proceedings  under  general  law,  lb. 
Sentence  and  punishment  for  criminal  offence.  State  v.  Oerry,  495. 

not  within  jurisdiction  of  justice  of  peace,  Jb. 

without  trial  by  jury,  unconstitutional,  lb. 
Trial  by  jury  not  dependent  on  appeal  from  justice,  lb. 
Misdemeanors  not  within  jurisdiction  of  justice,  lb. 

to  be  prosecuted  by  indictment  or  information,  lb. 
First  clause  of  s.  1,  c.  117,  Laws  1895,  unconstitutional,  lb. 
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CONTRACT. 


Agreement  to  retransfer  stock,  Scott  t.  Scott,  7. 

illegal  purpose  of  transfer  no  defence,  lb. 
Promise  by  vendee  to  pay  mortgage,  Provenchee  v.  Piper,  31. 

not  invalid  because  sale  made  on  Sunday,  /&. 

nor  for  breach  of  vendor's  warranty,  lb. 
Insolvency  of  insurance  company,  Ins.  Cotnm^r  v.  Ins,  Co,,  51. 

effect  of  on  outstanding  policies,  lb. 
Agreement  to  weigh  cattle  sold,  Parcher  v.  Holmes,  166. 

party  violating  bound  to  show  actual  weight,  lb. 
Contract  of  guaranty,  promisor  liable  on,  McDonald  v.  Femald,  171. 

without  demand  or  notice  of  default,  lb. 
Offer  on  Sunday,  accepted  Monday,  not  invalid,  lb. 
In  restraint  of  trade,  continuance  of.  Saddlery  Co.  v.  Mills,  216. 
In  restraint  of  trade,  action  for  breach,  lb, 

damages  for  loss  of  profits  on  other  goods  not  recoverable,  Jb. 
Surrender  by  A  of  B*s  overdue  note.  Woodward  v.  Biaby,  219. 

sufScient  consideration  for  C's  note  to  A,  lb. 
Contract  of  reinsurance  one  of  indenmity.  Hunt  v.  Association,  305. 
Surrender  of  bond  upon  which  A  was  liable.  Ins,  Co.  v.  McKellar,  326. 

good  consideration  for  note  sigrned  by  A  as  principal,  lb. 

and  by  B  and  C  as  sureties,  lb. 
Note  executed  here,  payable  in  Massachusetts  and  delivered  there,  lb. 

rights  of  parties  to  be  determined  by  Massachusetts  law,  lb. 
For  work  and  material  in  fitting  barroom,  Bryson  v.  Haley,  337. 

knowledge  of  illegal  use  of  premises  no  defence,  lb. 
Of  city  for  lighting  of  streets,  Blood  v.  Electric  Co,,  340. 

not  illegal  because  for  term  of  ten  years,  lb. 
Real  estate  broker  entitled  to  compensation,  Parker  v.  Estabrook,  349. 

upon  producing  customer  with  whom  contract  is  made,  lb. 
For  driving  of  logs,  Clarksville  Land  Co.  v.  Harriman,  374. 

warranty  of  suflRciency  of  water  not  presumed,  lb. 
Implied  from  acceptance  of  benefit,  Maltais  v.  Foss,  404. 
When  not  implied  by  law  or  created  by  estoppel,  Clark  v.  Sanborn,  411. 

mutual  assent  of  parties  must  be  shown,  lb. 
Insurance  for  benefit  of  mortgagor,  Amey  v.  Ins.  Co.,  446. 

not  void  by  mere  knowledge  of  illegal  use,  lb. 
Action  on  agreement  for  restitution  by  defaulter,  BrctritH?  Co.  v.  Mudge,  462. 

illegal  character  of  business  no  defence,  lb. 
Burdensome,  assignee  of  insolvent  may  repudiate,  Tmst  Co,  v.  Taggart,  557. 
Agreement  to  accept  less  than  amount  due.  Cage  v.  DeOouroey,  579. 

made  mutually  with  other  creditors,  binding,  lb, 

although  certain  claims  paid  in  full,  lb. 
Specific  performance  of  contract. to  convey,  Hallett  v.  Parker,  598. 

enforceable  though  buildings  destroyed  by  fire,  lb. 
To  keep  fence  forever  in  repair.  Patten  v.  Patten,  603. 
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CONVERSION* 

Worthless  property  fraudulently  substituted,  Ham  v.  Sanborrtf  19. 

return  not  necessary  before  brining  suit.  lb. 
Of  cattle,  agister  may  maintain  action,  McKeen  v.  Converse,  173. 

CORPORATION.    See  Railboad. 

Agreement  to  retransfer  stock,  Scott  v.  Scott,  7. 

illegal  purpose  of  transfer  no  defence,  lb. 
Dealings  of  directors  with  partnership,  Wiggin  v.  Machine  Co.,  14. 

right  to  accounting  for,  barred  by  laches,  lb. 
Money  paid  on  agreement  to  purchase  shares,  Lincott  v.  Shoe  Co.,  260. 

action  cannot  be  maintained  to  recover,  lb. 

without  demand  for  stock  and  refusal  to  deliver.  lb. 
Superintendent  elected  by  directors,  Hamlin  v.  Brass  Co.,  292. 

not  removable  by  majority  acting  individually,  lb. 
Shares  of  non-resident,  how  attached.  Abbot  v.  Kimball,  303. 
Dividends  on  stock  property  of  pledgee.  Bank  v.  Marshall,  417. 

Hunt  V.  Railwav,  561. 
Domestic,  insolvency  proceedings  against,  Kennett  v.  Company,  432. 

in  county  in  which  business  is  carried  on,  lb. 
Bound  by  act  of  agent  within  corporate  powers,  Libby  v.  Laf^  Co.,  444. 

permitted  by  directors  without  objection,  lb. 
No  action  upon  imauthorized  promise  of  officers,  Holland  v.  Ass'n,  480. 
Statement  afi  to  intended  course  of  business,  Shattuck  v.  Bobbins,  565. 

not  adopted  by  corporation  after  organization,  lb. 

no  defence  to  action  upon  stock  subscription,  lb. 
Parol  agreement  as  to  course  of  business,  lb. 

not  admissible  to  vary  contract  of  subscription,  lb. 
Action  on  stock  subscription  specifying  times  of  payment,  lb. 

COSTS, 

Assumpsit  against  county  on  pauper  claim,  Plymouth  v.  County,  361. 

costs  of  town  how  limited,  lb. 
Attendance  of  witness  procured  in  good  faith,  State  v.  A.  B.  C,  441. 

fees  taxable  unless  limited  under  statute,  lb. 

although  testimony  fails  to  sustain  charge,  lb. 
Of  private  prosecutors  allowed,  State  v.  Merrick,  601. 

when  nol  pros,  entered  without  their  consent,  lb. 

COUNTY. 

County  farms  taxed;  court  houses  and  jails  exempt,  C(w*nfi/  v. Hcverhill,  120. 
Submission  to  court  of  pauper  claim,  Plymouth  v.  County,  361. 
Action  of  assumpsit  may  be  treated  as,  lb. 

COVENANT. 

Action  by  lessor  against  assignee,  Whitcomb  v.  Cummings,  67. 
does  not  operate  as  release  of  lessee,  lb. 
when  brought  at  lessee's  request,  lb. 
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CRIMINAL  LAW. 

Complaint  for  using  offensive  language,  State  v.  Brown,  200. 

truth  of  words  no  defence,  Tb, 
False  swearing  in  rebuttal  to  irrelevant  testimony,  Ih, 

does  not  constitute  perjury,  76. 
Offence  not  within  jurisdiction  of  justice,  State  v.  Cferrp,  495. 

right  of  trial  by  jury  guaranteed,  lb. 
Trial  by  jury  not  dependent  on  appeal,  lb. 
Misdemeanors  not  within  jurisdiction  of  justice,  lb. 

to  be  prosecuted  by  indictment  or  information,  lb. 

DAMAGES. 

In  action  for  destruction  of  highway,  Monroe  v.  Lumber  Co.,  89. 

expense  of  maintaining  new  highway,  lb. 
Loss  of  profits  on  other  goods  not  recoverable,  Saddlery  Co.  v.  MilU,  216. 

in  action  for  breach  of  contract  in  restraint  of  trade,  lb. 
Expense  in  regaining  possession  of  land.  Fowler  v.  Otcen,  270. 

recoverable  in  action  of  trespass,  lb. 
Upon  appeal  in  highway  proceeding,  Wentworth  v.  Portsmouth,  392. 

allowance  of  interest  on,  lb. 
From  transaction  out  of  which  action  arises,  Johnson  v.  Ass^n,  437. 

accruing  to  defendant  may  be  recouped,  lb. 
To  defendant  greater  than  amount  due  plaintiff,  lb. 

defendant  entitled  to  judgment  for  balance,  lb. 
Caused  to  prevailing  defendant.  Carpenter  v.  Fisher,  486. 

by  preliminary  injunction,  determined  by  court,  lb. 

DEED. 

Grantors  to  occupy  for  public  exhibitions,  Academy  v.  Parish,  10. 

not  entitled  to  use  for  morning  prayers,  etc.,  lb. 
Of  land  and  adjacent  pa«sways  construed.  White  v.  Hotel  Co.,  38. 
Unless  out  of  control,  delivery  ineffectual,  Stockwell  v.  Williams,  75. 
Of  an  acre  bounded  by  a  river.  Smith  v.  Furbish,  123. 

bed  of  river  not  included  in  the  measurement,  lb. 
Bule,  contra  proferentem,  not  to  be  applied,  lb. 

unless  evidence  of  intention  exactly  balanced,  lb.  % 

Keservation  of  land  and  mill  privilege,  lb. 

not  void  for  uncertainty,  lb. 

grantor  or  successor  may  locate,  lb. 

within  reasonable  time  after  original  deed,  lb. 
Reservation  with  no  reference  to  heirs,  lb. 

not  necessarily  life  estate  only,  lb. 
Unaccompanied  by  evidence  of  possession,  Newcastle  v.  Haywood,  179. 

by  grantor  or  predecessor  of  record,  lb. 

insufficient  to  establish  title  in  grantee,  lb. 
Construction  of,  parol  evidence  admissible,  Bartlett  v.  LaRochelle^  211. 

to  apply  descriptions  to  land  and  show  intent,  lb. 
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Bounding  by  monuments,  conveys  land  described,  lb. 

when  intent  to  bound  by  known  monuments  appears,  lb. 
without  regard  to  plan  showing  different  lines,  lb, 

DIVORCE. 

Evidence  insufficient  to  prove  adultery,  Bums  v.  BurnSf  33. 

not  incompetent  to  prove  on  another  day,  lb. 
Decree  adverse  to  general  allegation,  lb. 

not  necessarily  adjudication  covering  whole  time,  lb, 

issue  previously  tried  may  be  shown,  lb. 
Computing  period  of  abandonment,  Storrs  v.  Storra,  118. 

time  libelee  insane  not  included,  lb. 
For  conviction  of  crime,  Harrington  v.  Harrington,  360. 

court  has  jurisdiction  when,  lb. 
To  constitute  extreme  cruelty,  must  be  bodily  injury.  Hart  v.  Hart,  478. 

actual,  or  threatened  and  reasonably  apprehended,  lb. 

ELECTION. 

Of  mayor,  findiug  by  city  councils  final,  AtVy-OenH  v.  8and8,  54. 

questions  of  fact  not  retried  on  quo  warrantOy  lb. 
Vacancy  in  oi!!ce  of  mayor,  AtVy-CfenH  v.  Varncp,  64. 

how  filled  by  board  of  aldermen,  lb. 

EQUITY. 

Dealings  of  directors  with  partnership,  Wiggin  v.  Machine  Co.,  14. 

right  to  accounting  for,  barred  by  laches,  lb. 
When  mortgagor  covenants  to  insure.  Insurance  Co.  v.  Thompson,  20. 

mortgagee  has  equitable  lien  on  avails  of  policy,  lb. 

though  policy  payable  in  terms  to  mortgagor,  lb. 
Bill  for  discharge  of  mortgage,  Felker  v.  Hazelton,  304. 

not  maintainable  by  attaching  creditor,  lb. 

against  purchaser  of  mortgagor's  interest,  lb. 

without  allegation  of  fraud  or  collusion,  lb. 
Attachment  of  mortgagor's  interest  in  real  estate,  lb. 

and  mortgagee's  refusal  to  release  upon  tender,  lb. 

not  sufficient  ground  for  bill  for  discharge,  lb. 
Illegal  use  of  money  raised  by  taxation.  Blood  v.  Electric  Co.,  340. 

taxpayer  may  maintain  bill  in  equity  to  restrain,  lb. 
Bill  alleging  fraud  in  general  terms,  lb. 

without  setting  forth  facts,  bad  on  demurrer,  lb. 
Written  order  operating  as  equitable  assignment.  Pollard  v.  Pollard,  356. 
Convieyance  in  fraud  of  creditors,  Matthews  v,  Hutchins,  412. 

administrator  may  maintain  bill  to  set  aside,  lb. 

if  property  needed  to  pay  debts,  lb. 
Unlawful  appropriation  of  property,  York  v.  Market  Co.,  419. 

when  no  fiduciary  relation  exists,  lb. 

right  of  owner  to  enforce  claim.  lb. 

against  assets  to  exclusion  of  creditors,  lb. 
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Damage  to  prevailing  defendant,  Carpenter  v.  Fisher,  486. 

by  preliminary  injunction,  determined  by  court,  lb. 
Bill  praying  for  repair  of  highway,  Currier  v.  Duvia,  596. 

not  maintainable  unless  peculiar  injury  suffered,  lb. 
Specific  performance  of  contract  to  convey,  Hallett  v.  Parker^  598. 

enforceable  though  buildings  destroyed  by  fire,  lb. 
Lands  exchanged  by  one  bound  to  convey,  lb. 

lands  acquired  held  in  trust  for  obligee,  lb. 

cannot  be  incumbered  as  against  him,  lb. 

ESTATES  IN  REMAINDER. 

Funds  from  sales  of  subscription  rights.  Walker  v.  Walker,  407. 

and  division  of  capital  of  corporation,  lb. 

principal  to  remainder-man,  income  to  life  tenant,  lb. 
Dividends  from  earnings  of  corporation  payable  to  life  tenant,  lb. 

ESTATE  OF  PERSONS  DECEASED. 

Appeal  lies  from  probate  decree  on  report  of  referee,  Harmon  v.  Haines,  28. 
Appointment  of  administrator  duly  made,  Ela^s  Appeal,  35. 

cannot  be  collaterally  avoided,  76. 
Invalidity  of  administrator's  appointment,  lb. 

one  acting  under  appointment  cannot  set  up,  lb. 
Survivor  of  marriage  vdthin  prohibited  degrees,  Hopes  v.  Rollins,  191. 

takes  no  portion  of  the  other's  estate,  lb. 
Allowance  of  claim  by  commissioner,  Mattheics  v.  Huichins,  412. 

competent  but  not  conclusive  evidence  of  indebtedness,  lb. 

may  be  impeached  for  fraud  or  collusion,  lb. 

by  one  not  entitled  to  appeal,  lb. 
Evidence  of  commissioner  concerning  account,  lb. 
Personal  estate  taxable  to  administrator,  Kent  v.  Exeter,  469. 

in  town  in  which  he  resides,  76. 

ESTOPPEL. 

One  maintaining  dam  by  virtue  of  statute,  Dow  v.  Electric  Co.,  59. 

cannot  question  its  constitutionality,  76. 
Receipt  of  dues  by  insurance  company,  Dunn  v.  Ass^n,  365. 

in  ignorance  of  forfeiture,  does  not  operate  as,  76. 

EVIDENCE. 

Insufficient  to  prove  adultery  on  given  day.  Bums  v.  Burns,  33. 

not  incompetent  to  prove  on  another  day,  76. 

issue  previously  tried  may  be  shown,  76. 
Action  against  several  for  same  injury,  Monroe  v.  Lumber  Co.,  89. 

evidence  against  one  or  all  admissible,  76. 
Inconsistent  statement  of  witness  may  be  shown  and  argued,  76. 
Use  of  path  across  railroad  yard  competent,  Mitchell  v.  R.  R.,  96. 

as  to  negligent  management  of  locomotive,  76. 
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Royal  charter  to  show  title  to  lands,  Netocastle  v.  Haywood,  179. 
Deed  unaccompanied  by  evidence  of  possession,  Ih, 

by  grantor  or  predecessor  of  reccwd,  76. 

insufficient  to  establish  title  in  grantee,  Ih. 
False  swearing  to  rebut  irrelevant  testimony.  State  v.  Brown,  200. 

does  not  constitute  perjury,  Ih. 
In  construction  of  deed  of  real  estate,  Bartlett  v.  LaRochelle,  211. 

deed  and  such  parol  or  extraneous  evidence,  Jb. 

as  is  necessary  to  apply  descriptions  to  land,  lb. 

competent  to  show  intent  of  parties,  lb. 
Of  financial  ability  of  maker  of  note,  inadmissible,  Woodward  v.  Bixby,  219. 
On  trial  of  one  claiming  to  be  pharmacist,  State  v.  Hitchcock^  244. 

for  illegally  keeping  liquor  for  sale,  lb. 

hand-bills  advertising  medicines  not  competent,  lb. 

in  absence  of  evidence  that  liquor  was  used  in  them,  lb. 
Attempt  to  cross  in  front  of  approaching  train,  Davis  v.  ff.  R.,  247. 

not  conclusive  evidence  of  negligence,  lb. 
Rule  of  railroad  as  to  speed  of  train  at  crossing,  lb. 

competent  on  question  of  traveler's  care,  lb. 
Failure  to  stop,  look,  and  listen  at  crossing,  lb. 

not  conclusive  evidence  of  negligence,  lb. 
Production  of  account  books  of  deceased,  Stevens  v.  Moulton,  254. 

accompanied  by  oath  of  administrator,  lb. 

is  not  election  of  administrator  to  testify,  lb. 
Adverse  party  not  to  testify  against  administrator,  Perkins  v.  Perkins,  264. 
Of  defence  of  prior  suit  by  defendant,  Fowler  v.  Owen,  270. 

competent  to  show  trespass  by  his  authority,  lb. 
Objection  to  insufficiency  waived,  Lane  v.  HU1,  275. 

if  not  taken  before  submission  to  jury,  lb. 
Declarations  of  testator  admissible,  Ih. 

to  prove  contents  of  lost  will,  76. 
Destruction  of  will  animo  revocandi,  when  presumed,  76. 
Exhibition  of  amputated  toes  may  be  competent,  Nebonne  v.  7?.  R.,  296. 
Loss  of  toes  when  leg  previously  impaired,  lb. 

physician  may  testify  as  to  enhanced  damage,  lb. 
Proceedings  for  abatement  of  liquor  nuisance,  State  v.  ColUns,  299. 

certain  evidence  competent  to  show  use  of  premises,  7&. 
Owner's  residence  over  premises  used  for  saloon,  76. 

competent  to  show  knowledge  of  such  use,  76. 
Application  for  license  defining  abbreviations,  76. 

competent  to  explain  same  in  collector's  record,  76. 
Sales  of  liquor,  police  court  records  competent,  76. 
Record  in  proceedings  for  seizure  of  liquors,  76. 

competent  a«  admissions  on  part  of  claimant,  76. 
Insured  property  located  near  railroad,  Davi^  v.  Insurance  Co.,  315. 

statute  making  railroad  liable  for  fires,  76. 

not  material  on  question  of  concealment  of  risk,  76. 
That  warning  of  train  resembled  annoying  conduct,  Tyler  v.  R.  R.,  331. 

competent  to  explain  why  it  was  disregarded,  76. 
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Cross-examination  to  discredit  witness,  Leaser  v.  Furniture  Co.,  343. 

latitude  of,  a  question  for  trial  term,  Ih. 
That  other  horses  had  slipped  on  obstruction,  Dow  v.  Weare,  345. 

competent  to  show  unsuitableness  of  highway,  lb. 
Incompetent  evidence  and  objectionable  inquiry,  lb. 

not  cause  for  setting*  aside  verdict,  when,  lb. 
Kegs  with  revenue  stamps  in  defendant's  warehoiise.  State  v.  Wripht,  351. 

competent  to  show  they  contained  malt  liquor,  lb. 
Payment  of  taxes  on  non-resident  land,  Benton  v.  Merrill^  369. 

not  conclusive  evidence  of  ownership,  lb. 
Whether  undue  force  used  in  making  arrest,  Beckman  v.  Souther,  381. 

known  pugnacity  of  arrested  person  competent,  lb. 
Evidence  as  to  appointment  of  constable,  lb. 
Reasonable  cause  to  believe  vendor  insolvent.  Cutler  v.  Dunn,  394. 

certain  evidence  insufficient  to  prove,  lb. 
Allowance  of  claim  by  commissioner,  Matthews  v.  HutcMns,  412. 

competent  but  not  conclusive  as  to  indebtedness,  lb. 
Of  commissioner  concerning  items  of  account,  lb. 
Absence  of  flagman  at  highway  crossing,  FoJsom  v.  R.  R.,  454. 

and  high  rate  of  speed  after  discovery  of  danger,  lb. 

sufficient  to  warrant  a  finding  of  negligence,  lb. 
As  to  probable  behavior  of  horse  near  approaching  train,  lb. 

conduct  of  other  horses  in  like  situation  admissible,  lb. 
When  assets  of  an  insolvent  debtor,  Sanborn  v.  Wilder,  471. 

consist  of  claims  against  insolvent  Arm,  lb. 

assets  and  liabilities  of  both  admissible,  lb. 
Objection  to  schedules  as  proof  waived  if  not  stated,  lb. 
Assumption  of  risk  from  overhead  bridge,  Hardy  v.  R.  R.,  523. 

certain  evidence  properly  submitted  to  jury,  lb. 
Fright  of  horse  at  pile  of  lumber.  Valley  v.  R.  R.,  546. 

competent  to  show  cause  of  prior  fright,  lb. 

and  tendency  of  lumber  to  frighten  horses,  lb. 
Inability  to  wear  \i8ual  clothing  competent  as  to  injuries,  lb. 
Suggestion  of  improper  conduct  may  be  rebutted,  lb. 
Admission  of  executor  admissible  against  him,  Wason  v.  Burnham,  553. 
Wliether  taking  down  building  dangerous,  Nourie  v.  Theobald,  564. 

not  a  question  for  an  expert,  lb. 
Parol  agreement  as  to  business  of  corporation,  Shattuck  v.  Robbins,  565. 

not  admissible  to  vary  contract  of  subscription,  lb. 
On  question  of  testator's  intention,  Stratton  v.  Stratton,  582. 

EXECUTOR  AND  ADMINISTRATOR.    See  Estate  of  Persons  DECBA8Ea>. 

Claim  of  against  estate,  Harmon  v.  Haines,  28. 

appeal  lies  from  decree  of  probate  court,  76. 

accepting  or  rejecting  report  of  referee,  lb. 
Appointment  duly  made  not  collaterally  avoided,  Ela*s  Appeal,  35. 

one  acting  under  cannot  set  up  invalidity  of,  lb. 
May  release  action  for  death  of  intestate,  Cogswell  v.  R.  R.,  192. 

for  benefit  of  widow  and  minor  children,  lb. 
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Power  of  appointment  by  probate  court,  Tilton  v.  O'Connor,  215. 

of  county  where  deceased  last  an  inhabitant,  lb. 

not  affected  by  similar  proceedings  elsewhere,  lb. 
Production  of  account  books  of  deceased,  Stevens  v.  Moulton,  254. 

accompanied  by  oath  of  administrator,  lb. 

is  not  election  of  administrator  to  testify,  lb. 
Adverse  party  not  to  testify  against,  Perkins  v.  Perkins,  264. 
Cannot  interpose  statutory  limitation  of  three  years,  lb. 

when  defendant  in  private  capacity,  lb. 
May  maintain  bill  to  set  aside.  Matthews  v.  Hutchins,  412. 

conveyance  by  deceased  in  fraud  of  creditors,  lb, 

when  property  needed  to  pay  debts,  lb. 
Personal  estate  of  deceased  taxable  to,  Kent  v.  Exeter,  469. 

in  town  in  which  he  resides,  lb. 
Liability  of  sureties  on  bond.  Judge  of  Probate  v.  Sulloway,  511. 

co-extensive  with  that  of  principal,  lb. 
Debt  of  to  estate,  surety  liable  therefor,  lb. 

although  administrator  insolvent  when  appointed,  lb, 

EXECUTION. 

Levy  not  impaired  by  insolvency  proceedings,  Hurlbutt  v.  Currier,  94.. 
nor  by  knowledge  of  insolvency,  lb. 

EXEMPTIONS.    See  Taxation,  Insolvency. 

FACT,  QUESTION  OF.    See  Next  Title. 

Whether  referee's  report  against  law  and  evidence,  Drown  v.  Hamilton,  23^ 
Allowance  to  insurance  agents  under  contracts,  Ins.  Comtn'r  v.  Ins.  Co.,  61.. 
"Whether  use  of  property  is  reasonable,  Davis  v.  Whitney,  66. 

Ladd  V.  Brick  Co.,  185. 
Whether  certain  acts  constituted  contributory  negligence,  At/€i*«  v.R.R.,20H. 

DaiHs  V.  R.  R.,  247. 

Folsom  V.   jB.   jB.,   454. 

Brown  v.  R.  R.,  518. 
WTiether  speed  of  train  unreasonable,  DatHs  v.  R.  R.,  247. 
Whether  failure  to  look  and  listen  for  train  negligence,  /&; 
Whether  expense  of  repairing  highway  burdensome,  Rye  v.  County,  268, 
Whether  beer  analyzed  part  of  that  kept  for  sale,  State  v.  Wright,  351. 
Whether  there  was  mutual  understanding,  Clark  v.  Sanborn,  411. 

that  services  rendered  should  be  paid  for,  lb. 
Whether  choice  of  dangerous  course  negligence,  Folsom  v.  R.  R.,  454. 
Whether  tenant  did  all  good  husbandry  required,  Tuttle  v.  Langley,  464. 
Whether  independent  admissions  were  made,  Jenness  \.  Jones,  475. 
Whether  danger  known  and  risk  assumed.  Hardy  v.  R.  R.,  523. 

FACTS  DETERMINABLE  AT  TRIAL  TERM. 

Findings  conclusive  and  not  reviewable,  Drown  v.  Hamilton,  23. 
Whether  justice  requires  allowance  of  amendment.  State  v.  Collins,  46.. 

Jenness  v.  Jones,  475. 

Latcson  v.  Kimball,  549. 
VOL.   LXVIII.     41 


Digitized  by  VjOOQIC 


626  INDEX. 

Where  maintenance  under  will  shall  be  provided,  Foster  v.  WUlson,  241, 
Procedure  on  appeal  in  highway  proceeding,  Guittsey  v.  Keene,  243. 
^Vhether  failure  to  file  statement  of  claim,  Boyd  v.  Derryy  272. 

for  highway  injury  was  without  fault  or  neglect^  Ih, 
AVhether  will  relied  on  should  be  offered  for  probate.  Lane  v.  Hill,  275. 
Whether  place  where  highway  injury  was  received,  Curria'  v.  Concord,  294. 

sufficiently  described  in  required  statement,  lb. 
Whether  evidence  should  be  excluded  for  remoteness,  State  v.  Collins,  299. 

Tyler  v.  R.  R..  331. 
Dow  V.  Weare,  345. 
Beckman  y.  Souther,  381. 
Latitude  of  cross-examination  to  discredit.  Lesser  v.  Furniture  Co,,  343. 
Keasonableness  and  good  faith  of  prosecutor.  State  v.  A,  B,  (7.,  441. 

in  procuring  attendance  of  witnesses,  Ih, 
Whether  allowance  of  witness  fees  should  be  limited,  Ih, 
Whether  defendant  assumed  personal  liability,  Martin  v.  Livingston,  562. 

whether  facts  should  have  put  plaintiff  on  inquiry,  lb. 
Whether  indorsers  of  note  jointly  liable,  Benton  v.  Hopkins,  606. 

FENCES. 

Party  neglecting  to  make  or  repair,  Koundy  v.  Smith,  69. 

not  liable  for  whole  costs  of  division,  lb. 
Action  for  one  half  of  fees  of  fence-viewers,  lb, 

not  maintainable  until  fees  have  been  paid,  lb. 
Cattle  escaping  through  insufficiency  of,  Morse  v.  Glover,  119. 
Covenant  to  keep  fence  forever  in  repair,  Patten  v.  Patten,  603. 

FRAUDS.  STATUTE  OF. 

Promise  of  vendee  to  pay  mortgage,  Provcnchee  v.  Piper,  31. 

upon  surrender  of  note  to  mortgagor,  not  within,  lb. 
Sufficiency  of  writing  for  sale  of  lands,  Stocktcell  v.  Williams,  75. 
Sufficiency  of  written  guarantjs  McDonald  v.  Fernald,  171. 
When  liability  already  assumed,  Rounsevel  v.  Osgood,  418. 

promise  to  pay  not  within,  lb, 

HIGHWAY. 

Town  may  discontinue  within  its  limits,  Drew  v.  Cotton,  22. 

although  extending  into  other  towns,  lb. 
Petition  for  between  fixed  bounds,  Spaulding  v.  Groton,  77. 

layout  not  extending  to  one  may  be  valid,  lb. 
Return  not  void  for  uncertainty,  when,  lb, 
•Constructed  on  courses  not  described  in  judgment,  lb, 

not  a  legal  highway,  lb. 
Obstruction  or  destruction  of,  Monroe  v.  Lumber  Co.,  89. 

town  may  maintain  action  for,  lb. 
Increased  expense  of  maintaining  new  highway,  lb. 

element  of  damage  in  such  action,  Tb. 
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Laying  out  quashed  upon  certiorari,  Railway  v.  Berlin ,  168. 

as  to  parties  without  notice  or  knowledge,  lb. 

who  have  no  other  adequate  remedy,  lb,  » 

and  have  not  waived  right  of  objection,  lb. 
No  action  against*  person  causing  defect  in,  Wctson  v.  Railway,  170. 

when  laying  out  quashed  upon  certiorari,  lb. 
Appeal  in  highway  proceeding,  Gurnscy  v.  Keene,  243. 

procedure  question  of  fact  for  trial  term,  lb. 
Whether  repair  burdensome,  question  of  fact.  Rye  v.  County,  268. 
Liability  of  town  for  defective  sidewalk,  Boyd  v.  Derry,  272. 

failure  to  file  notice  of  injury,  lb, 
Sufaciency  of  notice,  question  of  fact,  Currier  v.  Concord,  294. 
Failure  of  committee  to  object  to  notice,  lb, 

not  waiver  of  city's  right  to  object,  lb. 
To  show  unsuitable  condition  of,  Dow  v.  Weare,  345. 

evidence  that  other  horses  slipped  competent,  lb. 
Appeal  from  award  of  damages,  Wenttcorth  v.  Portsmouth,  392. 

allowance  of  interest  on,  lb. 
Town  liable  for  defective  sewer  covering  in.  Gale  v.  Dover,  403. 
Finding  adverse  to  removal  of  gates,  Bryant  v.  Tamuporth,  483. 

not  disturbed  if  laying  out  legal,  or  highway  by  user,  lb. 
Gates  constituting  obstruction,  remedy  by  indictment,  lb. 
Laying  out  cannot  be  collaterally  impeached,  lb. 
Objects  near  highway  likely  to  frighten  horses,  Valley  v.  R,  R,,  546, 

person  negligently  placing  liable  for  consequences,  lb. 
Bill  in  equity  praying  for  repair.  Currier  v.  Davis,  596. 

not  maintainable  unless  peculiar  injury  suffered,  lb. 
Indictment  for  obstruction  of.  Currier  v.  Davis,  596. 
Established  by  public  travel  for  twenty  years,  lb, 

not  discontinued  without  consent  of  court,  lb, 

HOMESTEAD  RIGHT.    See  Mortgage. 

Not  assignable  against  mortgage  interest,  Richardson  v.  Baker,  43. 

Lost  by  conveyance  and  removal,  Beland  v.  Ooss,  257. 

Mortgagor's  offer  to  redeem  after  foreclosure,  Richardson  v.  Baker,  297, 

does  not  entitle  him  to  claim  homestead,  lb. 
Set  off  on  petition  of  wife  against  husband,  Folsom  v.  Folsom,  310. 
Land  on  which  petitioner  does  not  actually  dwell,  Libby  v.  Davis,  355. 

and  held  under  bond  for  deed,  may  be  subject  to,  lb. 
Trespass  by  fraudulent  grantee  of,  Brookfleld  v.  Sawyer,  406. 

not  maintainable  against  creditor  of  grantor,  76. 

HUSBAND  AND  WIFE. 

Petition  for  partition  against  devisees  of  wife,  Jewell  v.  McQuesten,  233, 

agreement  of  husband  not  to  claim  interest  in  property,  lb. 

does  not  constitute  good  plea  in  bar,  lb. 
Promissory  note  of  wife  is  void,  Dari^  v.  Smith,  253. 

when  given  to  prevent  prosecution  of  husband,  76. 
Homestead  right  in  husband's  land.  Folf^m  v.  Folsom,  310. 

may  be  set  off  to  wife  against  him,  76. 
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INDICTMENT. 

For  making  and  putting  up  pretended  lottery,  State  v.  Martin^  463. 

description  in  words  of  statute  sufficient,  Ih, 
For  obstruction  of  highway,  Bryant  v.  Tamworth^  483. 

Currier  v.  Davis,  596. 

INFANT. 
Bound  by  acts  of  attorney,  Beliveau  v.  Amoskeag  Co,,  225. 

INNKEEPER. 

Responsibility  of  for  goods  of  guest,  Amey  v.  Winchester,  447. 
does  not  extend  to  one  at  inn  for  special  purpose,  lb, 
not  connected  with  passage  or  travel,  lb, 

INSOLVENCY. 

Levy  of  execution  not  impaired  by  proceedings,  Hurlbutt  v.  Currier,  94. 

nor  by  knowledge  of  insolvency,  76. 
Property  of  firm  not  exempt  from  assignment,  Peaslee  v.  Sanborn,  262. 

as  tools  of  occupation  of  partner,  lb. 
Pledge  of  stock,  void  when,  Hackett  v.  Bank,  274. 
Of  insurance  company,  effect  upon  reinsurer,  Hunt  v.  Ass^n,  305. 

amount  paid  by  reinsurer  not  general  assets,  lb. 
Of  defendant  within  three  months  of  attachment,  Whittredge  v.  Maxam,  323. 

and  delivery  of  property  to  assignee,  lb, 

answer  to  suit  by  sheriff  on  receipt,  lb. 
Proceedings  against  partnership.  Smith  v.  Hammond,  363. 

estate  of  non-resident  member  not  affected  thereby,  lb. 
In  action  by  assignee  to  set  aside  sale.  Cutler  v.  Dunn,  394. 

insolvency  at  date  of  sale  must  be  shown,  lb. 
Reasonable  cause  to  believe  vendor  insolvent,  lb, 

certain  evidence  insuflBcient  to  prove,  lb. 
Proceedings  against  domestic  corporation,  Kennett  v.  Company,  432. 

in  county  in  which  business  is  carried  on,  lb. 
Proceeding  begun  on  second  day  of  January,  Bernard  v.  Martel,  466. 

dissolves  attachment  made  on  third  day  of  October,  lb. 
Assignee  may  avoid  fraudulent  sale,  Sanborn  v.  Wilder,  471. 

of  debtor's  interest  in  firm  to  copartner,  lb, 

though  made  more  than  three  months  prior  to  insolvency,  lb. 
When  assets  consist  of  claims  against  an  insolvent  firm,  lb. 

assets  and  liabilities  of  both  parties  material,  lb. 
Objection  to  schedules  as  proof  waived  if  not  stated,  76. 
Assignee  cannot  recover  of  creditor,  Thompson  v.  Tetley,  481. 

funds  obtained  by  suit  in  another  state,  76. 

brought  prior  to  proceeding  here,  76. 
Allowance  of  claim  of  non-resident,  Stillings  v.  Haley,  541. 

and  order  for  payment  of  dividend  thereon,  7&. 

not  conclusive  upon  resident  attaching  creditor,  76. 
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Agent  may  sign  creditor's  petition,  Hinds  v.  Heath,  551. 
Demands  not  payable  and  due  from  debtor  and  another,  lb, 

may  be  included  to  make  up  required  amount  of  debts,  lb. 
Funds  held  by  insolvent  for  payment  of  interest,  Bank  Corners  v.  A«a'M,  554. 

trust  funds  and  payable  in  full  by  assignee,  lb. 
Assignee  may  repudiate  burdensome  contract,  Trust  Co.  v.  Taggart,  557. 

INSURANCE. 

False  representations  in  procuring  policy,  McDonald  v.  Insurance  Co.,  4. 

made  without  design,  with  knowledge  of  agent,  lb. 

insured  may  recover  premiums  paid,  lb. 
Policy  terminable  at  request  of  insured,  Ins.  Comm^r  v.  Ins.  Co.,  51. 

notice  of  intended  surrender  unnecessary,  lb. 
Amount  payable  on  cancelled  policy,  lb. 

not  affected  by  appointment  of  receiver,  lb. 
Policies  not  terminated  by  appointment  of  receiver,  lb. 

under  provision  for  notice  and  repayment,  lb. 
Losses  occurring  after  appointment  of  receiver,  lb. 

provable  claims  against  assets,  lb. 
Insolvency  and  appointment  of  receiver,  lb. 

with  knowledge  on  part  of  insured,  lb. 

do  not  amount  to  termination  after  notice,  lb. 
Restriction  against  use  of  naphtha  by  insured,  Badger  v.  Plaits,  222. 

policy  void  if  naphtha  used  by  tenant,  lb. 
Provision  that  company  may  pay  mortgage  debt,  lb. 

and  take  assignment  of  mortgage,  lb. 

when  policy  is  void  as  to  mortgagor,  lb. 

binding  on  assignee  of  policy,  lb. 
Association  liable  for  death  benefit,  LaMarsh  v.  Society,  229. 

when  arrears  of  dues  received  and  retained,  Tb. 

without  action  taken  to  terminate  membership,  lb. 
Dues  payable  under  by-laws  to  subordinate  oflScer,  lb. 

association  bound  by  payment  to  superior,  lb. 
When  insured  can  control  fund.  Legion  of  Honor  v.  Adams,  236. 

beneficiary  has  only  contingent  interest,  lb. 
If  beneficiary  dies  during  lifetime  of  insured,  lb. 

designation  will  be  treated  as  lapsed,  lb. 
Agreement  to  abide  by  after-enacted  by-laws  valid,  lb. 
Policy  payable  to  wife  and  "their  children,"  Insurance  Co.  v.  Clough,  298, 

child  by  subsequent  marriage  takes  nothing,  lb. 
Insolvency  of  insurance  company.  Hunt  v.  Association,  305. 

effect  upon  contracts  of  reinsurance,  lb. 

amount  paid  is  for  benefit  of  insured,  lb. 

may  be  paid  to  him  by  reinsurer,  lb. 
When  property  located  near  railroad,  Davis  v.  Insurance  Co.,  315. 

statute  making  railroad  liable  for  fires,  lb. 

not  material  on  question  of  concealment  of  risk,  lb. 
Receipt  of  dues  in  ignorance  of  forfeiture,  Dunn  v.  Ass^n,  3C5. 

company  not  estopped  to  set  up  forfeiture,  lb. 
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On  life  of  husband,  payable  to  wife,  Smith  v.  Ins.  Co.,  405. 

and  in  case  of  her  death  to  children,  lb. 

vests  upon  her  death  in  children  then  living,  lb. 
For  benefit  of  mortgra^ror  of  chattels,  Amey  v.  Ins.  Co.,  446. 

not  void  by  mere  knowledge  of  illegal  use,  lb. 
Disability  to  transact  business,  construction  of,  Thayer  v.  Ins.  Co.,  577, 
Policy  covering  injuries  of  which  there  is  visible  mark,  lb. 

visible  evidence  of  internal  strain  suiRcient,  lb. 
Avails  not  bequeathed,  payable  to  executor,  Shepard  v.  Am'w,  611. 

JUDGMENT. 

Appointment  of  administrator  duly  made,  EWs  Appeal,  35. 

cannot  be  collaterally  avoided,  lb. 
Order  of  justice  in  impounding  proceedings,  McKeen  v.  Converse,  173. 

cannot  be  collaterally  impeached,  lb. 
On  appeal  from  refusal  to  abate  taxes,  Lake  Co.  v.  Laconia,  284. 

conclusive  evidence  of  value  of  property,  lb. 

at  time  taxes  were  assessed,  lb. 
Debt  may  be  subject  to  trustee  process,  Isabelle  v.  LeBUmc,  409. 
Defect  attacked  only  in  direct  proceeding,  Holland  v.  Ass*n,  480. 
Laying  out  of  highway  by  selectmen,  Bryant  v.  Tantfjoorth,  483. 

judicial  act  and  cannot  be  collaterally  impeached,  lb. 
Begularity  of  proceeding  before  justice,  Robertson  v.  Hale,  538. 

not  inquired  into  collaterally,  lb. 
Original  vacated  and  new  judgment  rendered.  Murphy  v.  Hill,  544. 

attachment  lost  by  failure  to  levy  not  revived,  lb. 

JURISDICTION. 

Of  probate  court  to  appoint  administrator,  Tilton  v.  O'Connor,  213. 

not  affected  by  proceedings  in  another  county,  lb. 
Of  court  to  decree  divorce,  Harrington  v.  Harrington,  360. 

for  conviction  of  crime  and  imprisonment,  lb. 
Of  justices  of  peace  and  police  courts,  State  v.  Williams,  449. 

of  complaints  charging  violation  of  liquor  statute,  lb. 
'    when  penalty  prescribed  is  fine  of  ten  dollars,  lb. 
Offences  not  within  jurisdiction  of  justice.  State  v.  Qerry,  495, 

right  of  trial  by  jury  guaranteed,  lb. 
Justice  of  peace  acts  within  limits  of,  Robertson  v.  Hale,  638. 

in  causing  arrest  of  witness  neglecting  to  appear,  lb. 

nt)t  liable  therefor  in  action  for  damages,  lb. 

LANDLOKD  AND  TENANT. 

Injury  resulting  from  unsanitary  condition,  Tovcne  v.  Thompson,  317. 

landlord's  liability  for,  lb. 
Occupant  of  farm  at  an  annual  rental,  Tuttle  v.  Langley,  464. 

without  written  contract,  tenant  at  will  from  year  to  year,  /fe. 

and  entitled  to  hay  grown  upon  land,  lb. 
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LEGACY. 

To  church  postponed  to  foiir  others  by  will,  Eames  v.  Truste^^s,  203. 

and  payment  of  four  others  postponed  by  codicil,  lb. 

does  not  give  preference  to  former,  lb. 
Income  of,  payable  to  D.  during  life,  Steiena  v.  Douglass^  209. 

and  princii)al  to  children  after  his  decease,  lb. 

vests  in  children  at  decease  of  D.,  lb. 

subsequent  income  payable  to  them  or  guardian,  /&. 
For  benefit  of  school  districts,  construed,  Westgate  v.  HaverhiUy  593. 

LIEN. 

Of  lumberman,  suflRciency  of  precept,  Hopkins  v.  Rnys^  164. 

attaches  to  all  logs  cut  in  same  operation,  lb. 
Sub-contractor  who  has  given  notice  of,  Lq.w8on  v.  Kimball,  549. 

need  not  furnish  account  every  thirty  days,  lb. 

of  amounts  previously  paid  by  contractor,  lb. 
On  brick,  insufficiency  of  precept,  Wason  v.  Martel,  560. 

LIMITATION  OF  ACTIONS. 

Executor  cannot  interpose  limitation,  Perkins  v.  Perkins,  264. 

'    when  defendant  in  private  capacity,  lb. 
For  recovery  of  real  estate,  Munroe  v.  Wilson,  580.  ^ 

LORD*S  DAY.    See  Sunday. 

MARRIAGE. 

Of  persons  within  prohibited  degrees  void,  Hayes  v.  Rollins,  191. 
survivor  takes  no  portion  of  other's  estate,  lb. 

:master  and  servant. 

Master  is  liable  to  third  persons,  Mitchell  v.  R.  R.,  96. 

for  failure  to  instruct  a  servant,  lb. 

as  to  dangers  affecting  them,  lb. 
Servant  assumes  ordinary  and  apparent  risks,  Casey  v.  Railway,  162. 

Collins  V.   Gar  Co.,  196. 
Nonrie  v.  Theobald,  564. 
Dangers  open  to  ordinary  observation,  Collins  v.  Car  Co.,  196. 

master  not  bound  to  warn  or  instruct,  lb. 

except  in  cases  of  youth,  ignorance,  etc.,  lb. 
Master's  liability  for  theft  of  servant,  Searle  v.  Parke,  311. 
Master's  liability  for  assault  of  servant,  Rotocll  v.  Railroad,  358. 

evidence  competent  for  consideration  of  jury,  lb. 
Master  not  bound  to  so  construct  staging,  Lebarge  v.  Mills,  373. 

that  it  may  be  taken  down  without  exercise  of  care,  lb. 
Servant  using  defective  saw  a  second  time,  Brotrn  v.  R.  R.,  518. 

not  negligent  as  matter  of  law,  Tb. 
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Injury  to  brakeman  by  overhead  bridge,  Hardy  v.  JB.  iJ.,  523. 

certain  evidence  properly  submitted  to  jury,  Ih, 

on  question  of  assumption  of  risk,  lb. 
When  evidence  all  tends  to  prove  servant's  knowledge,  Biirn^iam  v.U.iJ.,567. 

question  of  assumed  risk  not  for  jury,  lb, 

MEMORANDA. 

Preparation  of  opinions  of  Chief  Justice  Doe,  Foot-note,  22. 

Retirement  of  Mr.  Justice  Smith,  259. 

Appointment  of  Mr.  Justice  Pabsons.  259. 

Opinions  of  Chief  Justice  Doe  for  Dec.  term,  1895,  Foot-note,  376. 

Death  of  Chief  Justice  Doe,  453. 

Appointment  of  Chief  Justice  Carpenter,  453. 

Appointment  of  Mr.  Justice  Pike,  453. 

MORTGAGE. 

If  unpaid,  bars  homestead  claim,  Richardson  v.  Baker,  43. 

although  assignment  is  in  form  a  discharge,  lb. 
Holder  of  note  secured  by  mortgage,  Colby  v.  McClintock,  176. 

may  sue  on  note  and  mortgage  successively  or  concurrently,  lb. 

amount  of  judgment  in  each  suit  the  full  amount  due,  lb. 
Confusion  of  goods  by  mortgagor,  Home  v.  Hanrnn,  201. 

rights  of  mortgagee  under  foreclosure,  lb. 
Provision  that  insurance  company  may  pay,  Badger  v.  Platta,  222. 

and  take  assignment  of  mortgage,  lb. 

when  policy  is  void  as  to  mortgagor,  lb. 

binding  on  assignee  of  policy,  lb. 
Hill  for  discharge  by  attaching  creditor,  Felker  v.  Hazelton,  304. 

without  allegation  of  fraud  or  collusion,  lb. 

not  maintainable  against  purchaser  of  equity,  lb. 
Attachment  of  mortgagor's  interest  in  real  estate,  lb. 

and  mortgagee's  refusal  to  release  upon  tender,  lb. 

not  sufficient  ground  for  bill  for  discharge,  lb. 
Delivered  before  assumption  of  liability,  Stavti'S  v.  Philbrick,  379. 

not  given  to  secure  future  advances,  lb. 
To  secure  future  advances  valid  as  to  existing  debts,  lb. 
Security  for  indorser  of  original  note  and  renewals,  /&. 
Foreclosure  by  execution  of  power  of  sale.  Salvage  v.  Hapdock,  484. 

by  purchaser  of  equity  of  redemption,  lb. 

does  not  merge  legal  and  equitable  estates,  lb. 

defective  deed  will  operate  as  assignment,  lb. 

and  mortgage  subsist  for  benefit  of  purchaser,  lb. 
To  insolvent  building  and  loan  association,  Bank  Comm'rs  v.  Ass^n,  554. 

settlements  with  borrowers,  how  made,  lb. 

NEGLIGENCE.  ^ 

Injuries  from  insuflScient  dam,  Monroe  v.  Lumber  Co.,  89. 

want  of  notice  to  owners  no  defence^  lb. 
Probable  conduct  of  jury  under  like  circumstances,  lb. 

may  properly  be  considered  by  them,  lb. 
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Evidence  of  path  across  railroad  yard  competent,  Mitchell  v.  R.  R.,  96. 

as  to  negligfent  managfement  of  locomotive,  76. 
Master  is  liable  to  third  persons,  lb, 

for  failure  to  instruct  a  servant,  76. 

as  to  dangers  affecting  them,  76. 
Ordinary  care  to  be  exercised  toward  trespassers,  76. 
Servant  assumes  ordinary:  and  apparent  risks,  Casey  v.  Raihcag,  162. 

Collins  V.  Car  Co.,  196. 
Nourie  v.  TJwohald,  564. 
Dangers  open  to  ordinary  observation,  Collins  v.  Car  Co.,  196. 

master  not  bound  to  warn  or  instruct,  76. 

except  in  cases  of  youth,  ignorance,  etc.,  76. 
Question  of  contributory,  for  jury  on  certain  facts,  Aycrs  v.  7^.  72.,  208. 

Brotvn  v.  72.  72.,  518. 
Attempt  to  cross  in  front  of  approaching  train,  Davis  v.  7?.  /?.,  247. 

not  conclusive  evidence  of,  76. 
Rule  of  railroad  as  to  speed  of  train  at  crossing,  76. 

competent  on  question  of  traveler's  care,  76. 
Failure  to  stop,  look,  and  listen  at  crossing,  76. 

not  conclusive  evidence  of  negligence,  76. 
City  not  responsible  for  servant's  negligence,  Gross  v.  Portsmouth,  266. 

when  no  power  to  authorize  acts,  76. 
Evidence  that  warning  resembled  annoying  conduct,  Tyler  v.  R.  R.,  331. 

competent  to  show  why  it  was  disregarded,  76. 
Carej  of  truckman  not  a  common  carrier,  Faucher  v.  Wilson,  338. 
Master  not  bound  to  so  construct  staging,  Lebarge  v.  Mills,  373. 

that  it  may  be  taken  down  without  exercise  of  care,  76. 
Commissioners  in  control  of  city's  water- works.  Cross  v.  Comm^rs,  38f 

not  liable  as  body  corporate  in  action  for  negligence,  76. 
Defective  sewer  covering  in  highway,  town  liable,  Oaie  v.  Dover,  403. 
Absence  of  flagman  at  highway  crossing,  Folsom  v.  72.  72.,  454. 

and  high  rate  of  speed  after  discovery  of  danger,  76. 

sufficient  to  warrant  finding  of  negligence,  76. 
Choice  of  most  dangerous  alternative  by  one  in  peril,  76. 

not  negligence  as  matter  of  law,  76. 
Creator  of  a  dangerous  situation  unable  to  prevent  injury,  76. 

liable  to  one  who  could  not  escape  therefrom,  76. 
Due  care  of  plaintiff  may  be  inferred,  Hutchins  v.  Macomber,  473. 

when  circumstances  of  case  exclude  all  fault.  76. 
Servant  using  defective  saw  second  time,  Brmcn  v.  72.  72.,  518. 

not  chargeable  with  negligence  as  matter  of  law,  76. 
Injury  to  brakeman  by  overhead  bridge.  Hardy  v.  72.  72.,  523. 

certain  evidence  properly  submitted  to  jury,  76. 

on  question  of  assumption  of  risk,  76. 
Objects  near  highway  likely  to  frighten  horses,  Valley  v.  72.  72.,  546. 

person  negligently  placing  liable  for  consequences,  76. 
Liability  for  negligent  conduct  of  lawful  business,  76. 
When  evidence  all  tends  to  prove  servant's  knowledge,  Bwrw/iam  v.  i2. 72.,  567. 

question  of  assumed  risk  not  for  jury,  76. 
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NOTICE. 

Of  default,  guarantor  not  entitled  to,  McDonald  v.  Fernaldy  171. 
Of  injury  on  defective  highway,  Boyd  v.  Derry,  272. 
Sufficiency,  question  of  fact,  Currier  v.  Concord,  294. 

committee's  failure  to  object,  76. 

not  waiver  of  city's  right,  76. 

NUISANCE. 

Beasonable  use  does  not  constitute,  Davis  v.  Whitney,  66. 
"Whether  lawful  use  of  property  constitutes,  Ladd  v.  Brick  Co.,  185. 
depends  upon  reasonableness  of  use,  76. 

NUISANCE  ACT. 

Petitioners  may  be  added  by  amendment.  State  v.  Collins,  46. 
Evidence  competent  to  show  use  of  premises,  State  v.  Collins,  299. 
Owner's  residence  over  premises  used  for  saloon,  76. 

competent  to  show  knowledge  of  such  use,  76. 
Application  for  license  defining  abbreviations.  76. 

competent  to  explain  same  in  collector's  record,  76. 
Becord  in  proceedings  for  seizure  of  liquors,  76. 

competent  as  admissions  on  part  of  claimant,  76. 
Petition  under  is  civil  proceeding*  76. 

issues  determined  upon  balance  of  probabilities,  76. 

failure  of  defendant  to  testify  may  be  argued,  76. 

PARTITION. 

Buildings  erected  by  cotenant,  Leavitt  v.  Locke,  17. 

committee  to  consider  claim  for,  76. 
By  husband  against  devisees  of  wife,  Jewell  v.  McQuesten,  233. 

his  agreement  not  to  claim  interest  in  property,  76. 

does  not  constitute  good  plea  in  bar,  76. 
Sale  regularly  made  by  commissioner.  Railroad  v.  Langdon,  467. 

not  set  aside  in  absence  of  fraud,  accident,  or  mistake,  76. 
Certain  grounds  deemed  insufficient  to  set  aside  sale,  76. 

PARTNERSHIP. 

Property  of  not  exempt  from  assignment,  Pea^lee  v.  SanJforn,  262. 

as  tools  of  occupation  of  a  member,  76. 
Insolvency  proceedings  against  firm.  Smith  v.  Hammond,  363. 

estate  of  non-resident  member  not  affected  thereby,  76. 
Fraudulent  sale  of  interest  to  copartner,  Sanltom  v.  Wtider,  471. 

assignee  in  insolvency  may  set  aside,  76. 

and  recover  debtor's  interest  upon  settlement,  76. 

PAYMENT. 

On  general  account  applies  to  oldest  items,  Doheriy  v.  Cotter,  37. 
On  Sunday  discharges  the  debt,  Jameson  v.  Carpenter,  62. 
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Of  compensation  established  by  award,  Railroad'  v.  Railroad,  519. 
after  expiration  of  judgment,  without  legal  objection,  lb, 
binding  upon  parties,  lb, 

PEWHOLDEK. 
Bight  of  occupancy,  nature  of,  Society  v.  Bass,  333. 

PLE.VDING. 

Declaration  may  allege  as  cause  of  injury,  Monroe  v.  Lumber  Co.,  89. 

distinct  acts  of  negligence  by  different  defendants,  lb. 
In  action  for  seizure  and  detention  of  cattle,  McKcen  v.  Converse,  173. 

with  plea  of  justification  under  impounding  proceedings,  lb. 

burden  of  proof  is  on  the  plaintiff,  lb. 
In  action  for  causing  death  of  intestate,  Cogswell  v.  R.  R,,  192. 

release  by  administrator  good  plea  in  bar,  lb. 
Action  against  railroad  for  destruction  of  goods,  Welch  v.  R.  R.,  206. 

case  and  not  assumpsit  appropriate  remedy,  lb. 
Petition  for  partition  against  devisees  of  wife,  Jewell  v.  McQuestcn,  233 

agreement  of  husband  not  to  claim  interest  in  property,  lb. 

does  not  constitute  good  plea  in  bar,  lb. 
Bill  alleging  fraud  in  general  terms,  Blood  v.  Electric  Co.,  340. 

without  setting  forth  facts,  bad  on  demurrer,  lb. 

PLEDGE. 

Of  stock,  voided  by  insolvency,  Hackett  v.  Bank,  274. 
Dividends  upon  stock  property  of  pledgee.  Bank  v.  Marahali,  417. 

Hunt  V.  Railway,  561. 
Agreement  for  pledge  of  securities  construed,  Smith  v.  N.  H.  Trust  Co.,  4? 

POSSESSION. 

For  forty  years  as  evidence  of  title,  Society  v.  Ba^s^  333. 

Munroe  v.  Wilson,  580. 

PRACTICE.    See  Procedure. 

PBESCRIPTION. 

Title  by,  from  possession  for  forty  years.  Society  v.  Bass,  333. 

Munroe  v.  Wilson,  580. 

PROCEDURE. 

Instructions  given  in  absence  of  counsel,  RizzoU  v.  Kelley,  3. 

not  cause  for  setting  aside  verdict,  lb. 
Competency  of  evidence  before  probate  court,  Bank  v.  Youny,  13* 

not  material  upon  appeal,  lb. 
No  exception  lies  to  ruling  requested,  Drown  v.  Hamilton,  23. 
Beferee's  report  filed  with  clerk  is  made  to  the  court,  lb. 
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Motion  to  set  aside  referee's  report  as  against  evidence,  lb. 

question  of  fact  presented  by,  76. 

burden  of  proof  on  party  making  motion,  lb, 

opposite  party  not  required  to  produce  evidence,  lb. 
Decree  adverse  to  general  allegation,  Bums  v.  Bums,  33. 

not  necessarily  adjudication  covering  whole  time,  lb. 

issue  previously  tried  may  be  shown,  lb. 
Unwarranted  remarks  of  counsel,  Heald  v.  Railroad,  49. 

language  used  to  have  reasonable  construction,  lb. 

as  to  law  of  case,  unobjectionable,  Dow  v.  Electric  Co.,  59. 

urging  unwarranted  inference,  unobjectionable,  Mitchell  v.  R.  R.,  96. 

on  failure  of  party  to  testify,  unobjectionable.  State  v.  Collins,  299. 
Action  by  town  to  recover  damages  paid.  Unity  v.  Pike,  71. 

joinder  or  release  to  prevent  further  litigation,  lb. 
Action  against  several  for  same  injury,  Monroe  v.  Lumber  Co.,  89. 

evidence  against  one  or  all  admissible,  lb. 
Inconsistent  statement  of  witness  may  be  shown  and  argued,  lb. 
That  probable  conduct  of  jury  under  like  circumstances,  lb. 

may  properly  be  considered  by  them,  lb. 

not  erroneous  instruction  in  case  for  negligence,  lb. 
Failure  to  call  accessible  witnesses,  Mitchell  v.  R.  R.,  96. 

proper  3ubject  for  argument,  lb. 
Laying  out  highway  quashed  on  certiorari.  Railway  v.  Berlin,  168. 

as  to  parties  without  notice  or  knowledge,  lb. 

who  have  no  other  adequate  remedy,  lb. 

and  have  not  waived  right  of  objection,  lb. 
Holder  of  note  secured  by  mortgage,  Colby  v.  McClintock,  176. 

may  sue  on  note  and  mortgage  successively  or  concurrently,  lb. 

amount  of  judgment  in  each  suit  the  full  amount  due,  lb. 
Discrepancy  between  special  and  general  verdict,  Folsom  v.  R.  R.,  178. 

showing  failure  of  jury  to  comprehend  instructions,  lb. 

cause  for  granting  new  trial,  lb. 
Appeal  from  decision  in  highway  proceeding,  Chtmsey  v.  Keene,  243. 

procedure  question  of  fact  for  trial  term,  lb. 
Production  of  account  books  of  deceased,  Stevens  v.  Moulton,  254. 

accompanied  by  oath  of  administrator,  lb. 

is  not  election  of  administrator  to  testify,  lb. 
Appeal  from  probate  of  will,  framing  of  issues.  Lane  v.  Hill,  275. 
Objection  to  insufficiency  of  evidence  waived,  lb. 

if  not  taken  before  submission  to  jury,  lb. 
Motion  to  quash  writ  for  defective  service,  Coughlin  v.  Angell,  o:/.:. 

denial  within  discretion  of  court  at  trial  term,  lb. 

justice  may  require  plea  in  abatement,  lb. 
Submission  to  court  of  pauper  claim,  Plymouth  v.  County,  361. 
Action  of  assumpsit  may  be  treated  as,  lb. 

with  limitation  as  to  costs,  lb. 
Oeneral  report  of  referee  in  favor  of  party,  Tuttle  v.  Langley,  464. 

includes  findings  of  fact  necessary  to  sustain  it,  lb. 
Objection  to  insolvency  schedules  as  proof,  Sanborn  v.  Wilder,  471. 

treated  as  waived  if  not  specifically  stated,  lb. 
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Damages  to  prevailing"  defendant,  Carpenter  v.  Fisher,  486. 

by  preliminary  injunction,  determined  by  court,  lb. 
One  whose  title  is  brought  in  question,  Murphy  v.  Hill,  544. 

when  not  party  may  be  joined  by  amendment,  /6. 
Inadvertent  answer  of  witness,  Wason  v.  Burnham,  553. 

not  cause  for  setting  aside  verdict,  76. 
No  question  for  consideration  at  law  term,  Martin  v.  Livingstotf,  562. 

upon  report  of  facts  which  might  justify  verdict  either  way,  Ib^ 
Certain  questions  raised  by  pleadings,  Fellows  v.  Fellows,  611. 

not  considered  at  law  term  until  facts  found,  lb, 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

QUO  WARRANTO. 

Election  of  mayor,  action  of  city  councils,  AtVy-Gen.  v.  Sands,  54. 
finding  of  facts  by,  conclusive  on,  lb. 

RAILROADS. 

Management  of  locomotive  in  railroad  yard,  MitcTiell  v.  R.  R.,  96. 

Bound  to  exercise  ordinary  care  toward  trespassers,  lb. 

Not  liable  as  common  carriers  for  goods,  Welch  v.  R.  R.,  206. 

after  reasonable  opjwrtunity  for  removal,  lb. 
Not  liable  under  staiitute  for  destruction  by  fire,  lb. 

of  goods  stored  in  a  freight-house,  Tb. 
Rule  of  as  to  speed  of  train  at  crossing,  Davis  v.  R.  R.,  247. 

competent  on  question  of  traveler's  care,  lb. 
Refusal  of  legislature  to  grant  charter,  Pefn  M.  <Ss  M.  R.  R.,  347. 

not  bar  to  proceedings  under  general  law,  lb. 
Assault  by  servant  of  company,  Rowell  v.  R.  R.,  358. 
Construction  of  street  railway,  Pefn  Keene  Electric  Ry.,  434. 

determination  of  certain  questions  by  court,  lb. 

when  incorporation  sought  under  general  law,  lb. 
When  railway  is  incorporated  by  legislature,  lb. 

court  not  to  determine  question  of  public  good,  lb. 

when  proposed  line  not  extension  of  that  authorized,  lb. 
Street  railway  corporation  created  by  act  of  legislature,  lb. 

incorporation  under  general  law  not  required,  lb. 
Absence  of  fiagman  at  highway  crossing,  Folsom  v.  R.  R.,  454. 

and  high  rate  of  speed  after  discovery  of  danger,  76. 

sufiicient  to  warrant  finding  of  negligence,  lb. 
Use  of  tracks  of  connecting  roads.  Railroad  v.  Railroad,  519. 

award  under  c.  1666,  Laws  1855,  lb. 

not  extended  or  affected  by  c.  2125,  Laws  1858,  lb. 
Implied  contract  to  pay  after  expiration  of  judgment,  lb. 

terminated  by  notice  of  proceeding  for  readjustment,  Jb, 
Authority  of  referees  to  determine  new  rate  between  railroads,  lb. 
Injury  to  brakman  by  overhead  bridge.  Hardy  v.  R.  R.,  523. 

certain  evidence  properly  submitted  to  jury,  Jb, 

on  question  of  assumption  of  ri.sk,  lb. 
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Whether  public  good  requires  proposed  railroad,  PeVn  M,  &  M.  R,  R.,  570. 
to  be  found  by  referees  to  whom  petition  referred,  Fb, 


RECEIPTOR. 

Delivery  of  property  to  assignee  in  insolvency,  Whittredge  v.  M(upam,  323. 
within  three  months  from  attachment,  lb. 
answer  to  suit  by  sheriff  on  receipt,  lb. 

REFEREE. 

Report  filed  with  clerk  is  made  to  court.  Drown  v.  HamUtont  23. 
Sustains  position  of  common-law  arbitrator,  lb. 

subject  to  statutory  restrictions,  lb. 
Motion  to  set  aside  report  as  against  evidence,  lb. 

question  of  fact  presented  by,  lb. 

burden  of  proof  on  party  making  motion,  lb. 

opposite  party  not  required- to  produce  evidence,  lb. 
General  report  in  favor  of  a  party,  Tuttle  v.  Langlcpy  464. 

Includes  findings  of  fact  necessary  to  sustain  it,  lb. 

RELEASE. 

Expectant  right  does  not  pass  by,  Cass  v.  Brown,  85. 

when  not  under  seal  and  without  covenants,  lb. 
Of  action  for  causing  death,  by  administrator,  Cogswell  v.  R.  R.,  192. 

SALE. 

Sufficiency  of  change  of  possession.  Janelle  v.  Denonoour,  1. 

to  constitute  delivery  as  against  creditors,  lb. 
Of  liquor  in  original  package,  valid  when,  Doherty  v.  Cotter,  37. 

Jones   V.   Qanbom,  602. 
By  conditional  vendee  with  authority  to  use  avails,  Baker  v.  Tolles,  73. 

vendor  acquires  no  title  to  goods  purchased  therewith,  lb. 
Creditor  authorized  to  take  goods  as  security,  lb. 

no  title  passes  until  possession  taken,  lb. 
Agreement  to  weigh  cattle  sold,  Parcher  v.  Holmes,  166. 

party  violating  bound  to  show  actual  weight,  lb. 
With  agreement  in  restraint  of  trade.  Saddlery  Co.  v.  MUls,  216. 

continuance  of,  when  no  limitation,  lb. 
Real  estate  broker  entitled  to  compensation,  Parker  v.  Estabrook,  349. 

upon  producing  customer  with  whom  contract  is  made,  lb. 
In  action  by  assignee  to  set  aside  sale.  Cutler  v.  Dunn,  394. 

insolvency  at  date  of  sale  must  be  shown,  lb. 

SAVINGS  BANK. 

Special  depositors  not  participating  in  earnings,  Abbott  v.  Bank,  290. 
general  creditors  and  claims  payable  in  full,  76. 
although  deposits  received  without  authority,  lb. 
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Taxable  for  amount  of  deposits,  Pefn  Union  Bank,  384. 

if  assets  equal  to  that  amount,  lb. 

although  no  income  received  from  some  of  them,  Jb. 
Xot  entitled  to  abatement  of  taxes  so  assessed,  lb. 

because  of  relatively  smaller  surplus,  lb. 
Taxation  of  deposits  valid,  Bank  v.  Somergworth,  402. 

of  stock  purchased  with  deposits,  unauthorized,  lb. 

SCHOOLS. 

Act  dividing  town  school  district,  Allen  v.  Bid/well,  245. 

for  separate  maintenance  of  schoolhouses,  constitutional,  lb. 
Town  not  liable  for  board  or  wages  of  teacher,  Wheeler  v.  Alton,  477. 

nor  made  so  by  vote  of  town  to  raise  money  to  pay,  lb. 
Legacy  to  school  districts  construed,  Wcstgate  v.  Haverhilly  593. 

SEARCH-WARRANT. 

For  seizure  and  forfeiture  of  liquors,  Stdte  v.  Liquors,  47. 

complaint  must  charge  violation  of  law,  75. 

in  keeping  the  liquors  for  sale,  lb. 
If  invalid,  proceedings  cannot  be  justified,  lb. 
Intoxicating  malt  liquor  liable  to  seizure,  State  v.  Laffer  Beer,  377. 

SERVICE. 

Of  civil  process  upon  congressman,  Bartlett  v.  Blair,  232. 

federal  question  not  considered  here,  lb. 
Of  writ,  non-resident  witness  exempt,  Ela  v.  Ela,  312. 
Motion  to  quash  for  defective  service,  Conghlin  v.  Angell,  352. 

denial  within  discretion  of  court  at  trial  term,  lb. 

SPIRITUOUS  AND  INTOXICATING  LIQUORS. 

Sale  of  in  original  package,  valid  when,  Doherty  v.  Cotter,  37. 

Jonea  v.  Sanborn,  602. 
Upon  trial  of  person  claiming  to  be  pharmacist,  State  v.  Hitchcock,  244. 

for  illegally  keeping  liquor  for  sale,  lb. 

hand-bills  advertising  medicines  not  competent,  lb. 

in  absence  of  evidence  that  liquor  was  used  in  them,  lb. 
Court  record  competent  to  show  sales  of,  State  v.  Collins,  299. 
Record  in  proceedings  for  seizure  of  liquors,  lb. 

competent  as  admissions  on  part  of  claimant,  lb. 
Whether  sample  was  part  of  that  kept  for  sale.  State  v.  Wright,  351. 

question  of  fact  for  jury,  76. 
Beer-kegs  with  revenue  stamps  in  defendant's  warehouse,  76. 

competent  to  show  their  comtents,  76. 
Intoxicating  malt  liquor  liable  to  seizure.  State  v.  Lager  Beer,  377. 
When  i)enalty  for  sale  fine  of  ten  dollars.  State  v.  Williams,  449. 

jurisdiction  of  justices  and  police  courts,  76. 
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STATUTES. 
Pending  suits  not  affected  by  repeal,  Dote  v.  Electric  Co.y  5^. 

STATUTES  CITED,  CONSTRUED,  ETC. 
Maine  Statutes. 

R.  S..  c.  124.  8.  20.                       Travel  on  Lord's  day  385 

1895,  c.  129.                                   Travel  on  Lord's  day  383 

Massachusetts  Statutes. 

1786,  c,  67,  «.  4.                              Laying"  out  of  highways  79 
G.  S.,  c.  173,  88,  1-5.                    Appeal  from  justice  and  police  courts      504 

P.  8.,  c.  77,  «.  15.                         Notice  of  non-payment  of  note  328 

P.  S.,  c.  119,  *.  181.                     Misrepresentation  of  risk  316 
P.  S.,  c.  155,  88,  58-62.                Appeals  from  justice  and  police  courts    504 

P.  S.,  c.  157,  8,  51.                        Assignee  in  insolvency  395 

Pbovincial  Laws  of  New  Hampshibe. 

1  Prov.  Papers,  pp.  392,  395.       Criminal  jurisdiction  of  justice  510 

3  Prov.  Papers,  pp.  187,  224.       Criminal  jurisdiction  of  justice  510 

Ed.  1761,  pp,  1,  2,  48,  49.           Criminal  jurisdiction  of  justice  510 
Ed.  1771,  pp,  9,  11,  16, 17,  18,  30,  31,  39,  40,  43,  52,  60. 

Criminal  jurisdiction  of  justice  510 

Ed.  1771,  c.  86.                             Powers  and  duties  of  coroners  497 

Ed.  1771,  c.  98.                              Laying  out  of  highways  597 

Acts  of  the  Legislature. 

Ed.  1789,  p.  60.                              Laying  out  of  highways  597 

1791,  Feb.  8.                                  Laying  out  of  highways  78 

Ed.  1797,  p.  132.                           Powers  and  duties  of  coroners  498 

Ed.  1797,  p.  309.                           Laying  out  of  highways  597 

Ed.  1805,  p.  406.                           Laying  out  of  highways  597 

Ed.  1815,  p.  202,  8,  15.                Probate  appeal  28 

Ed.  1815,  p.  206,  8,  3.                  Probate  appeal  28 

Ed.  1815,  p.  213,  8,  20.                 Probate  appeal  28 

Ed.  1815,  p.  217,  8,  2.                  Probate  appeal  28 

Ed.  1815,  p.  218.                           Appeal  from  commissioner's  report  28 

Ed.  1815,  p.  218,  8.  3.                  Referees  appointed  by  probate  court  28 

Ed.  1815,  p.  223,  8,  4.                  Probate  appeal  28 

Ed.  1815.  p.  228,  8,  4.                   Probate  appeal  28 

Ed.  1815,  p.  328,  8,  3.                  Criminal  jurisdiction  of  justice  510 

1820,  c.  21.  8,  9.                             Probate  appeal  28 

1822.  cc,  27-34.                                Probate  appeals  28 
1822,  c.  29,  8.  4.                            Claim  of  administrator  against  estate      29 

1822,  c,  31,  8.  7.                             Debt  due  from  administrator  514 

1822,  c.  33,  8,  1.                             Probate  appeals  29 
1827,  r.  59.                                       Estate  of  person  deceased,  taxation  of    470 
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Ed.  1830,  p.  74.                             Limitation  of  real  actions  581 

Ed.  1830,  p.  305.                           Town's  pauper  claim  against  county  361 

Ed.  1830,  pp.  331-375.                  Probate  appeals  2& 

Ed.  1830,  p.  350.                          Compromise  of  debt  by  administrator  193 

Ed.  1830,  p.  351.                           Distribution  of  estates  of  intestates  580 

Ed.  1830,  p.  362,  8.  4.                 Administrator's  claim  against  estate  29 

Ed.  1830,  p.  373,  8,  1.                 Probate  appeals  2<> 

Ed.  1830,  p.  538.                           Writ  of  dower  581 

Ed.  1830,  p.  566.                          Estate  of  person  deceased,  taxation  of  470" 

Ed.  1830,  p.  573.                           Laying  out  highways  7C> 

Ed.  1830,  pp.  573,  574.                Payment  of  highway  damages  395 

1832  (Nov.  Sess.),  c.  105,  88,  1,  2.  Taxation  of  estate  of  person  deceased  470 

Taxation  of  savings  bank  deposits  384 

Deposits  not  taxable,  when  387 

Burdensome  highway  repairs  260 

Vacancy  in  Manchester  mayoralty  64 

City  councils  of  Manchester  341 

Savings  bank  deposits  not  taxable,  when  387 

Death  from  negligence  of  railroad  194 

Burdensome  highway  expense  269 

Creation  of  homestead  right  580 

Illegal  sale  of  liquor  37S 

Claims  for  support  of  paupers  361 

Traffic  between  connecting  railroads  520 

Traffic  between  connecting  railroads  520 

Parties  as  witnesses  255- 

Parties  as  witnesses  255^ 

Fees  of  fence-viewers,  paid  by  whom  70 

Traffic  between  connecting  railroads  521 

Court  of  common  pleas  abolished  361r 

Tracks  of  Eastern  Railroad  520^ 
Savings  bank  deposits  not  taxable,  when  387 
Savings  bank  deposits  not  taxable,  when  387 

Taxation  of  savings  bank  deposits  385- 

Testimony  of  party  against  adm'r    256,  256i 

Claims  against  counties  36^ 

Savings  bank  deposits,  rate  of  taxation  385 

Election  of  mayor  to  fill  vacancy  65- 

Savings  bank  deposits,  how  taxed  386 

Widow's  right  to  waive  dower  580 

Guaranty  fund  not  taxable  386 

Savings  bank  taxes  abated  388> 

Real  estate  to  be  reappraised  28& 

Savings  bank  tax  abated  388 

Savings  bank  tax  abated  a8& 

Police  courts,  jurisdiction  enlarged  45^ 

Savings  bank  deposits,  how  taxed  386 

Savings  bank  tax  abated  38& 

Formation  of  railroad  corporations  348,  572" 

Public  good,  question  how  determined  572 

673.  57a 


1833,  c.  108. 

1833,  c.  108,  8.   2. 

1840,  €.   500. 

1846,  c.  384.  8,   7.' 

1846,  c.  384,  8.   17. 

1848,  c.  737. 

1850,  C.  953,  8,   7. 

1850,  c.  958,  «.  1. 

1851,  c.  1089. 

1855,  e.  1658,  88.   1, 

10-15. 

1855,  c.  1659,  8.   37. 

1855,  C.  1666. 
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Justice  not  to  be  counsel  175 
Limitation  of  real  actions  581 
Property  attached  held  thirty  days  545 
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c.  201,  8.  13.  What  claims  provable  against  insolvent    552 

€.  201,  88.  13-21.  Proof  of  claims  in  insolvency                       543 

c.  201,  8.  26.  Effect  of  insolvency  proceeding            95,  275 

323,  364,  395,  466,  472,  482 

c.  201,  8.  36.  Discharge  of  insolvent  debtor                       323 

c.  201,  8.  42.  Creditor's  petition  in  insolvency          13,  364 

433,  552 

c.  201,  8.  46.  Insolvency  of  partnership                             364 

c.  201,  8.  47.  Discharge  of  insolvent  partner                   364 

0.  201,  8.  48.  Insolvent  corporations                                    433 

€.  201,  8.  55.  Insolvency   proceeding,   date   of   begin- 
ning                                                                466 

c.  204,  8.  8.  Trials  by  justices  of  court  when  prac- 
ticable                                                            573 

c.  205,  8.  5.  Petition  under  nuisance  act                    46,  47 

c.  215,  8.  2.  Statute  of  frauds                                      32,  172 

c.  217,  88.  1,  2.  Limitation  of  real  actions                            581 

c.  220,  8.  2.  Property  exempted  from  attachment         262 

c.  220,  8.  8.  Bedemption  by  attaching  creditor    305,  356 

€.  220,  8.  12.  Attachment  of  real  estate                             258 

c.  220,  8.  13.  Attachment  of  shares  in  corporation         303 
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c,  820,  9.  14.  Pews  deemed  personal  property  337 

c.  220.  8,  40.  Property  attached  held  thirty  days  54S 

c.  222,  88.  7,  8,  11.  Amendments,  when  allowed  46,  40O 

c.  222,  8.  8.  Amendment  for  prevention  of  injustice    56t 

c.  224,  88.  1-9.  Attendance  of  witnesses  3t3 

c,  224,  88,  3-7.  Power  of  justice  to  summon  witnesses      540 

c.  224,  88.  13-17.  Competency  of  witnesses  255,  265 

c.  224,  8.  16.  Testimony  of  party  against  adm'r    256,  606 

c.  227,  88.  9-11.  Referees  appointed  by  supreme  court  571,  572 

c.  227,  8.  10.  Proceedings  before  referees  27,  571 

c.  227,  8.  13.  Compensation  of  referees  571 

c.  229,  88.  1,  3.  Costs  and  limitation  of  same  443 

c.  232,  8.  2.  Sale  of  goods  on  execution  95 

c.  245,  8.  19.  Trustee  chargeable  409 

c.  245,  8.  39.  Trustee  process,  bond  by  defendant  410 

c.  245,  8.  44.  Trustee  process,  rules  and  orders  410 

c.  246,  8.  1.  Tenancy  at  will  465 

c.  248.  Courts  of  criminal  jurisdiction  451,  452 

c.  248,  88.  3-7.  Justices,  criminal  jurisdiction  of        450,  453 

c.  248,  8.  8.  Police  courts,  criminal  jurisdiction  of      452 

c.  251,  8.  6.  Seizure  of  implements,  etc.  49 

c.  252,  88.  2,  3,  4.  Appeals  from  justice  and  police  courts      501 

c.  252,  8.  4.  Appeal  not  prosecuted,  proceedings  506 

e.  256,  8.  5.  Costs  in  criminal  cases  441 

c.  258,  88.  1,  2.  Seizure  of  property  forfeited  .  49 

c.  264,  8.  2.  Insults  in  public  places  200 

c.  270,  8.  4.  Form  of  lottery  indictment  464 

c.  271,  8.  3.  Labor  on  Lord's  day  32,  63,  172 

0.  278,  8.  21.  Punishment  of  aggravated  assault  495 

c.  288,  8.  13.  Limitations  not  affected  by  repeal  170 

STREET  RAILWAY.    See  Railboads. 
SUBROGATION. 

When  mortgagor  covenants  to  insure,  In^irance  Co.  v.  Thomp8on^  20. 

mortgagee  has  lien  on  avails  of  policy,  Ih. 

though  payable  in  terms  to  mortgagor,  lb. 
Risk  reinsured  by  insolvent  company,  Hunt  v.  A««*it,  305. 

policy-holder  entitled  to  avails  in  event  of  loss,  Ih. 

amount  may  be  paid  to  him  by  reinsurer,  Ih. 

SUNDAY. 

Promise  by  vendee  to  pay  mortgage,  Provencliee  v.  Piper,  31. 

not  invalid  because  purchase  made  on,  Ih. 
Debt  discharged  by  payment  on,  Jameson  v.  Carpenter,  62. 
Offer  on,  accepted  on  Monday,  not  invalid,  McDonald  v.  Fernald,  171. 
Injury  in  another  state  while  traveling  on,  Beacham  v.  Bridife,  382. 

good  defence  that  no  recovery  could  be  had  there,  76. 
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SURETY.    See  Bills  and  Notes. 

On  bond  of  executor.  Judge  of  Probate  v.  Sullotoayy  511. 

liability  coextensive  with  that  of  principal,  lb. 
Liable  for  executor's  debt  to  testator,  Jb. 

although  executor  insolvent  when  appointed,  lb, 

TAX  SALE. 

Of  non-resident  land  invalid.  Bank  v.  Qriffiny  183. 

when  amount  of  taxes  not  in  list  and  advertisement,  lb. 
Not  invalidated  by  certain  informalities,  Benton  v.  Merrill,  369. 
Invalidated  by  statements  of  purchaser,  Bickford  v.  Poor,  443. 

for  purpose  and  with  effect  of  preventing"  competition,  lb. 

TAXATION. 

Of  lessor's  interest  as  money,  Kennard  v.  Manchester,  61. 

invalid  as  double  taxation.  lb. 
County  farms  taxed;  court-houses  and  jails  exempt,Cottn/y  v.Hat'crftin,120. 
Appeal  from  refusal  to  abate  taxes,  Downing  v.  Farmington,  187. 

assessed  to  non-resident  on  personal  property,  lb. 

within  nine  months  after  actual  notice,  lb. 
Appeal  from  refusal  to  abate  taxes.  Lake  Co.  v.  Laconia,  284. 

judgment  conclusive  evidence  of  value,  lb. 

at  time  taxes  were  assessed,  lb. 
Illegal  use  of  money  raised  by.  Blood  v.  Electric  Co.,  340. 

taxpayer  may  maintain  bill  in  equity  to  restrain,  lb. 
Valid  warrant  not  affected  by  invalid  one,  Benton  v.  Merrill,  369. 
Repeated  payment  of  taxes  by  true  owner,  lb. 

assessed  as  non-resident  in  name  of  person  deceased,  lb. 

sufficient  to  warrant  continuance  of  assessment,  lb. 

but  not  conclusive  evidence  of  ownership,  lb. 
Savings  bank  taxable  for  amount  of  deposits,  PeVn  Union  Bank,  384. 

if  assets  equal  to  that  amount,  lb. 

although  no  income  received  from  some  of  them,  lb. 
Savings  l>ank  not  entitled  to  abatement,  lb. 

because  of  relatively  smaller  surplus,  lb. 
Upon  savings  bank  deposits,  valid.  Bank  v.  8onier8Worth,  402. 

upon  stock  purchased  with  deposits  unauthorized,  lb. 
Of  personal  estate  of  person  deceased,  Kent  v.  Exeter,  469. 

to  administrator  in  town  in  which  he  resides,  lb. 
Water-works  property  subject  to  taxation,  Newpoi't  v.  Unity,  587. 

when  owned  by  one  town  and  situate  in  another,  lb. 
Of  surplus  capital  of  national  banks,  Banks  v.  Concord,  607. 

TENDER. 
Of  money  relied  on,  must  be  brought  into  courty  Felker  v.  Hazelton,  304. 
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TOWN  AND  CITY. 

Adoption  of  ballot  law,  meeting"  for,  Curtis  v.  Berry,  18. 

mayor  and  aldermen  may  not  call,  lb. 
Vacancy  in  ofBce  of  mayor,  AtVy-Oen,  v.  Tarney,  64. 

how  filled  by  board  of  aldermen,  /&. 
Damag'e  by  dogs  paid  by,  recoverable  of  owner,  Unity  v.  Pike,  71. 
Obstruction  or  destruction  of  highway,  Monroe  v.  Lumber  Co,,  89. 

town  may  maintain  action  for.  Jb, 
Increased  expense  of  maintaining  new  highway,  lb. 

element  of  damage  in  such  action,  lb. 
Public  officer  with  salary  fixed  by  law,  Clark  v.  Portsmouth,  263. 

not  entitled  to  additional  compensation,  lb. 
Not  responsible  for  acts  of  servants,  Cross  v.  Portsmouth,  266. 

when  no  power  to  authorize,  lb. 
Burdensome  expense  of  repairing  highway,  Rye  v.  County,  268. 
Liable  for  defective  drain  beneath  sidewalk,  Boyd  v.  Derry,  272. 
Notice  of  injury  from  defective  highway.  Currier  v.  Concord,  294. 

committee's  failure  to  object  to  sufficiency,  lb. 

not  waiver  of  city's  right  to  object,  lb. 
Illegal  use  of  money  raised  by  taxation,  Blood  v.  Electric  Co.,  340. 

taxpayer  may  maintain  bill  in  equity  to  restrain,  lb. 
Contract  for  lighting  streets  not  illegal,  lb. 

because  it  is  to  run  for  term  of  ten  years,  lb. 
Submission  to  court  of  pauper  claim,  Plymouth  v.  County,  361. 
Action  of  assumpsit  may  be  treated  as,  lb. 
Commissioners  in  control  of  city's  water-works,  Cross  v.  Comm*rs,  389. 

not  liable  as  body  corporate  in  action  for  negligence,  lb. 
Liable  for  defective  sewer  covering  in  highway,  Oale  v.  Dover,  403. 
Not  liable  for  board  or  wages  of  teacher,  WJteeler  v.  Alton,  477. 

nor  made  so  by  vote  of  town  to  raise  money  to  pay,  lb. 
Water-works  property  subject  to  taxation,  'Newport  v.  Inity,  587. 

when  owned  by  one  town  and  situate  in  another,  lb. 

TRESPASS. 

Kxpense  in  regaining  possession  of  land,  Fotcler  v.  Owen,  270. 

recoverable  in  action  of,  lb. 
Title  in  third  party,  no  defence  when,  lb. 
Fraudulent  grantee  of  homestead,  Brookfleld  v.  8awyer,  406. 

cannot  maintain  against  creditor  of  grantor,  lb. 

TROVER.    See  Co^'VEB8ION. 

TRUST. 

Constituted  by  precatory  words,  Foster  v.  Willson,  241. 
when  such  was  apparent  intention  of  testator,  Tb. 
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Cnlawful  appropriation  of  property,  York  v.  Market  Co.,  419. 

when  no  fiduciary  relation  exists,  lb. 

right  of  owner  to  enforce  claim,  Ih. 

against  assets  to  exclusion  of  creditors,  lb. 
Agreement  for  pledge  of  securities  construed,  Smith  v.  N.  H.  Trust  Co.^  424. 
Funds  held  by  insolvent  for  payment  of  interest,  Comm'rs  v.  A««'»,  554 

trust  funds  and  payable  in  full  by  assignee,  lb. 
Lands  exchanged  by  one  bound  to  convey,  Hallett  v.  Parker,  598. 

lands  acquired  held  in  trust  for  obligee,  lb. 

cannot  be  incumbered  as  against  him,  lb, 

TRUSTEE  PROCESS. 

Creditor's  right  against  trustee,  Wallace  v.  Investment  Co.,  188. 

no  greater  than  that  of  defendant,  lb. 
One  holding  insurance  on  property  conveyed  in  trust,  lb. 

and  insured  for  benefit  of  the  trust,  lb. 

not  chargeable  in  suit  by  general  creditor  of  grantor,  lb. 
AVages  once  attached  and  trustee  discharged.  Bank  v.  Eorton,  235. 

may  be  held  in  second  suit  on  di£ferent  cause  of  action,  lb. 
Assignment  to  third  person  by  defendant,  Pollard  v.  Pollnrd,  356. 

valid,  without  knowledge  of  trustee,  lb. 
Judgment  debt  may  be  subject  of,  Isabella  v.  LeBlanc,  409. 

VERDICT. 

Instructions  given  in  absence  of  counsel,  Rizzoli  v.  Kelley,  3. 

not  cause  for  setting  aside,  lb. 
Setting  aside  for  remarks  of  counsel,  HeoM  v.  Railroad,  49. 

Dow  V.  Electric  Co.,  59. 
Mitchell  V.  Railroad,  96. 
State  V.  ColUns,  299. 
Discrepancy  between  general  and  special,  Folsom  v.  R,  R.,  178. 
shovdng  failure  of  jury  to  comprehend  instructions,  lb, 
cause  for  granting  new  trial,  lb. 
Objectionable  inquiry  and  incompetent  evidence,  Date  v.  Weare,  345. 

not  cause  for  setting  aside,  when,  lb. 
Not  set  aside  for  inadvertent  answer  of  witness,  Wason  v.  Burnham,  553, 

WAY. 

When  continuous  way  is  granted.  White  v.  Hotel  Co.,  38. 
grantee  may  grade  for  continuous  passage,  lb, 
although  grantor's  adjacent  land  damaged  thereby,  lb, 

WILL. 

Legacy  postponed  to  four  others  by  will,  Eames  v.  Trustees,  203. 
and  payment  of  four  others  postponed  by  codicil,  lb. 
does  not  give  preference  to  former,  lb. 
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Income  of  bequest  to  D.  during  life,  Stevens  v.  Douglass^  209. 

and  principal  to  children  after  his  decease,  /&. 

vesta  in  children  at  decease  of  D.,  76. 

subsequent  income  payable  to  them  or  guardian,  76. 
Precatory  words  will  constitute  trust,  Foster  v.  Willson^  241. 

when  such  was  apparent  intention  of  testator,  7&. 
Subsequent  will  does  not  revoke  prior.  Lane  v.  Hill,  275. 

unless  inconsistent  or  having  clause  of  revocation,  Ih, 
Declarations  of  testator  admissible,  76. 

to  prove  contents  of  lost  will,  76. 
Destruction  animo  revocandi,  when  presumed,  76. 
Eevived  by  destruction  of  later  will,  when,  76. 

Devise  to  "T  and  his  heirs  if  any"  construed.  Miller  v.  Laniprey,  376. 
Construction,  ascertainment  of  testator's  intent,  Stratton  v.  Stratton,  582. 

certain  evidence  competent  on  question  of  intention,  76. 

WITNESS. 

Non-resident  while  in  attendance  upon  court,  Ela  v.  Ela,  312. 
exempt  from  service  of  writ  in  civil  action,  76. 

WRIT. 

To  enforce  lumbermen's  lien,  Hopkins  v.  Rays,  164. 

description  of  property  to  be  attached,  76. 
Motion  to  quash  for  defective  service,  Coughlin  v.  AngeUy  352. 

denial  within  discretion  of  court  at  trial  term,  76. 
To  enforce  lien  on  brick,  Wawm  v.  Martel,  560. 

insufficiency  of  description  of  property,  76. 
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CORKECTIONS. 


Page. 

From  top. 

From  bottom . 

94 

187 

line  15, 

247 

line  2, 

268 

"    8, 

273 

290 

"     17. 

317 

"       6, 

341 

'^       1. 

408 

"    1, 

412 

-10, 

4G1 

''    1, 

567 

''     21, 

608 

**13, 

in  first  head-note,  for  '*«.  5"  read  «.  26. 
for  "Blodgett,  J."  read  Clark  and  Chase, 

JJ. 
•*    "obstructed"  read  unohstructed. 
*'     "c.  72**  read  c.  75. 

**    "Smith,  J.,  did  not  sit:   the  others  con- 
curred" read  AU  concurred. 
*•    '*A11  concurred*'  read  Chase,  J.,  did  not 

sit:   the  others  concurred. 
•'    "357"  read  557. 
"    "All  concurred"  read  Chase,  J.,  did  not 

sit:   the  others  concurred. 
"    "Blodgett,    J.'*    read    Blodgett    and 

Chase,  J  J. 
"    "Parsons,  J.*'  read  Chase  and  Parsons, 

JJ. 
"    "Clark,  J.**  read  Clark  and   Parsons, 

JJ. 
"    "All  concurred"  read  Blodgett,  Chase, 

and  Parsons,  J  J.,  did  not  sit:  the  others 

concurred. 
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